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CAPUT I. 


QUANTUM IN BELLO LICEAT, REGULZ GENERALES EX 
JURE NATURAE: UBI ET DE DOLIS ET MENDACIO. 


Ordo sequentium. 

Regula prima: licere in 
bello que ad finem sunt 
necessaria : explicatur. 
Secunda: jus non tantum 
ex principio, sed et causis 
in bello subnascentibus spec- 
tari. 

Tertia: quedam consequi 
sine injuria quo ex pro- 
posito non licerent: cui 
cautio additur. 

Quid liceat in eos qui hos- 
tibus res subministrant, 
per distinctiones. explica- 
tur. 

An dolo uti in bello liceat. 
Dolus in actu negativo per 
se non est illicitus. 

Dolus in actu“positivo dis- 
tinguitur in eum qui fit per 
actus libere significantes, et 
per actus significantes velut 
ex conventione: et ostendi- 
tur dolum prioris generis 
licitum esse, 

In secundo genere indica- 
tur questionis difficultas. 
Non omnem usurpationem 
locutionis que sciatur. in 
alium sensum accipienda, 
esse illicitam., 

Mendacii qua illicitum est 
formam consistere in re- 


[eror. ri.) 


XII. 


XIII. 


XVII. 


XVIII. 


XIX. 
XX. 


XXI. 


XXII. 


pugnantia cum jure alte- 
rius, quod explicatur. 

Et ostenditur licitum esse 
Jalsum loqui apud infan- 
tes et amentes : 

Et cum is decipitur ad 
quem sermo non est, et quem 
extra sermonem decipere li- 
ceret : 

Et cum sermo est ad eum 
qui velit ita decipi: 

Et cum qui loquitur utitur 
jure supereminente in sibi 
subditum : 


. Forte et cum vitam inno- 


centis aut par aliquid tueri 
aliter non possumus. 
Apud hostes licitum falsi- 
loguium qui senserint auc- 
tores. ' 
Non extendendum hoc ad 
verba, promittentia. 

Nec ad juramenta, 
Generosius tamen. esse, ac 
Christiane simplicitati con- 
venientius, falsiloguio in 
hostem quoque abstinere : 
quod per similia illustra- 
tur. 

Non licere nobis quenquam 
impellere ad id quod nobis 
licet, ipsi non licet. 

Licere tamen uti opera ul- 
tro oblata. 
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QUANTUM IN BELLO LICEAT, 


[Lzr». III. 


I. Kk qui bellum gerant, et quibus ex causis belligerare 
| liceat vidimus. Sequitur, expendamus *quid quan- 
tumque in bello liceat, e& quibus modis: quod aut nude spec- 
tatur, aut ex promisso antecedente. Nude, ex natur: primum, 
deinde ex gentium jure. Quid ergo natura liceat videamus. 
IL. 1 Primum, ut jam ante diximus aliquoties, ea quse 
ad finem ducunt in morali materia, :xstimationem intrinsecam 
accipiunt ab ipso fine: quare que ad finem juris consequendi 
sunt 'necessaria, necessitate sumta non secundum physicam 
subtilitatem sed moraliter, ad ea jus habere intelligimur. Jus 
dico illud quod stricte ita dicitur, et facultatem agendi in solo 
societatis respectu significat. Quare si vitam aliter servare 
non possum, licet mihi vi qualicumque arcere eum qui eam 
impetit, etiamsi forte is peccato vacet, ut notavimus alibi: 
quia jus hoc non proprie ex peccato alterius oritur, sed ex 
jure quod mihi pro me natura concedit. 


* Quid quantumque in bello liceat] 
Bene Augustinus Epistola Lxx. ad Bo- 
nifacium comitem: (Ep. 220 iu fin. 
Edit. Benedict.) ut in ipsis bellis (si ad- 
huc in eis versari te opus est) fidem te- 
meas, pacem quaeras. Epistola ccv. 
(189. 8 6.) Esto ergo etiam bellando 


pacificus. De justitia in bello gerendo 
servanda dissertatio est egregia Belisa- 
rii ad milites apud Procopium Vandali- 
corum αν. (cap. 16.) Orosius libro vrr. 
Ecce regibus et temporibus Christianis, 
qualiter bella civilia, cum vitari neque- 
unt, íiransiguntur. Idem de Theodosio : 


_ CHAPTER L General Rules as to what is lawful in War by Natural 
Law ; and herein of deceit and falsehood [in War.] 


I. We have seen who may carry on war, and from what causes 
they may do it lawfully. It follows that we consider what is is lawful 
id war, and to what extent; and this Is to be considered either na- 
kedly, or as depending on antecedent promise: and nakedly, first by 
Natural Law, and next by tho Law of Nations. Let us then see 
what is allowed by Natural Law. 

II. 1 First, as we have already repeatedly said, the means which 
lead to an end in a moral matter receive their intrinsic value from 


Φ the end end: wherefore the steps that are necessary [to a lawful end], 


necessity being taken not in physical exactness but morally, we 
have a right to use. By Right, I mean Right taken strictly, such as 
implies a competence to act in respect of society alone. Wherefore, 
if I cannot otherwise preserve my life, I may, by any force which I 
can use, repel him who assails it, even if he be without fault; as wo 
have elsewhere noted: because this right does not properly arise 
from the fault of another, but from the right which nature gives mo 
for my own preservation. | 

2 Further, I may take possession of a thing belonging to another, 
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2 Quin et rem alienam, ex qua certum mihi periculum viet. de Jere 
imminet, citra culps aliens considerationem invadere possum : 3 δὲ δδ. 
non tamen dominus fieri (id enim ad eum finem accommodatum 
non est) sed custodire, donec securitati mez satis cautum sit: 
quod ipsum quoque tractatum est a nobis alibi. Sic rem Lm wn. 
meam quam alius detinet eripero ei naturaliter mihi jus est: 
et si id difficilius, aliud tantundem valens: ut et debiti conse- 
quendi gratia: quibus ex causis dominium quoque sequitur, 8n». Site, ba Fert. 
quia alio modo 1:3a squalitas reparari nequit. 10. το prine. 

3 Sic ubi justa est punitio, justa ctiam vis omnis, sine qua 
ad poenam veniri non potest: et omne quod pens pars est, 
ut rerum corruptio per incendium aut aliter, intra justum 
scilicet et qui peccato respondeat modum. 

III, Sciendum secundo est: jus nostrum non ex solo 
belli principio spectandum, sed et ex causis subnascentibus, 
sicut et in judiciis post litem contestatam jus seepe parti novum 


wnum aliquod ab initio urbis condite alias fieri non possent, extra connexio- 

bellum proferant, tam pia necessitate nem quam habent cum illo fine, sed ta- 

susceptum, tam divina felicitate confec- — men non sunt ex numero earum, quise 

tum, ubi nec pugna gravem eedem, nec natura sua, adeoque perpetuo male 

victoria cruentam exegerit ultionem. sunt, quocumque consilio fiant, Vide 

(Cap. 21 et 23. Edit. Paris. 1506.) infra § 6, in fin. Plura diximus in No- 
! Agitur heic de rebus, que quidem _ tis nostris Gallicis, J. B. 


from which a certain danger impends over me, without consideration 
of another's fault: not however so as to become the owner of it, (for 
that is not a step suitable to the end.) but to keep it till sufficient 
provision is made for my security: which question we have also else- 
where treated. So by Natural Law I have a right to take from an- 
" other a thing of mine which he detains ; and if that is too difficult, 
another thing of the same value: and the like I may do for the sake 
of recovering & debt: and in this case my ownership also is conse- 
quent, because the equality which has been uisturbed cannot be re- 
stored in any other way. 

3 So also when punishment is just, all force is just without 
which punishment cannot be attained: and every thing which is part 
o 5 6 destruction of property by burning or 
otherwise; that is, within just limits, corresponding to the offense. 

III. It is to be noted in the second place, that these rights "iM 
not only to be regarded with reference to the origin of the war, but 
also with reference to causes subnascent, that is, growing up during 
the progress of the war: as also in civil suits, after the point in dis- 
pute is dealt with, there often arises a new right to tho party. "Thus 
those who join themselves to the party which attacks me, whether as 


l—2 


pain 


Vict. d. lib. 
num. 37. 


(Lit. e. i 
e. xxi. 9, 
10, et c. xxvi. 

£6.) 
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paritur. Sic qui se aggregant me impetenti, sivo socii sive sub- 
diti, in se quoque jus tuendi me mihi porrigunt. Sic qui bello 
se miscent quod injustum est, prsesertim si ipsi id injustum 
esse scire possunt ac debent, obligant se ad sumtus et damna 
resarcienda, quia culpa damnum dant. Sic qui bello pro- 
babili ratione suscepto accedunt, ipsi quoque paens meritum 


eontrahunt, pro ratione injustitis quz ipsorum actui inest. 


Ita Plato probat bellum uéxp: ov ἂν ot αἴτιοι ἀναγκασθῶσιν 
ὑπὸ τῶν ἀναιτίων adyourrwy δοῦναι δίκην, donec hi qui son- 
tes sunt cogantur insontibus malo affectis penas dare. 

IV. 1 Observandum tertio, "ad jus agendi multa eonse- 
qui indirecte et extra agentis propositum, ad quz per se jus 
non esset. In sui defensione quomodo id locum habeat ex- 
plicavimus alibi. Sic ut nostrum consequamur, si tantundem 
accipi non potest, plus accipere nobis jus est, sub obligatione 
tamen restituendi pretium ejus quod redundat. Sic navis pi- 
ratis plena, aut domus latronibus, tormentis peti potest, etiamsi 
intra eandem navem aut domum sint pauci infantes, mulieres, 
aut alioqui innocentes quibus inde creetur periculum. Nee 
reus est mortis aliene, inquit, Augustinus, qui suc possessioni 

b Ad jus agendi multa consequi in- — questione Lxxrm. art. 8. Molinam 


directe et extra agentis propositum] Vide — tractatu secundo, disputatione cxxr. 
hac de re Thomam prima secunda, 


allies or as subjects, give me a right of defending myself against 
tbem. So again those who mingle themselves in a war which is un- 
just, especially if they may know and ought to know that it is unjust, 
become bound to make good the expense and damage, because they 
occasion damage with fault. Thus too, those who join in a war un- 
dertaken without a plausible reason, incur the desert of punishment, 
in proportion to the injustice which belongs to their act. So Plato 
approves a war carried on till those who are guilty are compelled to 
undergo penalties to the satisfaction of the innocent who suffer by tt. 

IV. 1 It is to be observed in the third place, that upon the 
right of thus acting, many consequences follow indirectly and ex- 
traneously to the intent of the actor, to which of themselves he would 
not have a right. How this holds in self-defense we have elsewlfere 
explained us in order to recover what is ours, if we cannot take 
exactly so much, we have a right to take more; under the obligation 
however of restoring the excess of value. Thus a ship occupied 


by pirates, or a house by robbers, may be battered to pieces, although 
there may bo in tho ship or in the house a few iufanfs or women, 


or other innocent persons who may thus be put in danger. He is nof 
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murorum ambitum circumduzit, si aliquis ex ipsorum usu 
[lege casu. J. B.] percussus intereat. 

2 Sed sicut antehac monuimus sspe, non semper ex omni 
parte licitum est quod juri stricte sumto congruit; sepe enim 
proximi caritas non permittet ut summo jure utamur. Quare 
etiam quz extra propositum accidunt, et accidere posse preevi- 
dentur, cavenda erunt, nisi multo majus sit bonum quo nostra 
actio tendit, quam malum id quod metuitur, aut nisi in pari 
bono et malo multo major sit spes boni quam mali metus, quod 
prudentis arbitrandum relinquitur : sed ita ut semper in dubio 
ad eam partem qus alteri magis quam sibi consulit, ut tuti- 
orem, inclinandum sit, — Sinite crescere zizania, inquit, opti- Met. xiü. 
mus magister, ne dum ea evellere vultis, evellatis et triticum. iae 
Multos occidere et indiscretos, inquit Seneca, incendit et pt, 
ruine potentia est. Docent nos historia quam seria poeni- Cem. e. 
tentia, Ambrosio monente, talem vindicte immodestiam Theo- 
dosius expiaverit. 

3 Necsi quid Deus interdum facit tale, id nobis in exem- 
plum trahendum est, ob plenissimum illud dominii jus quod ille 
in nos habet, nobis vero alteri in alterum non concessit, ut 


guilty of the death of another, says Augustine, who has walled round his 
own possessions, if any one be injured or killed by the wall falling. 

2 But as we have often warned the reader, that which is agree- 
. able to strict right is not always lawful in all respects: for often 
goodwill to our neighbour does not permit to use rigorous rights. 
Wherefore the events which take place extraneously to our intent, 
and which we see to be likely, are to be provided against, except 
the good to which our action tends be much greater than the evil 
which is apprehended ; or except, the good and the evil being equal, 
the hope of the good is much greater than the fear of the evil; a 
point which is to bo left to the decision of prudence; with the 
caution that we are always, in a doubtful case, to regard the interest 
of others rather than our own, as tho safer course. Let the tares grow, 
says the best of Teachers, lest you pull up the wheat with them. So 
Seneca says that to cause conflagration and ruin, is to destroy many 
without distinction. We learn from history, with how grave a remorse 
Theodosius, on Ambrose's admonition, expiated such an unmeasured 
course of punishment, [when he had sacked Thessalonica for & sedi- 
tion, A.c. 390. Gronov.] 

-3 And if God sometimes does something of this kind, we are not 
to draw that into an example for us; for he has unlimited dominion 
over us, but he has not given us such dominion over others, as we 


"Lib. tr. c. 
axi. § 14. 


t. 
th. c. 3. 
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alibi notavimus. Et tamen ille ipse Deus, hominum suo jure 
dominus, ob paucissimos bonos parcere solet quamvis magnze 
malorum universitati, et eo suam, qua judex est, rquitatem 
testatam facit, ut Abrahami cum Deo colloquium de Sodomis 
aperte nos docet. Et ex his quidem generalibus regulis cog- 
nosci potest quantum in hostem liceat naturaliter. 

V. 1 Sed et queestio incidere solet, quid liceat in eos qui 
bostes non sunt, aut dici nolunt, sed hostibus res aliquas sub- 
ministrant. Nam et olim et nuper de ea re acriter certatum 
scimus, cum alii belli rigorem, alii commerciorum libertatem 
defenderent. ! 

2 Primum distinguendum inter res ipsas. Sunt enim quz 
in bello tantum usum habent, ut arma: sunt qu: in bello nul- 
lum habent usum, ut que voluptati inserviunt: sunt que et in 
bello et extra bellum usum habent, ut pecunis, commeatus, 
*naves, et qua navibus adsunt. In primo genere verum est 
dictum Amalasuinthe ad Justinianum, in hostium esse partibus 
qui ad bellum necessaria hosti administrat. Secundum genus 


Benef. vi. querelam non habet. Sic Seneca tyranno gratiam se relaturum 


ait, “si beneficium illi neque vires majores daturum est ad 


c Naves et que navibus adsunt] A- — astes ad Aristophanis nubes et equites. 
thenis ἀπόῤῥητα, id est, evehi vetita, [In Equit. vers. 282. In Scholiis ad 
lina, utres, lignum, cera, pix. Scholi- ^ Nubes nihil hac de re: sed voluit dicere 


havo elsewhere explained. And even God himself, who is the supreme 
Lord of men, often spares the whole body, thouzh large, for the sake 
of a few good men; and thus manifests his equity as a judge; as the 
dialogue of God with Abraham concerning Sodom plainly shews. 

From these general rules we may see what is lawful against an 
enemy by Natural Law. 

V. the question often arises, what is lawful against, those 
who are.not enemies, or will not allow tbemselxes to be so called, but 
who provide our enemies with supplies of various kinds, This has 
been a point sharply contested, both anciently and recently; one 
party defending the rigorous rights of war, the other, the freedom of 
commerce. 

2 In the first place, we must make a distinction as to the things 
pplied. For there aro some articles of supply which aro useful in 
war only, as arms; others which are of no use in war, but are only 
luxuries; other? which are useful both in war, and out of war, as 
money, provisions, ships and their furniture. In matters of the 
St kind, that is true which Amalasuintha said to Justinian, that they 
aro of the party of the enemy who supply him with what is neces- 
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exitium commune, neque confirmaturum quas habet, id autem 
est quod reddi illi sine pernicie publica possit: quod explicans 
addit: pecuniam que satellitem stipendio teneat non sub- 
sinistrabo ; si marmora ct vestes desiderabit, nihil oberit 
cuiquam id quo luxuria ejus instruitur ; militem et arma 
non suggeram. St pro magno petet munere artifices scene 
et qua feritatem ejus emolliant, libens offeram. Cui tri- 
remes et aratas non mitterem, lusorias, et cubiculatas, et 
alia ludibria regum in mari lascivientium mittam. Et 


Ambrosio judice, largiri ei qui conspiret adversus patriam non Lib. 130. de 


est probabilis liberalitas. 
3 In tertio illo genere usus ancipitis, distinguendus erit 


belli status. Nam si tueri me non possum nisi que mittuntur cape, et 17. 
De Juderis. 
intercipiam, necessitas, ut alibi exposuimus, jus dabit, sed sub τὴ It. e. li. 


onere restitutionis, nisi causa alia accedat. Quod si juris mei 
executionem rerum subvectio impedierit, idque scire potuerit 
qui advexit, ut si oppidum obsessum tenebam, si portus clau- 
sos, et jam deditio aut pax exspectabatur, tenebitur ille mihi 
de damno culpa dato, ut qui debitorem carceri exemit, aut 
fugam ejus in meam fraudem instruxit: et ad damni dati 


Ranas, vers. 365. J. B.] Jores daturum est ad exitium commune] 
.. 4 8i beneficium illi, neque vires ma- Vide Parutam libro vir, 


sary in war. The second class of objects is not a matter of com. 
plaint. So Seneca says that he would do kindnesses even to a tyrant, 
if the service so rendered neither gave him greater power for the 
common mischief, nor confirmed the power which he had, but was 
only what might be given him without any public evil: Z will not give 
him money to pay his satellites; but there is no reason why I should 
not furnish him with marbles and tapestries for his lurury. J will 
not supply him with soldiers and armour; but if he pressingly aske 
Jor stage-players who may soften his disposition, I will willingly give 
them. I would not send him ships of war, but I will send him ships 
of pleasure, barges, and other playthings of kings who amuse them- 
selves at sea. So Ambrose judges, that to give money to him who 
is conspiring against his country is not a laudable liberality. [This 
last quotation belongs to the first, not to the second case.) 
3 In the third class, objects of ambizuous use, the state of the war 
is to be considered. lor i I cannot defend myself except by inter- 
cepting what is sent, necessity, as elsewhere explained, gives us a right 
to intercept it, but under the obligation of restitution, except there 
be cause to the contrary. If the supplies sent impede the exaction 
of my rights, and if he who sends them may know this; as if I were 


[cane 


lv. in Verb. 
estit. p. 3. 
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modum res quoque ejus capi, et dominium earum debiti conse- 


quendi causa quzri poterit. 


Si damnum nondum dederit, sed 


dare voluerit, jus erit rerum retentione eum cogere ut de fu- 


turo caveat obsidibus, pignoribus, aut alio modo. 


Quod si 


preterea evidentissima sic hostis mei in me injustitia, et ille 
eum in bello iniquissimo confirmet, jam non tantum civiliter 


e Publica significationes fieri] Vide 
exempla in bello communi contra /Egyp- 
tios, Saracenos, aliosque, c. ult. de Trans- 
actionibus, c. significavit, 11. de Judais. 
Extravagante de Judaeis, c. copiosus, t. 
Liber Consulatus maris editus est lin- 
gus Italica, in quem relate sunt con- 
stitutiones Imperatorum Graecis, Ale- 
manie, regum Francorum, Hispanis, 
Syris, Cypri, Balearium, Venetorum, 
Genuensium, cujus libri titulo cc. xxrv. 
tractantur hujus generis controversis: 
ac sic defnitur, si et navis et merces 
hostium sint, rem esse in aperto, fieri 
ea capientium: si vero navis sit pacem 
colentium, merces autem hostium, cogi 
poese ab his qui bellum gerant, navem, 


_ut merces eas in aliquem portum defe- 


rat, qui sit suarum partium, ita tamen 
ut vecturs pretium nauts solvatur. Si 
contra navis hostilis fuerit, merces vero 
aliorum, de nave transigendum : aut, si 
nolint vectores transigere, cogendos ut 
cum navi eant in portum aliquem par- 
tium capientis, et ut capienti solvant 
pretium quod pro navis usu debebatur. 
Apud Hollandos annocIo cccc x xxvirr., 
cum bellum ipsis esset cum Lubeca aliis- 
que civitatibus ad mare Balticum et Al- 
bim sitis, frequente senatu judicatum 
est, etiam in hostium navibus repertas 
merces, quas aliorum esse constaret, in 
predam non cedere; idque ibi pro lege 


deinceps habitum est. Sic et Danise rex 
sensit, cum anno clo Io xcvir. ad Hol. 
landos eorumque federatos legationem 
mitteret, qua libertatem navigandi mer- . 
cesque ferendi in Hispaniam, cum qua 
Hollandi bellum gerebant acerrimum, 
suis vindicabat. Apud Gallos libertas 
mercaturam exercendi pacatis populis, 
etiam apud eos qui Galli: hostes essent, 
semper permissa ; et quidem adeo indis- 
crete, ut hostes sspe sub alienis nomin- 
ibus res suas occultarent; ut spparet ex 
edicto anno cIo Io ΧΙ. capite x111. 
quod tralatum est in edictum anni cIo 
Iorxxxiv. et sequentia, Iis edictis 
diserte cavetur, ut Gallorum amicis 
liceat belli tempore exercere mercatu- 
ram, dummodo suis navibus, suosque 
per homines, navesque ac merces, quo- 
cumque visum ipsis esset perducere, 
dum ne merces es sint belli instrumenta, 
quibus res hostium fovere velint: quod 
si fiat permittitur Gallis talia belli in. 
strumenta sibi sumere, persoluto squo 
pretio. Hic duo notanda, his legibus 
nec belli instrumenta in predam ces- 
sisse, multo magis ab eo periculo abfu- 
isse merces innoxias. Non negem alind 
jus usurpasse interdum septentrionis 
gentes, sed varie, ex usu magis tempo- 
rum quam ex equitate perpetua, Nam 
cum Angli bellorum suorum obtentu 
Danorum commercia impedissent, na. 


besieging a town, or blockading a port, and if surrender or peace were 
expected; he will be bound to me for damages; as a person would who 
liberates my debtor from prison, or assists his flight to my injury ; and 
to the extent of the damage, his property may be taken, and owner- 
shipthereof-be-nesumed for the sake of recovering my debt. If he 


have not yet caused damage, but have tried to cause it, I shall have a 


right, by the retention of his property, to compel him to give security 
for the future, by hostages, pledges, or in some other way. But if, 
besides, the injustice of my enemy to me be very evident, and he con- 
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tenebitur de damno, sed et criminaliter, ut is qui judici immi- 
nenti reum manifestum eximit: atque eo nomine licebit in eum 
statuere quod delicto convenit, secundum ea que de penis 
diximus ; quare intra eum modum etiam spoliari poterit. 

4 Et has ob causas solent a bellum gerentibus *publics 


tum inde jam olim bellum intereasgen- et Hollandi sociique eorum cum Lube- 
tes eo exitu ut Dani Anglis tributum — censibus sociisque eorum fecere anno 
imponerent, cui, Danico denario nomen, — cIo loc x11. ne aut hi aut illi hostium 
cui, mutata quamvis causa, nomen man- — subditos intra suos fines mercari per- 
sit adusque tempora Guilielmi ejus qui — mitterent, aut hostes pecunia, milite, 
stirpem nunc regnantem in Anglia fun- ^ navibus, victu juvarent: et posterius, 
davit, ut notavit vir magne fidei Thu- annoscilicet cIoIocxxvir. inter Suedise 
anus in historia anni cIolorxxxrx.  Danisque reges convenit ut Danus im- 
Rursum ab Elizabetha, sapientissima — pediret omnem mercatum cum Dantis- 
Anglis regina, missi anno cloIlorLxxv. canis Suedi hostibus, sed nec ad alios 
ad Batavos Wilhelmus Winterus ex or- — Suedi hostes merces ullas per fretum 
dine equestri et Robertus Bealus regio — Cimbricum ire sineret, pro quo rex Da- 
consilio ab epistolis, qui ostenderent nis alia sibi vicissim commoda stipula- 
ferre Anglos non posse, quod Batavi, in — tus est: sed haec sunt pacta specialia ex 
ipso sestu belli in Hispanos, naves An- quibus nihil inferri potest quod omnes 
glorum ad Hispanicos portus vectas de- — obliget. Nam et illud in scriptis suis 
tentassent. Narrat Reidanus in Histo- — dixere Germani, non omnes pactis mer- 
ria Batavica (pag. 17. Vers. Latin. D. — ces prohiberi, sed eas quse in Angliam 
Voss.) anno clo JoLxxv. et Britannus — semel importatse aut in Anglis compa- 
Camdenus anno sequente: (pag. 273 rats essent. Neque vero soli Germani 
Ed. Elzevir.) Cum vero Angli, etipsi — Anglis cum hoste suo commercia vetan- 
Hispanis hostes facti, Germanis civita- —tibuscontradixere. Etiam Polonia misso 
tibus jus in Hispaniam navigandi turba- legato conquesta est jus gentium immi- 
rent, quam id non certo jure fecerint, nui, quando ob Anglicum cum Hispanis 
apparet ex scriptis adversariis gentis bellum ipsis cum Hispanis commercia 
utriusque, dignis lectu ad noscendam agitandi libertas adimeretur, ut in anno 
banc controversiam. Etnotandum, An-  cIoIoxcvir. narrant memorati jam no- 
glos in suis scriptis ipsos id agnoscere, bis Camdenus et Reidanus. (Cambden. 
cum duo maxime pro sua afferunt causa, pag. 692, et seqq. Reid. pag. 3/2, et segq.) 
et belli instrumenta fuisse que a Ger- Galli vero post pacem Verbinianam cum 
manis in Hispaniam deferebantur, et Hispano factam, Elizabetha Anglis re- 
pactiones veteres intercedere quo minus — gina in bello perstante, rogati ab An- 
id fieri liceret: quales postea pactiones — glis ut naves Gallicas in Hispaniam 


firm him in a most unjust war, he will then be bound to me not only 
civilly, for the damage, but also criminally, as being one who protects 
a manifest criminal from the judge who is about to inflict punishment: 
and on that ground it will be lawful to take such measures against him 
as are suitable to the offense, according to the principles laid down 
in speaking of punishment; and therefore to that extent he may be 
subjected to spoliation. 

.4 On this account, belligerents* commonly issue manifestos to other 


* There are examples of rules on this subject in the Roman Law. [See the 
quotations.] In modern times, the book Consolato del Mare was published in 
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significationes fieri ad alios populos, tum ut de jure cause, 
tum etiam ut de spe probabili juris exequendi appareat. 


euntes excutere liceret, nequis forte 
bellicus paratus occultaretur, concedere 
ne hoc quidem voluere, dicentes obten- 
tum rapinis et commerciis turbandis 
quaeri. Et eo federe quod Angli cum 
Hollandis eorumque sociis anno cla Ioc 
XXv. pepigere, id quidem convenit, ut 
rogarentur cetere gentes, quarum in- 
tererat magnitudinem Hispanicam in- 
fringi, ut et ips vetarent cum Hispanis 
commercia, sed, si ultrc ‘d non face. 
rent, placuit inspici naves num quid 
bellici instrumenti ferrent, sed ultra 
neque naves neque merces retentari, 


maxima ex parte onusta apparatu belli. 
co, qui ipse quidem apparatus ab An- 
glis vindicatus est, sed ceterarum mer- 
cium persolutum est pretium. Galli 
autem, cum ab Anglis naves Galliés in 
Hispaniam euntes in fiscum raperentur, 
ostenderunt pati se id nolle. Bene ergo 
dictum a nobis, significationes publicas 
requiri, quod et Angli ipsi ita sensere ; 
a quibus factz significationis talis ex- 
emplum est apud Camdenum circa an- 
num cIoIoxct et cIoIoxcviur Ne. 
que vero talibus significationibus semper 
paritam, sed distincta tempora, canss, 


loca, Anno enim clocccervnr La- 
becensis civitas significationi a Dantis- 
canis sibi factze, ne cum Malmogensibus 


aut quicquam pacatis noceri eo nomine. 
Atque evenit eodem anno ut Hambur- 
genses quidam in Hispaniam irent nave 


nations, to make known both the justice of the cause, and also the 
probable hope of exacting their rights. 

(The note of Grotius respecting the cases in which the rights of 
belligerents against neutrals had then been enforced is so important, 
that I will give the substance of it below. I may observe that the rules 
which he has here laid down agree with the Rules of International 


Italian, and contains the constitutions of the Emperors of Greece and Germany, the 
kings of the Franks, of Spain, Cyprus, the Balearic Isles, of the Venetians, and of the 
Genoese. In Title 274 of this book, controversies of this kind are treated ; and the 
rule given is this, that if the ships and the lading both belong to the enemy, the 
matter is plain, and they become the property of the captors. If the ship belong 
to a neutral, the goods to an enemy, the belligerent may compel the ship to go into 
& port of his own, paying the navigators for the freight. If, on the other hand, it 
is an enemy's ship, with the goods of a neutral, the ship is to be ransomed, and if 
the navigators refuse this, they may be taken into a port of the captors, and the 
captor must be paid for the use of the ship. 

In the year 1438, when the Hollanders were at war with Lobeck and other 
cities on the Baltic and the Elbe, they decided in full Senate, that goods of neutrals 
found in the enemy's ships were not good prize, and that law was afterwards main- 
tained. So also in 1597, the king of Denmark judged, when he sent an embassy to 
tbe Hollanders, and their allies, asserting for his subjects the right of carrying 
goods into Spain, with which the Hollanders were then in fierce war. The French 
always permitted neutrals the right of carrying on commerce with those who were 
the enemies of France; and so indiscreetly, that their enemies often covered their 
goods with neutral names; as appears by an edict of 1513, chap. 42, which was 
copied again in an edict of 1531, and the following year. In those edicts, it is 
plainly declared that tlie friends of the French shall be allowed to carry on com- 
merce during war, provided that they do it with their own ships and their own 
men; and that they may land where they please, provided the goods are not muni- 
tions of war ; but if these are carried, it is declared to be lawful for the French to 
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5 Hanc autem questionem ad jus naturo ideo retulimus, 
quia ex historiis ‘nihil comperire potuimus ea de re jure vo- 


et Memelensibus Dantisci hostibus mer- 
caturam exerceret, parendum non cen. 
suit. Neque magis paruere Hollandi 
anno old 1511. cum Lubecenses ipsis 
denuntiarent, ut a Danorum, quos ipsi 
hostes tum habebant, commercio absti- 
neretur, Anno vero cloloxxi:r quo 
tempore inter Suedos Danosque bella- 
batur, cum Danus Ansiaticas civitates 
rogasset ne cum Suedis commercia ha- 
berent, qusedam civitates amicitia ipsius 
indigentes morem gessere, alis non 
item.  Hollandi, bello ardente inter 
Suediam et Polonie regem, nunquam 
passi sunt sibi aut hujus aut illius gentis 


revertentes, aut in Hispaniam, ipsis 
tunc hostilem, euntes Hollandice naves 
interceperant. Vide Ludovici Servini 
advocati quondam regii orationem habi- 
tam anno cloloxcit. in causa Ham. 
burgensium. Verum iidem Batavi Dun- 
quercam, ad quam classem habebant, 
ab Anglis merces inferri non siverunt: 
quomodo Dantiscani anno cloccccLv. 
Batavis denuntiarunt, nequid in urbem 
Regiomontanam inferrent, narrante 
Gaspare Schutzio in Historia Prussica. 
Adde Cabetum decisione xLi1. num. 2. 
et Seraphinum de Freitas in libro de 
Justo Imperio Lwsitamorum Asiatico, 


commercio interdici. Gallis autem sem- 
per reddidere naves quas ab Hispania 


ubi complures adducit alios. 
( Nihil comperire potuimus ea de re 


Law, as laid down by modern authors: namely (see E. M. 1087, 1088), 


That Neutrals have no right of carrying Munitions of War, (Grotius's 
first class of supplies, called Contraband of War,) t9 one_of the 


helligerents; and that they have no right of carrying anything to & 
place in a state of Blockade.) 


5 We have referred this question to Natural Law because we have 


take such goods, paying a fair price for them. Here we note two points, that even 
munitions of war were not declared prize; still less goods of a peaceful cha- 
yacter. 

I do not deny that the northern nations asserted other rules, bnt variously, and 
rather for an occasional purpose than as a permanent rule of equity. For when 
the English, under pretence of their wars, had interfered with the Danish com- 
merce, a war arose between those two nations, of which the event was that the 
Danes imposed a tribute on England, which, under the name of the Danes’ penny, 
remained, though the alleged reason was changed, to the time of William the Con- 
queror, the founder of the present dynasty in England, as Thuanus notes in the 
history of 1589. Again, Elizabeth, the sagacious queen of England, sent in 1576, 
Sir William Winter, and Robert Beal, secretary of state, to Holland to complain 
that the English could not allow the Dutch, in the heat of the war, to detain, as 
they had done, English ships bound to Spanish ports. So Reidan relates in his 
Batavian history, at the year 1575, and Camden, at the following year. But when 
the English had themselves gone to war with the Spanish, and interfered with the 
right of the German cities to sail to Spain, how doubtful the right was by which 
they did this, appears from the adverse arguments of both nations, which deserve to 
be read for the purpose of understanding this controversy. And it may be noted 
that the Enclish themselves acknowledge this; since the two main arguments 
which thev allege are, that what the Germans carried into Spain were munitions 
of war, and that there were old conventions which prohibited such an act. And 
conventions of this kind were made by the Hollanders and their allies, with the 
Lubeckers and their allies in the year 1613; to the effect that neither party should 
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luntario gentium esse constitutum. Romanos qui Carthagi- 
niensium hostibus commeatus attulerant, ipsi Carthaginienses 
aliquando ceperunt: eosdem iidem Carthaginienses repetenti- 
bus Romanis reddiderunt. Demetrius cum Atticam teneret 
exercitu, jamque vicina oppida Eleusina et Rhamnuntem cepis- 
set, Athenis famem facturus, navis frumentum inferre parantis 


Jure voluntario gentium esse constitutum) 
Multa hujus questionis habet vir doc. 
tissimus Johannes Meursius in Historia 
Danica, libro t. οὔτι. Ubi videbis Lu- 
becenses et Imperatorem esse pro com- 
merciis, contra ea Danos. Vide et 
Crantzium Vandalicorum libro xiv. 


(cap. 29.) Thuanum in dicto anno 
clo Io rxxxix. libro historiarum xcvt. 
Camdenum, prseter jam dicta loca, in 
anno clolorxxxix. et clolo xcv. 
Ubi illa inter Anglos et Germanos, quos 
Ansiaticos vocant,controversia tractatur. 


ε Et magistrum et gubernatorem 


not been able to find in history’ anything on the subject as deter- 
mined by Instituted Law. When the Romans carried provisions to 
the enemies of the Carthaginians, they were sometimes taken prisoners 
by the Carthaginians, and then given up by the Carthaginians to the 
Romans on being demanded. When Demetrius held Attica with an 
army, and had taken Eleusis and Rhamnus, neighbouring towns, in- 


permit the subjects of an enemy to traffic in their country, nor should assist the 
enemy with soldiers, ships or provisions. And afterwards, in 1627, a convention 
was made between the kings of Sweden and of Denmark, to the effect that the 
Danes should prevent all commerce with the Dantzickers, the enemies of the 
Swedes; and should not allow any merchandize to pass the Sound, to the other 
enemies of the Swedes; for which terms the king of Denmark stipulated in turn 
certain advantages to himself. 

But these were special conventions, from which nothing can be inferred which 
is binding upon all. For what the Germans said in their declarations was, not 
that all merchandize was prohibited by this convention, but that only which was 
once carried to England or made in England. Nor were the Germans the only 
party who refused to-acknowledge the doctrines of the English, forbidding com- 
merce with their enemy. For Poland complained by her ambassador that the 
Laws of Nations were infringed, when, on account of the English war with Spain, 
they were deprived of the power of trafficking with the Spanish; as Camden and 
Reidan mention under the year 1597. And the French, after the peace of Vervins 
with Spain, when Elizabeth of England persisted in the war, being requested by 
the English to allow their ships going to Spain to be visited, that they might not 
privily carry munitions of war, would not permit this; saying that the request, if 
granted, would be made a pretext for spoliation and disturbance of commerce. 

And in the league which the English made with the Hollanders and their allies, 
in the year 1625, a convention was indeed made, that other nations, whose interest 
it was that the power of Spain should be broken, should be requested to forbid 
commerce with Spain; but if they would not agree to this, that their ships should 
be searched, to see whether they carried munitions of war; but that beyond this, 
neither the ships nor the cargo should be detained, nor that any damage should be 
done to neutrals on that ground. And in the same year it happened, that certain 
Hamburghers went to Spain in a ship laden for the most part with munitions of 
war; and this part of the lading was claimed by the English; but the rest of the 
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Set magistrum et gubernatorem suspendit, atque eo modo 
deterritis ceteris potitus urbe est. 

VI. 1 Modum agendi quod attinet, vis ac terror maxime 
propria bellorum. An et dolis uti liceat queri solet. Nam 
Homerus quidem dixit hosti nocendum: 

3'H δόλῳ, ἠὲ Bip, 7 ἀμφαδὸν, ἠὲ κρυφηδόν. 
Rive dolo, seu vi manifesta, clamve, palamve. 


suspendit] Non multum dissimile est — imposuit Bosphoro, qui observarent si 
quod de Pompeio narrat Plutarchus in quí mercatorum in Bosphorum naviga- : 
Mithridatici Belli Historia: éwéernxe rent: deprehensis pana mors, (Pag. 
φύλακας τῶν νεῶν ἐπὶ τοὺς πλέονταε 639 E.) 

ele Βόσφορον ἐμπόρους. καὶ θάνατοε ? Non est versus Homericus, sed 
ἣν ἡ ζημία τοῖς ἁλισκομένοις" custodes pars ejus legitur Odyss. 1x. 119. et Lib. 


tending to reduce Athens by famine, and when a ship attempted to 
introduce corn into the city, he hung the captain and the pilot of the 
ship, and thus, deterring others, became master of the city. 

VI. 1 As to the mode of acting in war, force and terror aro tbe 
appropriate means. Whether it is allowable to use stratagem also, is a 


lading was paid for. But the French, when French ships going to Spain were 
confiscated by the English, shewed that they would not tolerate this. Therefore 
we bave rightly said that public declarations are required. And this the English 
themselves saw the necessity of. For they made such public declaration in 1591 
and 1508, as we see in Camden. 

Nor have such declarations always been obeyed, but times, causes, and places 
have been made grounds of distinctions. In 1458 the city of Lubeck refused to obey 
a notice given to them by the Dantzickers, that they were not to trade with the 
people of Malmoge and Memel. Nor did the Hollanders in 1551 obey, when the 
Lubeckers gave them notice to abstain from traffic with the Danes with whom 
they were then at war. In the year 1522, when there was a war between Sweden 
and Denmark, when the Danes had asked the Hanseatic cities not to have com- 
merce with the Swedes, some of the cities who had need of their friendship con- 
formed to this, but others did not. The Hollanders, when war was raging 
between Sweden and Poland, never allowed their commerce with either nation to 
be interdicted. The French always restored the Dutch ships which they took 
either going to or coming from Spain, then at war with them. See the pleading 
of Louis Servinus, held in 1592, in the case of the Hamburghers. But the same 
Dutch did not allow the English to carry merchandize into Dunkirk, before which 
they bad a fleet; asthe Dantzickers in 1455 did not allow the Dutch to carry any- 
thing into Künigsberg. [See the authorities. 

See also the subsequent views entertained on this subject, E. M. 1065—1001, 
and the authorities there quoted.) 

[Grotius's note.] f There is much on this subject in Meursius's Danish His- 
tory, B. 1. and 11. There you will see that the Lubeckers and the Emperor are 
for commerce, the Danes against it. Also see Crantzius, Thuanus, as quoted, 
Camden, besides the passages already quoted, on the years 1589 and 1595; where 
that controversy between the English and those Germans whom they call the 
Hanse towns is treated of. 
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Et Pindari est (Isthmiac. 1v. 82): 
Xp) δὲ πᾶν ép- 
δοντ' ἀμαυρῶσαι τὸν ἐχθρόν. 
Quidvis agendo scilicet hostica 
Delenda vis est. 
Apud Virgilium [Zneid. ii. v. 300] quoque dictum illud, 
Dolus an virtus quis in hosto requirat ? 
sequitur ipse 
Ripheus, justissimus unus 
Qui fuit in Teucris et servantissimus sequi. 
Et legitur hoc ipsum imitatus sapienti: nomine nobilissimus 
Piaearedy in Solon. Silius in rebus Fabii Maximi: 
Lib. xv.v.387. Exin virtuti placuit dolus. 
2 Apud Homerum Ulysses viri sapientis exemplum, ple- 
nus ubique fraudium in hostem : unde Lucianus regulam elicit, 
Lue. Phile laude dignos qui hostem fallunt. Nihil utilius in bello dolis 
5s asd Xenophon dixit, et Drasidas apud Thucydidem preclaram 
Cyri inst. L DE h . ° 
e ac ve. imprimis laudem esse ex “belli furtis: et apud Plutarchum 
no eo Agesilaus hostes decipere et justum et licitum esse. Polybius, 
P (Peps. quee vi fiunt in bello minoris censenda, quam quz ex occasione 
Ime ure, et dolo: et ex eo Silius Corvinum sic inducit loquentem : 
v. v. 100. 
. TBellandum est astu: levior laus in duce dextra. 
Atque ita censuisse ipsos illos severos Laconas notat Plutar- 


vit Mars chus, ac majorem etiam victimam ab eo immolatam, qui dolo, 
1. vers. 295, 206. Habet Auctor e Sto- tius, quem citat Servius. [Vide Nonium 
beo, Serm. 111. pag. 365, ubi Antigono Marcellum, voce Furtum, pag. 310. Ed. 
tribuitur. J. 8. Mercer.) 
b Belli furtis] lta et Virgilius loqni- ! Bellandum est astu] Muhammedis 
tur ZEneidos X1. (vers. 515) et Sallus- dictum simile: elharbu Hudiatum, id 


common question. It js assumed that it is, by Homer, Pindar, Virgil, 
Bolon, Silius. [See the passages quoted.] 

2 Ulysses in Homer, the example of a wise man, is full of strata- 
gems towards the enemy; and Lucian praises those who deceive the 
enemy. Xenophon said that in war nothing was so useful as deceit; 
80 in Thucydides, Brasidas; and in Plutarch, Agesilaus. Polybius and 
Silius say that in war fraud is better than force; so the severe Lace- 
deemonians thought, as Plutarch says: and so he praises Lysander and 
Philopemen. So Ammianus. 

3 The Roman Jurists call it good deceit (bonus dolus) which a 
man practises against an enemy, and say that it makes no difference 
whether any one elude the enemy by force or by fraud. So Eustathius. 
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quam qui aperto Marte rem confecisset. Idem " Lysandrum 

magni facit ἀπάταις τὰ πολλὰ ὀδιαποικίλλοντα τοῦ πολέμου, Vit. tpe. p. 
pleraque belli dolis variantem. Et in Philopoemenis laudibus 

ponit, quod Cretensium disciplina institutus simplicem illum ac Pag. 932 
generosum bellandi morem dolis ac furtis miscuisset. Ammiani 

est: nullo discrimine virtutis ac doli, prosperos omnes lau- Uv xvi. & 
dari debere bellorum eventus. . 

3 Jurisconsulti Romani bonum dolum vocant, si adversus 11.53. ἢ. 
hostem quis machinaretur: et alibi, nihil interesse vi quis an Σ᾿ saa s. 
fallacia potestatem hostium evaserit: coos ov ψεκτὸς, ola 
στρατιωτικὸς notat ad Iliados ο΄ Eustathius. Inter Theologos 
Augustinus : cum justum bellum suscipitur, vi aperta pugnet Quest x. 
quis aut ex insidiis, nihil ad justitiam interest. Et Chry- ἃ caus. xxiii 


.11. e. 2. 
sostomus, maxime laudari imperatores qui fraude victoriam Lii De 
qusesiissent. vi. rri 


4 Sed nec desunt sententie que suadere videntur partem 
contrariam, quarum nonnullas infra adferemus. Questionis 
hujus definitio pendet ex eo, an dolus in genere sit semper 
malorum, in quibus locum habet non esse faciendum malum 
ut eveniat bonum, an ex iis que vitium non habent universa- 
liter ex suapte natura, sed quibus accidere etiam potest ut 
bona sint. 

VII. Notandum igitur, dolum alium consistere in actu 
negativo, alium in actu positivo. Doli vocem etiam ad ea 
qui in negativo actu consistunt extendo, Labeone auctore, L ! $4oww 


dolo malo. 
est, pugna fraudem requirunt. Apud  sidiis comitatum se ostendit. 
Virgilium in comitatu Martis (JEn. x11. k Lysandrum] Ei Sullam comparat 
990): | Plutarchus, in cujus animo leonem esse 
Ireque insidieque. et vulpem dicebat Carbo, (pag. 469 r.) 


Ubi Servius: non tantum virtute, sed in- 


Among the Theologians, Augustine says the same; and Chrysostom, 
that the generals who had conquered by deceit were most praised. 

4 But there are not wanting opinions which bear the other way, of 
which we wil adduce some. The determination of this question 
depends on this, whether deceit in its kind be always a bad thing: if 
£0, we are not to do evil that good may come: or whether it be a thing 
of that kind which is not universally bad by its nature, but which may 
happen to be good. 

VII. It is to be noted, therefore, that deceit may be of two kinds, 
as it consists in a negative or in a positivo act. I extend the term 
deceit to acts of a negative kind, on the authority of Labeo, who 
refers the act. to deceit not evil, when any one by dissimulation 
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qui ad dolum sed non malum refert, ubi quis per dissimulatio- 
nem tuetur sua vel aliena. Haud dubie crude nimis a Cicerone 
ope. ui. dictum est: ex omni vita simulationem dissimulationemque 
tollendam. Nam cum nec qus scias, nec qua velis omnia 
aperire aliis tenearis, sequitur ut dissimulare qusdam apud 
quosdam, id est tegero et occultare, fas sit. — Licet, inquit 
Li.cmir. | Augustinus, veritatem occultare prudenter, sub aliqua dis- 


mend. e. 10. 
Thom. 3,32. simulatione. Et "necessariam hanc omnino atque inevitabi- 


BEA, lem, his praesertim quibus respublica commissa est, non uno 
Bai plas loco fatetur ipse Cicero. Exemplum ad hanc rem insigne 
e 34 et Lr prebet Jeremis historia capite xxxvi. Is enim propheta 8 
d. Pia Plancio, rege interrogatus de obsidionis eventu, apud proceres, regis 
postulatu, -hoc ipsum prudenter occultat, aliam interim causam, 
| nec falsam tamen, colloquii adferens. Et huc quoque referri 
εν. χα. potest quod "Abrahamus Saram sororem, id est, ex usitato 
- 110. ar. 3 tum loquendi more, propinquam consanguineam vocat, matri- 
monium dissimulans. 

VIII. 1 Dolus qui in actu positivo consistit, si in rebus, 


Py 


3 Vide, que diximus ad Purzxpor- — aliud est verum occultare.  Citatur cau- 
riom, De Jure Nat. et Gent. Lib. rv. 88 xx11. questione ii. cap. 14. 
cap. i. § 9. not. 5. alterius Editionis, m Necessariam hanc omnino atque 
Auctor ipse postea 8 9 Ciceronem in- inevitabilem) Vide Chrysostomum pri- 
ter eos ponit, qui non omne falsiloqui- πιὸ de Sacerdotio. (8 63. et seqq. Ed. 
um malum esse putarunt. J. B. Bengel.) 
l Augustinus] Et in v. Psalmum ver- à Abrahamus) Veritatem voluit ce- 
: Siculo: perdes omnes. Aliud est mentiri, lari, non mendacium dici, Augustinus 


defends his own or another's goods. Undoubtedly Cicero spoke too 
generally, when he said that simulation and dissimulation are to be 
entirely removed from our scheme of life. For since we are not 
bound to disclose to others all that we know or all that we wish, it 
follows that we may dissemble, that is, conceal and keep secret, some 
things from some persons. As Augustine says, Jt is lawful to conceal 
én prudence the truth under a certain dissimulation. And Cicero himself 
repeatedly acknowledges that this is necessary and inevitable, especi- 
ally for those who have to administer public affairs. We have an 
example of this, Jeremiab, chap. xxxviii. 24, 25; where the prophet, 
having been consulted by the king as to the event of the siege of the 
city, gave to the princes another reason for the conference. And of 
the same kind was Abraham's dissembling that Sarah was his wife. 
VIII. 1 Deceit which consists in a positive act, if it be perpe- 
trated by things, is called simulation, if by words, à lié. Some lay 
down this distinction between these two, that they say that words are 
naturally the signs of notions, but that things are not so. But the 
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simulatio, si in sermone, mendacium vocatur. Quidam inter 
‘ hse duo hanc constituunt differentiam, quod dicant voces 
naturaliter signa esse intellectuum, res non item. Sed contra 
verum est, voces natura ipsa et citra hominum voluntatem 
nihil significare, nisi forte vox sit confusa et avapOpos, qualis 
in dolore, qu ipsa rei magis appellatione venit quam locu- 
tionis. Quod si hoc dicatur, hominis naturam hanc esse pecu- 
liarem supra animantes ceteras, ut conceptus animi possit 
alis indicare, et ad eam rem voces repertas, verum quidem 
dicitur: sed addendum est, non solis vocibus tale fieri indi- 
cium, ?sed et nutibus, ut apud mutos, sive illi nutus aliquid I. Labeo. 
i habent cum re significata commune ipsa natura, sive tantum **». ἐφ. 
ex instituto significant: quibus nutibus pares sunt note illm 
qu: non voces lingua figuratas significant, ut ? Paulus juris- L Non 
consultus loquitur, sed res ipsas, sive ex aliqua convenientia, at act 
ut note hieroglyphice, sive mero arbitratu, ut apud Sinenses. 

2 Alia igitur hic adhibenda distinctio est, qualem adhi- 
buimus ad. tolendam ambiguitatem in voce juris gentium. 


obl. 


uisestione xxvir. in Genesin, relatus a 
Gratiano dicta causa x x11. quaestione ii, 
cap. 22. 

. © Sed et nutibus] Plinius de ZEthi- 
opum gente libro vr. 30. Quibusdam 
pr. sermone nutus motusque membrorum 
est. Vide c. tum fraternitati, 25. de 


JSponsalibus. 


9» Paulus jurisconsultus loquitur] 
Non figura, inquit, literarum, sed ora- 
tione quam exprimunt litera obligamur, 
quatenus placuit non minus valere quod 
scriptura quam quod vocibus lingua fA- 
guratis significaretur. Valde philoso. 
phice dixit placuit, ut ostenderet hee 
valere ἐκ συνθήκης. 


eet oc Tad 


contrary is true, that words, by nature, and extraneously to the will of 
man, have no signification; except inarticulate sounds, as of grief; 
which, however, may rather be called actions than words. But if it be 
said that this is the peculiar nature of man, that he can convey the con- 
ceptions of his mind to ‘other men, and that words were invented for 
that purpose; this is truly said; but then it ought to be added, that 
| such indications are not made by words alone, but also by nods, as 
among dumb persons, whether those nods have by their nature any- 
thing in common with the thing signified, or have their signification 
by institution. And of the same nature with these nods, are those 
written characters which do not express words as they are pronounced, 
but things; whether in virtue of some agreement between the charac- 
ter and the thing, as in hieroglyphics, or by arbitrary appointment, as 
among the Chinese. 
2 We must, therefore, havo recourse to another distinction, of the 
kind of that which we adopted to get rid of the ambiguity in speaking 
' Of jus gentium. For we said that the term was applied both to that 


[cRoT. 1π.} - 2 


Ls ud 
]E 3 


Ne interp. 
c. 4. 


Luc. xxiv. 86. 
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Diximus enim jus gentium dici, et quod singulis gentibus pla- 
cuit sine mutua obligatione, et id quod mutuam obligationem 
in se continet, ‘Voces ergo, et nutus, et note quas diximus, 
reperta sunt ad significandum cum mutua obligatione, quod 
Aristoteles dixit κατὰ συνθήκην : res ali; non item. Hinc 
fit *ut rebus alis uti liceat, etiamsi przvideamus futurum 
ut alter inde falsam concipiat opinionem. Loquor de ‘eo 
quod intrinsecum est, non de eo quod accidit. Itaque ex- 
emplum ponendum est, "ubi nullum sequitur inde nocumen- 
tum, aut ubi nocumentum ipsum, seposita doli consideratione, 
licitum est. 

3 Prioris exemplum est in Christo, qui apud comites 
Emauntinos προσεποιεῖτο ire longius, id est, speciem preetulit 
ituri longius, nisi malimus vere quoque voluisse eum ire lon- | 
gius, sub conditione tamen nisi magno nisu retineretur, quo- 
modo et Deus multa velle dicitur que non fiunt: et alibi 


Mare. vi 48. Christus ipse dicitur voluisse preterire apostolos navigantes, 


|e 


nempe nisi impense rogaretur navem ascendere. Alterum 


* Heic, ut in toto argumento isto, sam concipiat opinionem] Vide Auyus- 
conferendus perpetuo PurExponRFIUS tinum de Doctrina Christiana Lib. 11. 
De Jure Nat. et Gent. Lib. 1v. cap.1, cap. 34. 


eum Notis nostris, ubi res adcuratius t. Ubi mullum inde sequitur nocumen- 
pertractatur, in altera presertim Edi- tum} Ut in facto Micholis, 1. Sam. xix. 
tione. J. B. 16. 


@ Ut rebus aliis uti liceat, etiamsi * Oixovouíav] Sic hano vocandam, 
pravideamus futurum ut alter inde fal- non ἀπάτην id est fraudem, ait Chry- 


which had been establish i ἷ 
nexionand to that which contains a common mutual obligation. Words 


. then, and nods, and tho written characters which we have mentioned, 


have been invented to signify a meaning with mutual obligation, or by 
convention; but other things, not so. Hence we may use other things 
although we foresee that another person will therefrom form a false 
opinion. I speak of what is intrinsic, not of what may happen. 
Therefore we must take an example where no damage follows; or 
where the damage, setting aside the consideration of deceit, is lawful. 
3 Of the former kind we have an example in Christ, who, hav- 
ing accompanied the disciples to Emmaus, made as if he would go 


further: ho pretended to intend to do so: except we prefer to say 


that ho did intend to go further except ho were detained by urgency: 
as God is said to intend many things which do not come to pass. 
And in another place Christ, it is said, (Mark vi. 48) would have 
passed by the disciples: that is, if he had not becn urgently en- 
treated to come into the ship. We may give another example in Paul, 
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exemplum dari potest in Paulo qui Timotheum circumcidit, Act. xvi. 3. 
cum satis sciret, Judzeos hoc ita accepturos, quasi circumcisio- 

nis przceptum, quod revera abolitum jam erat, adhuc obli- 

garet Isratlis posteros, quasique ita sentirent ipsi Paulus et 
Timotheus: cum tamen hoc non quereret Paulus, sed tantum 
familiarius cum Jud:eis versandi facultatem sibi et Timotheo 
prebere. Neque vero circumcisio, sublata lege divina, ex 
instituto amplius significabat talem necessitatem, neque malum 

quod inde sequebatur erroris ad tempus, dedocendi postea, 

tanti erat, quanti illud bonum quo Paulus tendebat: nimirum 
evangelices veritatis insinuatio. anc simulationem patres 

Greci szepe vocant " Oikovouiav : de qua egregia exstat sen- 

tentia Clementis Alexandrini, qui de viro bono agens sic ait : Strom. vil. 9. 
ἐπὶ τῶν πλησίων ὠφελείᾳ μόνη ποιήσει τινὰ & οὐκ dv προη- Pe 
ryounevws αὐτῷ πραχθείη : ob utilitatem proximi faciet que- 

dam, quc sponte alioquin ac primaria intentione non faceret. 

Tale in bello Romanorum illud, qui de capitolio panem in n. v. (ἃ. 
hostium stationes jecerunt, ne fame premi crederentur. 


sostomus indicato jam libro primo de 
Sacerdotio. (Tom. vi. pag. 7.) Idem 
I. ad Corinthios iv. 6. ἦν δὲ ταῦτα οὐχ 
ὑπόκρισις, ἀλλὰ σνγκατάβασιε xai ol- 
«ov tla? non hic fraus fuit, sed obse- 
quentia quedam et dispensatio. (Tom. 
HI. p.313.) Et ix. 20. ἵνα yap τοὺς 


μενος μόνον, οὐκ ὧν δὲ, οὐδὲ ἐκ διανοίας 
ταῦτα πράττων οὕτως ἐχούσητ' ut enim 
qui tales revera erant corrigeret, factus 
ille talis, non revera aliud quam quod 
erat pre se ferens,.agens talia, sed non 
er tali animi proposito. (Pag. 383.) 
Huc referri potest simulatus Davidis 


ὄντας ἀληθῶς els ταῦτα μεταστήσῃ, furor. 


ἐγένετο αὑτὸς οὐκ ἀληθῶς, ἐπιδεικνύ- 


-who circumcised Timothy, knowing that the Jews would take this as 
if the command of circumcision, though the necessity thereof was 
really abolished, still bound the Israelitcs, and as if Paul and Timothy 
so thought: while Paul's purpose was not this, ut only to obtain for 
himself and Timothy the means of living on familiar terms with the 
Jews. The act of circumcision, when the divine law was taken away, 
no longer implied by institution such a necessity; and the evil which 
thence followed, of error for a time, which error was afterwards to be 
rectified, was not of so great moment, as the good to which St Paul 
tended; that is, the communication of evangelical truth. "This simu. 
lation the Greek fathers often call Economy; and so Clemens Alex. 
andrinus says, that a good man will do for the advantage of his neigh- 
bours some things which he would not do of his own motion. Such an 
act was that of the Romans in war, who threw loaves from the capitol 
into the stations of the enemy, that they might not appear to be dis- 
tressed by famine. 


2—2 
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vit. 4 Exemplum posterioris est in ficta fuga, qualem Josue 
“p28 suis precepit ad Haium expugnandum, et alii duces sspe. 
Nam hic quod sequitur nocumentum licitum esse ponimus ex 

. belli justitia; ipsa autem fuga ex instituto nihil significat, 
quanquam hostis eam accipit ut signum pavoris, quod alter 
cavere non tenetur, utens sua libertate huc vel illuc eundi, et 

magis minusve celeriter, et hoc vel illo gestu habituve. 
Eodem referri debet eorum actus qui hostium | armis, signis, 
yestibus, velis usi passim leguntur. | 

5 Hsc enim omnia ejus sunt generis ut a quovis pro ar- 
bitrio etiam contra consuetudinem usurpari possint, quia con- 
suetudo ipsa singulorum arbitrio, non quasi consensu communi, 

: introducta est, qualis consuetudo neminem obligat. 

IX. 1 Gravior est disputatio de illis notis, qus, ut ita 
dicam, in commercio hominum versantur, in quo genere pro- 
prie mendacium situm est.. Multa enim sunt contra mendacium 
in sacris literis, Verbum mendax odio habebit justus, id est, 
vir bonus. Proverb. xiii. 5. Falsiloquentiam et verbum men- 
dax amove a me. Proverb. xxx. 8. Perdes loquentes menda- 
cium. Psalm. v. 7. Ne mentimini alter alteri. Coloss, iii. 9. 
Et hanc partem rigide tuetur Augustinus: et sunt etiam inter 
philosophos et poétas, qui cum eo sentire videantur, Notum 
ilud Homeri (Z/iad. 1x. 312, 318): 


δ Ψεῦδος δὲ μισεῖ was σοφὸς, καὶ J. D. 
χρήσιμον. Hoc etiam ex Stop zo, sed t Laudatorum hominum sine repre. 
qui Menandro, non Cleobulo, tribuit. ^ hensionis ποία) Irenreus ex veteris pres- 


4 An example of the latter (where the damage to the other party | 
is lawful) we have in tho feigned flight which Joshua advised his men 
to execute in order to take Ai; and which other generals have often 
practised. For here the damage is approved to be lawful in virtue of 
the justice of the war. And the flight itself means nothing by insti- 
tution, though the enemy takes it as a sign of fear, which the other is 
not bound to prevent, using his liberty of going one way or another, 
quickly or slowly, with gestures and movements such or such. To 
the same head we must refer the cases in which soldiers have used the _ 
arms, standards, uniforms, rigging, of the enemy*. 

5 All these things are of such kind that they may be used by any 
at his own choice, even contrary to custom: because the custom was 


* Quere: Whether the standards or colours of each party have not an insti- 
tuted meaning; and whether a party which deceives the enemy by simulating 
them is not liable to a severity beyond the usual rules? 'W. 


Sarr Ss : ppp pras — | — — —À —À 
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Ille mihi invisus pariter cum faucibus orci, 
Cujus mens aliud condit quam lingua profatur. ᾿ 

Sophocles, . Frag. Creus. 
Aliena vero proloqui nunquam decet: 
At vera certam si cui pestem ferunt, 
Huic danda venia est si facit quod non decet. 


5 Cleobulus : 
Mendacium odit quisquis animitus sapit. 

Aristoteles dixit, κατ᾽ αὐτὸ τὸ μὲν ψεῦδος φαῦλον καὶ Wex- Euic. Nie. 
τὸν, τὸ δὲ ἀληθὲς καλὸν καὶ ἐπαινετόν per se mendacium 
turpe atque vituperabile, veritas pulchra ac laudabilis. 

2 Neque tamen deest in alteram quoque partem auctori- 
tas: primum in sacris literis exempla 'laudatorum hominum 
sine reprehensionis nota: deinde veterum Christianorum pro-. 
nuntiata, Origenis, Clementis, Tertulliani, Lactantii, Chryso- 
stomi, Hieronymi, Cassiani, imo pene omnium, ut ipse fatetur 
Augustinus, ita dissentiens, ut tamen magnam quaestionem, 
latebrosam tractationem, disputationem inter doctos alter- 
nantem (heec enim omnia ipsius verba sunt) agnoscat, 

3 Inter philosophos aperte hinc stant Socrates et discipuli 
ejus Plato, Xenophon, et alicubi Cicero, et, si Plutarcho ac μὲ. 1. οἱ ἢ. 


et v. de Rep. 
Quintiliano credimus, Stoici, qui inter sapientis dotes ponunt Mew cme Bocrat, 
7. 
byteri institutione didicit docuitque: cap. 50. [Vide quse de eo loco diximus Plut. de διοίο. | 


de quibus scripture non increpant, sed in libro Gallico De Doctrina Morali prar 2085, 10 1056. 
simpliciter sunt posite, nos non debere — Patrum, cap.iii.§ 7. J. B.] 
Jieri accusatores. Locus est libro iv. 


introduced by the arbitrary choice of individuals, not as it were by 
common consent, and is such a custom as binds no one. 

IX. 1 More grave is the question concerning those signs which 
belong to the usual intercourse of men, and to -vhich, when used de- 
ceitfully, lies properly belong. There are many passages against lying 
in the Scriptures, Prov. xiii. 5; xxx. 8; Psalm v. 7 ; Coloss. iii. 9. And 
Augustine is rigid on this side, as are some of the philosophers and 
poets. So Homer, Sophocles, Cleobulus [rather Menander, J. B.], 
Aristotle. 

2 There are, however, authorities on the other side; first, exam- 
ples of persons in Scriptare who told lies, and who are not blamed: 
and next, opinions of the old Christians, Origen, Clemens, Tertul- 
lian, Lactantius, Chrysostom, Jerome, Cassian; indeed almost all, 
as Augustine himself confesses. 

3 Among the philosophers, we have evidently on this side Socrates, 
and his disciples Plato and Xenophon; and in some places Cicero, 


Nic. ii. 7; 
iv. 13, 


Nic. v. & p. 
297. 


in 
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mentiri ubi et quomodo oportet: neque videtur dissentire ali- 
quot in locis Aristoteles, cujus illud καθ᾽ αὐτὸ quod diximus 
exponi potest communiter, sive re spectata sepositis circeum- 
EM stantis. Interpres autem ejus Andronicus Rhodius de medico 
apud scrotum mentiente sic ait: ἀπατᾷ μὲν, ἀπατεὼν δὲ οὐκ 
στιν" decipit quidem, at , deceptor non est: Causam addit : 
οὐ γὰρ τέλος ἔχει τὴν ἀπάτην τοῦ νοσοῦντος, ἀλλὰ τὴν 
σωτηρίαν non enim propositum sibi habet decipere, sed 
servare cgrotum. 

4 Quintilianus, quem dixi, hanc ipsam partem defendens, 
pleraque esse ait que non tam factis, quam causis eorum vel 
honesta fiant, vel turpia. Diphilus, 

Quod pro salute dicitur mendacium 
Me judice habere nil potest incommodi. 
Quserenti apud Sophoclem Neoptolemo (PAiloctet. vers. 107 " 
Non tibi videtur turpe falsiloquentia ? 
Respondet Ulysses | 
Non, si salus nascatur ex mendacio. 
Cui similia ex Pisandro et Euripide adferuntur. Et apud 
Quintilianum lego: nam et mendacium dicere etiam sapienti 
aliquando concessum est. Eustathius Metropolita Thessalo- 
nicensis ad secundum Od lyssem : ψεύσεται "xard καιρὸν ὁ 


- Κατὰ καιρὸν) In tempore, ut Do- X Quatenus et imprudenti accidit] 
natus loquitur ad Adelphos 1v. 3. (vers. Ream linguam non facit nisi rea mens. 
18. Et ipsum fullere in tempore, qui- Et: Nemo mentiens judicandus est qui 
dam de officiis scribentes rectum putant. — dicit falsum quod putat verum, quia, 
Cicero pro Q. Ligario, aliquod menda-... quantum in ipso est, non fallit ipse, sed 
cium honestum et misericors vocat. (fallitur. Sunt hec Augustini, de Ver- 
(Cap. 5.) bis Apostoli sermone xx viri. (180. num. 


and if we believe Plutarch and Quintilian, the Stoics, who, among the 
gifts of the wise man, place that, to know how and when to Jig Aris- 
totle in somo places appears to be of the same opinion. . "Andro. 
nicus Rhodius, speaking of a physician who tells a lie to his patient, 
says, he deceives, but is not α deceiver; and adds the reason, that Ais 
object i3 not to deceive, but to save the man. 

4 Many others defend lies for good purposes: Quintilian, Diphi- 
lus, Sophocles, Pisander, Euripides, Quintilian again, Eustathius, who 
brings testimonies from Herodotus and Isocrates. 

X. 1 Opinions so widely differing, perhaps we may in some 
measure conciliate, by a larger or stricter acceptation of the term 
lie. For we do not here use the term lie so as to apply where it is 
unintended; we may distinguish a fulsehood and a lie. Wo mean that 
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σοφός" mentictur sapiens re urgente: ubi et ex Herodoto et Lu. i. 72 
Isocrate testimonia adfert. 

X. 1 Tam dissidentium sententiarum conciliatio forte 
aliqua reperiri poterit ex largiore aut strictiore mendacii ac- Thom 
ceptione. Neque enim hic mendacium sumimus *quatenus et 
imprudenti accidit, quomodo mendacium dicero et mentiri 
apud Gellium discernuntur: sed de eo agimus quod scienter Gel. x. 11. 
profertur eum significatione qu mentis conceptui, sive in in- 
telligendo, sive in volendo, disconveniat. Nam quod primo 
«al ἀμέσως verbis et similibus notis indicatur, sunt mentis 
conceptus: ideoque non mentitur qui dicit rem falsam quam 
veram existimat, sed qui dicit rem veram quidem, sed quam 
falsam putat, mentitur.  Significationis ergo falsitas id est 
quod ad communem mendacii naturam requirimus. Cui con- 
sequens est, cum vox aliqua aut sermonis complexio est zo- 
λύσημος, id est, plures uno significatus admittit, sive ex vulgi 
usu, sive ex artis consuetudine, sive ex figura aliqua intelligi- 
bili, tunc si animi concoptus uni istarum significationum con- 
gruat, non admitti mendacium, etiamsi putetur is qui audit 
in aliam partem id accepturus. 

2 Verum quidem est talem locutionem usurpatam temere 


n atl. 


non probandam: sed potest ex accedentibus causis honestari : 


2. ed. B.] et Enchiridii cap. 18. relata 
a Gratiano in causam xX11. questione ii. 
cap. 3, 4. 

y Etiamsi putetur is qui audit in 
aliam partem id accepturus) Quomodo 
Abraham captiose loquebatur cum ser. 


sio, (De Abra. cap. 8) quem sequitur 
Gratianus post c. si qualibet, dicta 
causa XXII. qusst.ii. cap. 20. [Plus 
est in hoc exemplo, quam Auctor putat, 
Sed de eo fusius agendi locus fuit in 
Notis nostris Gallicis. J. B.] 


vulis, ita judicante et probante Ambro- 


which is knowingly uttered with a meaning which is at variance with 
the conception of the mind, either as to what it understands or as to 
what it wills. For that which is primarily and iramediately indi. 
cated by words and the like signs, is the conception of the mind ; and 
therefore he does not lie who says a thing which is false, but which 
he believes to be true; and he does lie who says a thing which is true 
which he believes to be false. Therefore the falsity of the meaning is 
what we require to the common notion of alie. From which it follows 
that if any word or phrase have scveral significations, either by com- 
mon usage, or technically, or figuratively, then if the conceptions of 
the mind conform to one of these significations, there is no lic, though 
he who hears it takes it in another. 
2 But still it is true.that such a mode of speaking, lightly used, 

: is not to bo approved of ; although, from accidental causcs, it may 
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puta si id pertineat ad erudiendum eum qui cure nostrz est 

| . traditus, aut ad evitandam iniquam interrogationem. Prioris 
Je.xL!L generis exemplum ipse Christus dedit, cum diceret, Lazarus 
amicus noster dormit, quod apostoli accipiebant tanquam de 

Joa. i. 30,31. dormitione somni diceretur. Et quod de templo instaurando 
ipse dixerat, intelligens hoc de suo corpore, Judzos sciebat 
accipere de templo proprie dicto. Sic et cum apostolis 

Lue. xxi. 80, adinstar Phylarcharum apud Hebreeos sedes eximias et regi 
Matth. xxvi, proximas duodecim promitteret, et alibi vini novi potationem 
| in patris regno, satis scivisse videtur non aliter hoc ab illis - 
4ti& — accipi quam de regno aliquo hujus vitz, cujus spe ad ipsum. 
. momentum Christi ad colum ascensuri pleni erant. Idem 
Matik. xiii. alibi per fabularum ambages populum alloquitur, ne audientes 
ipsum intelligerent, nisi scilicet animi attentionem talem ac 
docilitatem afferrent qualem afferri par erat. Posterioris usus 


Ted. Ans. exemplum ex profana historia dari potest in L. Vitellio, cui 


3 Quin suspensa et quo ducerentur — quaestione xxxvir. Chrysostomus 1. de 
inclinatura responderet] Idem Tacitus — Sacerdotio: ἀπατεὼν ἐκεῖνος av ein 
Historiarum 11. (cap. 3.) Incerta disse- καλεῖσθαι δίκαιος, ὃ τῷ πράγματι Keo 
fuit, tracturus interpretationem prout χρημένος ἀδίκως, οὐχ ὁ mel’ ὑγιοῦς 
conduxiseet. Item: i(a compositus, ut γνώμης τοῦτο ποιῶν" fallax jure voce- 
ex eventu rerum adversa abnueret vel tur qui re tali injuste utitur, non qui sa- 
prospera agnosceret. (Ibid. c. 52.) lutari proposito. (in fin. Lib.) 

_ * Hebraeorum] Quorum et hoc est: b Puta cum Dei honos] Philo de Vita 
ebvn 9555 r5 mn licet perpleze lo- — Mosis: éx’ épyois ἅπερ ἀναφέρεται 
qui boni causa, Citat doctissimus Ma- ele Θεοῦ τιμὴν, oc’ ἃ μόνα xal τὴν ἐν 
nasses Ben-Israel in suo conciliatore, τοῖς ἄλλοις τὸ ἦθος κατεψευσμένον, 


become proper: as for instance, if it be used in instructing him who 
is committed to our care, or to evade an unfair question. Of the 
former kind Christ himself gave an example, when he said, Our friend 
Lazarus sleepeth : which the Apostles received as if he had spoken 
of ordinary sleep. And what lie said of rebuilding the temple, in- 
tending his own body, he knew that the Jews would accept of the 
temple, properly so called. So when he promised his disciples that 
they should sit upon twelve thrones and judge the twelve tribes 
of Israel; and when he spoke of drinking new wine in his Father's 
kingdom; he appears to have known that they would take his words 
as implying some kingdom and authority to be given him in this 
life, of which hope they were full to the very moment of Christ's 
ascension. And in other places he teaches the people by fables and 
parables, that hearing they might not understand; that is, except 
they brought to the work of listening proper attention and docility. 
An example of the latter kind (to avoid unfair questions) we 
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Narcissus instabat, aperiret ambages et veri copiam faceret: 
sed non ideo pervicit, *quin suspensa et quo ducerentur in- 
clinatura responderet. Dictum *Hebreorum huc pertinet : 
puw^ wb DN) 22 "323 AN TIM DIN y" ON δὲ quis 
norit uti perpleriloquio, recte: sin minus, taceat. 

3 Contra accidere potest, ut tali loquendi genere uti non 
modo illaudabile sit, sed et improbum, "puta cum Dei honos, 
*aut amor proximo debitus, aut reverentia adversus superio- 
rem, aut rei que agitur natura exigunt, ut quod animo 
cogitatur omnino patefiat: sicut in contractibus diximus id 
aperiendum quod natura contractus intelligitur exigere: quo 
sensu non incommode accipi potest Ciceronis illud, tollendum De ome. is. 
esse ex rebus contrahendis omne mendacium, desumtum ex 
veteri lege Attica κατὰ τὴν ἀγορὰν ἁψευδεῖν: quibus in Dement’ ts 
locis mendacii vox videtur ita laxe accipi ut etiam obscuram 
locutionem includat. At nos proprie loquendo a mendacii 
notione id ipsum jam exclusimus. 


363 4. 


ἀναγκαῖον ἣν ἀληθεύειν. ἀλήθεια γὰρ 
ὁπαδὸς Θεοῦ" de factis loquor gue ad 
Dei honorem pertinent, in quibus solis 
veracem esse oportuit, etiam si quis ce- 
terum ingenio esset. mendace. Veritas 
enim Dei comes. (Pag. 679 Ee.) Augus- 
tinus epistola vii. Alia quastio est, 
sitne aliquando mentiri viri boni : et alia 
questio est, uirum scriptorem sanctarum 


quz infra $ xv. 

c Aut amor prozimo debitus] Xs- 
chylus Prometheo (pag. 39. Ed. H. 
Stephan.) [v. 609]: 


Δέξω τορῶς σοι πᾶν, Ó τε χρέζεις μαθεῖν, 
Οὐκ ἐμπλέκων αἰνίγματ', ἀλλ᾽ dele λόγῳ, 


Ὥσπερ δίκαιον πρὸς φίλους οἴγειν στόμα" 


Dicam diserte quicquid audire expetis, 
Sermone nudo, non per implicitos modos, 


scripturarum sentiri oportuerit. Vide ^ Quo more amicos alloqui verum ac bonum est. 


may take from profane history in the case of L. Vitellius, whom 
Narcissus urged to explain the plot and tell the truth; but only got 
him to use doubtful expressions which might be drawn either way. 
There is à Hebrew proverb, that if auy one cannot talk without say- 
ing anything decided, he had better hold his peace.. 

- 48. On the other hand, it may happen that to use such a mode of 
speech is not only unbecoming, but wicked ; for example, when the 
honour due to God or the love due to our neighbour, or the reve- 


' rence due to a superior, or the nature of the mattor, requires us to say 


what we have in our mind: as in contracts, we have said that all is 
to be disclosed which the nature of a contract is understood to 
require; in which sense we very properly understand that of Cicero, 
thatlying must altogether be taken away from contracts: in which 
case lying is, it would seem, to be understood so laxly as to include 
even obscure language; which however we have excluded from our 
notion of a lie. . 


/ 
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XI. 1 Ad communem ergo mendacii notionem requiritur, 
ut quod dicitur, scribitur, notatur, innuitur, intelligi aliter ne- 
queat, quam in eum sensum, qui a mente proferentis discrepet. 
Huic autem notioni laxiori strictior mendacii, qua naturaliter 
illicitum est, significatio differentiam aliquam propriam adjiciat 
necesse est, qus, si recte res inspiciatur, saltem secundum 
communem gentium existimationem, nulla videtur. alia dari 
posse prseter repugnantiam cum jure existente ac manente 
ejus ad quem sermo aut nota dirigitur: nam sibi neminem 
mentiri, ut maxime falsum proferat, satis constat. Jus hic 
intelligo non quodv's et rei extrinsecum, sed quod proprium 
sit huic negotio atque cognatum. Id autem nihil est aliud 
quam “judicandi libertas, quam homines colloquentes his qui- 
bus colloquuntur debere, quasi pacto quodam tacito, intel- 
liguntur. Hzc enim nec alia est mutua illa obligatio quam 
homines introduci voluerant, simul atque sermone notisque 
similibus uti instituerunt: nam sine tali obligatione inane 
fuisset tale repertum. 

2 Desideramus autem ut quo tempore sermo fit, jus i'd 


ἃ Judicandi libertas] Hinc furari et Rabbi Salomo in commentario, et 
cor Hebrais dicitur qui adimit sciendi Abenesdra. 
vías : Genes. xxxi. 26, 27. et ibi Onkelos * Addidi vocem falso, que in om- 
et LXX. Rabbi David libro radicum, — nibus Edd. excidit, et necessariam om- 


.. XI. 1 Tothe common notion of a lie, then, it is required that 
what is said, written, conveyed by signs or gestures, cannot be un- 
derstood otherwise than in that sense which differs from the mind 
of the utterer. But to this laxer notion of a lie in general, must be 
added some stricter proper difference, to define a lie as unlawful by 
Natural Law : and this difference, if we examine the matter, can be 
no other, according to the common estimation of nations, than a dis- 
crepancy with some existing and permanent right of the person to 
whom the words or signs are addressed: for that no one lics to him- 
self, is sufficiently evident. By right, I do not here mean any right 
extrinsic to the matter, but something proper and cognate to the 
matter in hand. But this right is no other than the liberty of judg- 
ing of my future acts, which I, speaking with other men, am under 
stood to owe to them. This is merely that mutual obligation which 
men wished to introduce when they instituted the use of speech and 
the likesigns. For without such an obligation tho invention of such 
means of communication would be useless. 
2 We desiro then, that while speech is thus used, this right should 
subsist and remain: for it may be that the right may have existed, 
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subsistat ac maneat: fieri enim potest ut jus quidem fuerit, 
scd sublatum sit, aut tollatur ex alio jure superveniente, sicut 
debitum acceptilatione aut conditionis cessatione. Tum vero 
requiritur ut jus quod lzditur ejus sit quicum loquimur, non 
alterius (sicut et in contractibus injustitia non nascitur, nisi ex 
Izso jure contrahentium). uc forte non male referas, quod 
veriloquium ad justitiam refert post Simonidem Plato, et quod 3; 4 M». 
mendacium, illud vetitum, sacra litorz sspe describunt falso 
Stestimonio sive elocutione adversus proximum, et quod ipse 
Augustinus in mendacii natura constituenda ponit *fallendi 
voluntatem, Et Cicero questionem de veritate eloquenda Ds Qe 1 1e. 
referri vult ad justitiz:e fundamenta. | 

3 Tolli autem videtur posse jus quod diximus, sicut con- 
sensu ejus quicum agimus expresso, ut si quis pracdixerit se - 
falsa dicturum et alter permiserit, ita et tacito sequave ratione 
presumto, aut oppositione juris alterius quod communi om- 
nium judicio multo plus valeat.  H:ec recte intellecta multas 
nobis suppeditabunt illationes, quz» ad concilianda sententiarum 
supra designatarum dissidia non parum valitureo sint. 


nino esse, vel nonum Preceptum De- [Locus autem Augustini est in EncAi. 
calogi, manifestum facit cuivis, J. B. ridio : Omnis autem, qui mentitur, con- 

e Fallendi voluntatem] Lactantius tra id, quod animo sentit, loquitur, vo- 
Fastitutionum v1. 18: Ut non mentiatur — luntate fallendi. Cap. 22, num.7. J.B.) 
wnquam decipiendi aut nocendi causa. 


but may have been taken away, or may be taken away by some super- 
venient right, as a debt is taken uway by an acknowledgment of 
payment, or by the cessation of the condition. It is also required 
that the right which is violated, be a right of the person with whom 
we speak, not of another, (as in contracts injustice docs not arise, ex- 
cept from the violation of the right of the contracting partics). To 
this view you may properly apply what Pl^*o says, after Simonides, 
referring veracity to justice; and also that lics, that is, forbidden lies, 
are often described in Scripture as false witness, or speaking against 
our neighbour; and that Augustine makes the essential nature of a 
lie consist in the intention to deceive. Also Cicero wishes the ques- 
tion of speaking truth to bo referred to justice as its principle. 

8 Now the right of which we have spoken, may bo taken away 
either by the express permission of him with whom we deal; as if 
any one have announced that ho would tell falsehoods, and the other 
have permitted it; or by tacit permission, or permission presumed on 
fair reason; or by the opposition of another right which, by the com- 
mon opinion of all, is of much more importance. 

These principles, rightly understood, will give us many conse- 
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XII. Primum est, etiamsi quid dicatur quod falsam ha- 
beat significationem infanti aut amenti, in eo mendacii culpam 
non esse. Videtur enim communi omnium hominum sensu 

Lneret. i. permissum esse, 
Ut puerorum :etas improvida ludificetur. 
Int. Ore Et Quintilianus de pueris locutus: utilitatis, inquit, eorum 
n gratia multa fingimus. Ratio proxima est, quia cum in in- 
fantibus et amentibus non sit judicii libertas, non potest eis 
circa eam libertatem injuria fieri. 

XIII. 1 Secundum est, quoties sermo ad eum dirigitur 

᾿ qui non decipitur, et:.msi tertius inde falsam hauriat persua- 
sionem, nullum esse mendacium: Non ratione ejus ad quem 

sermo est: quia illi libertas manet integra, plane ut illis qui- 

bus id intelligentibus fabula narratur, aut apud quos profertur 

sermo figuratus, xaT εἰρωνείαν aut καθ᾽ ὑπερβολὴν, que 

Lib. vil, de figura, ut Seneca ait, fad verum mendacio venit: et Quintiliano 
(iind εἰ. rat ementiens superjectio dicitur. Neque ratione ejus qui obiter 
shi mien id audit: quia cum eo non agitur, ideoque nulla est ad illum 
4x ΜΈΣ obligatio. Imo si ipse sibi opinionem informat de eo qu.l 
non ipsi, sed alteri dicitur, habet quod sibi non alteri rem 


f Ad verum mendacio venit] Incredi- — niat. Seneca ibidem. 
bilia affirmat, ut ad credibilia perve- ε Chrysostomus et Hieronymus] Ad. 


quences, which will be of great use in reconciling the dissentient opinions 
above mentioned. | 
XII. The first result is, that though any thing be said to an 
infant, or a person out of his mind, which has a false signification, 
it does not involve the guilt of a lie. The common sense of mankind 
permits the thoughtless age of childhood to be deluded. So Quin- 
tilian. The reason is that they have no liberty of judgment, and 
therefore they cannot be wronged with regard to such liberty. 
. XIII 1 The second remark is, that so long as our speech is 
( 3» directed to him who is not deceived, jt is no lie, although a third 
person should thereby imbibe a false persuasion. It is not a lie with 
regard to him whom we address, because hi8 liberty of judging is not 
disturbed, as in the case of those to whom a fable is told, which thoy 
know to be such, or to whom figurative language is used, or irony, or 
hyperbole; which figure, as Seneca says, arrives at the truth by a lie, 
and which Quintilian calls an allowable exaggeration. Nor is ita 
lig with regard to him who accidentally hears it: because wo hare 
neue o do west and τροτούοτο have no obligation to him. If 
hé form an opinion from what is said to another, and not to himself, 
he must take the responsibility of his opinion on himself, and not 
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imputet. Quippe, si recte judicare volumus, illius respectu 
sermo non sermo est, sed res quie significare quidlibet potest. 

2 Nihil ergo peccavit aut Cato "Censorius, qui sociis AUX- Liv. xxaiv. 
iia falso est pollicitus, aut Flaccus, qui hostium urbem ab App, Hip. 
Emilio expugnatam aliis narravit, quanquam eo hostes decepti " 
sunt: cui rei similem de Agesilao narrat Plutarchus. Nihil In Agerit 
enim hic dictum hostibus: nocumentum autem quod inde se- 
cutum est extrinsecum quid est, et per se non illicitum optari 
aut procurari. Ad hoc genus *Chrysostomus et Hieronymus chr Chrysost. in 
retulerunt Pauli sermonem, quo Antioch: Petrum ut nimium τι. UY 
judaizantem reprehendit. Censent enim Petrum satis intel- a 
lexisse non id serio fieri: interim vero consultum infirmitati 252 7%. 
adstantium. 

XIV. 1 Tertium est, quoties certum est eum ad quem 
sermo est, libertatis suze in judicando lssionem non gre latu- 
rum, imo gratias habiturum eo nomine, ob commodum aliquod 
quod inde assequitur, tunc quoque mendacium siricte dictum, 

id est injuriosum, non committi, sicut furtum non perpetraret 
qui ex przsumta domini voluntate rem ipsius exiguam consu- 
meret, ut inde magnam eidem utilitatem pararet. In his enim 


de Cyrillum adversum Julianum libro —tullianus primo et tertio contra Mar- 
1x. circa finem. Nec multo aliter Ter- ^ cionem. [Lib. 1. c. 20, 1v. 3.) 


throw it on another. For properly speaking, the speech is, with re- 
gard to him, no speech, but a mero thing which may signify any 
thing. 

2 Therefore Cato the Censor was not guilty of a lie when he falsely 
promised assistance to his allies ; nor Flaccus, who related to others 
that the enemy's city was taken; though the enemy was thus de- 
ceived; and Plutarch relates a similar act of Agesilaus. For in 
these cases nothing was said to the enemy: and the damage to them 
which followed is extrinsic to our act, and is in itself not unlawful to 
be wished or procured. To this head Chrysostom and others refer 
the discourse of Paul, in which at Antioch he reprehended Peter as 
judaizing too far: for they conceive that Peter sufficiently under- 
stood that that was not seriously done; and in the mean time, that 
the infirmity of the bystanders was consulted. 

XIV. 1 A third case [in which there is no lie] is when it is cer- 
tain that he who is addressed will not be dissatisfied with the dis£ X 7 
turbance of his liberty In judging, but rather will be gratified at the 
course taken, on account of some advantage which follows therefrom. 


In this case there is not a lie strictly so called, that is, a wrongful lie; 
just @ would not be guilty of theft who, presuming the consent 
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quze adeo certa sunt, prisumta voluntas pro expressa habetur. 
Volenti autem constat injuriam non fieri. Sic ergo videtur non 
peccare, qui aut xgrotantem amicum persuasione non vera 


solatur, ut Arria Petum filio mortuo, qus historia est "in 


Plini Epistolis: aut in prelio periclitanti ex falso nuntio 
animum addit, quo incitatus victoriam et salutem sibi pariat, 
ac sic deceptus non capiatur, quemadmodum Lucretius loquitur. 

2 Democritus: ἀληθομυθεύειν χρεὸν ὅπου λώϊον" omnino 
veriloquio utendum est, ubi id est melius. Xenophon: φίλους 
δίκαιον ἐξαπατᾶν, ἐπὶ δὲ ἀγαθῷ" amicos decipere licet, ip- 
sorum bono. Et C':mens Alexandrinus concedit ψεύδεσθαι 
ἐν θεραπείας μέρει, mendacio uti pro remedio. Maximus 
Tyrius: καὶ ἰατρὸς νοσοῦντα ἐξαπατᾷ, καὶ στρατηγὸς στρα- 
τόπεδον, καὶ κυβερνήτης ναύτας" καὶ δεινὸν οὐδέν" et medicus 
egrotum, et imperator exercitum, et gubernator nautas de- 
cipit : nec quicquam in hoc mali est, — Rationem reddit ad 
Platonem Proclus: τὸ yap ἀγαθὸν κρεῖττόν ἐστι τῆς ἀλη- 
θείας" nam quod bonum est, id vero est melius. Tale illud 


-igpud Xenophontem, socios jamjam adfore, et Tulli Hosti_.i, 


b 7n Plinii epistolis] 111. 10. contrarium dici, coronatusque incedens 
i Apud Xenophontem] Et Agesilaus sacra fecit pro victoria. — Plutarchus 
eum in Baotiam venisset et intellexisset — Agesilao (pag. 605 c.) 
Pisandrum navali pralio victum a Phar- k Qui habet jus supereminens] Iliados 
nabazo et Conone, jussit militibus suis — secundo Agamemnon Grecorum Im- 


of the owner, should consume some small matter, and so procuro him 
great gain. For in matters which are thus certain, a presumed will 
is held equivalent to an expressed will; and to a willing man, no 
wrong is done. So he is not guilty of lying who coneoles a sick friend 
with a falso persuasion; as Arria did Patus when his son was dead, 
which history we have in Pliny's Epistles; nor he who, when the battle 
is wavering, gives courage to his party by falso news, and so incites 
them to obtain the victory; and thus catches them that they may not 
be caught, as Lucretius says. | 

2 That we may deceivo our friends for their good, is asserted by 
Democritus, Xenophon, Clemens Alexandrinus, Maximus Tyrius, Pro- 
clus. [Sce.] Such cases are Xenophon's declaration that tho allies 
were at hand: and that of Tullus Hostilius, that the Alban army was 
making a circuit by his order: and that of Quintius the consul, a 
wholesome lic, as the historians speak, that the other wing of tho enemy 
was in flight; and numerous other passages in historians. And it 
may be remarked, that tho disturbance of the power of judging is in 
this case of the less conscquence, inasmuch as it is momentary only, 
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suo jussu circumduci Albanum exercitum : ct Quinctii consulis, ri. 1 σι. 
ut historie loquuntur, salubre mendacium, hostes ab altero 
cornu fugere: ac similia passim apud historicos. Notandum 
autem est, lesionem judicii in hoc genere eo minoris esse, quia 
ferme momentanea est, pauloque post aperitur veritas. 
XV. 1 Quartum et superiori affine est, quoties *qui 
habet jus supereminens in omnia jura alterius, eo jure bono 
ipsius sive proprio, sive publico utitur. Et hoc maxime spec- 
tasse videtur Plato, qui imperium habentibus concedit falsum "t ge Re» 
dicere. Idem cum 'medicis modo dare videatur, modo adi- 
mere, discrimen hoc adhibendum videtur, ut priore loco me- 
dicos intelligat publice ad hoc vocatos, posteriore eos qui 
privatim id sibi arrogant. Deo tamen, quanquam jus summum 
in homines habenti, non convenire mendacium recte agnoscit 
idem Plato, quia infirmitatis nota est ad talia confugere. 
2 Exemplum forte inculpate falsiloquentiw, laudante 
etiam Philone, dari poterit "in Josepho, qui regia vico impe- De Joseph. 
. . p. 5:4, et aeq. 
rans fratres primum quasi exploratores, deinde quasi fures," 
ficte nec ita sentiens accusat. Et in Solomone, qui sapientis 1 na. ts. 35. 


perator (vers. 73) : 1 Medicis] Exempla medicorum af. 
Πρῶτα δ᾽ ἐγὼν ἔπεσιν πειρήσομαι ἢ θέμις ἐστι, fert Chrysostomus dicto libro 1. de Sa- 
Kai φεύγειν σὺν vquai πολνκληΐσι κελεύσω. cerdotio. 

Ante tamen Danaos verbis tentabo, (sinit fas) = Ja Josepho] Cum fratribus dis- 
Utque citi fugiant erata classe monebo. pensatoria severitate crimen exploratio- 


and the truth very soon comes out. 

XV. 1 A fourth caso of the same kind [in which a falsehood is 
not» Ho) is erreurs suporeminent right over tho rights o οἱ» 
another, at right either for his private good or for the public 
good. And this Plato scems to have had im view, When he allows the 
governors of a state to deceive. And when Plato sometimes scems to 
allow and sometimes to disallow this practice in physicians, it would 
seem that this difference is to be taken, that in the former case he 
means physicians who are publicly called to this office of giving false 
hopes; in the latter casc, those who arrogate such an office to them- 
selves. But God, though ho have the supreme right over men, cannot 
use lics, as Plato rightly acknowledges; because it is a mark of our 
weakness to take refuge in such means. 

2 We have an example of falsehood, which even Philo praises, in 
Joseph ; who, acting with royal power in Egypt, accuses his brothers 
first of being spies, and then of stcaling, knowing that it was not so. 
And again in Solomon, when he gave orders to slay the child, about 
which the mothers disputed, though he never intended this to be done, 
Ro Quintilian. 
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[Lz». ILI, 


divinitus date specimen dedit, cum apud mulieres de partu 
litigantes voces eas protulit quee voluntatem scindendi infantis 
significarent, cum animus ei longissime a tali voluntate abesset, 


et vere matri suum partum attribuere vellet. 


Quintiliani est 


ta "ii s $1 dictum: aliquando exigit communis utilitas ut etiam falsa 


nil 


defendantur. 


XVI. Quintum esse potest, ^ quoties vita innocentis, aut 
par aliquid aliter servari, et alter ab improbi facinoris perfec- 
tione aliter averti non potest: quale fuit factum Hypermnestres 


quz hoc nomine laudari solet, 


J 


?Splendide mendax, et in omne virgo 
Nobilis evum. 
XVII. 1 Latius quam que jam diximus patet quod pas- 
sim statuunt sapientes, apud hostem falso sermone uti licere. 
Sic regulee de non mentiendo exceptionem nisi adversus hostes 


nis inureret, ait Cassiodorus de Amicitia, 
[Cap. De Naturali Motu, pag. 637. 
Edit. Genev. 1650. Sed is liber non 


: est Cassiodori.) 


® Quoties vita innocentis, aut par 
aliquid aliter servari, et alter ab im- 


probi facinoris perfectione aliter averti 


non potest| Augustinus in v. Psalmum, |. 


(8 7) relatus a Gratiano in causam 
XXII. quest. rr, c, ne quis 14. [Sed ita 
ut verba paullo diversa sint. J. B.] Duo 
vero sunt genera mendaciorum in quibus 
non est mayna culpa, sed tamen non sunt 
sine culpa, cum aut jocamur, aut prozimo 
consulendo mentimur. Illud autem pri- 
mum in jocando ideo non est pernicio- 
eum, quia non fallit. Novit enim ile, 
cui dicitur, causa jocandi fuisse dictum. 
Secundum autem ideo minus est, quia 
retinet nonnullam benevolentiam. Ter- 
tullianus libro de Pudicitia inter delicta 
quotidians incursationis, quibus omnes 


sumus objecti, ponit, necessitate men- 
tiri. (Cap. 19.) | 
© Splendide mendaz] Ubi scholiastes, 
decenter. Pulchrum est enim pro jus- 
titia mentiri. Simile est illud Chryso- 
stomi de Rahabe: ὦ καλοῦ Wevdouc, ὦ 
καλοῦ δόλου, οὐ προδιδόντος τὰ θεῖα, 
ἀλλὰ φυλάττοντος τὴν ἀλήθειαν, aut, 
ut ali habent codices, τὴν εὐσέβειαν, 
6 pulchrum mendacium, 6 laudabilem 
dolum, non prodentis res divinas, sed 
custodientis veram pietatem. Augusti- 
nus de Obstetricibus ALgyptiis: 6 mage 
num humanitatis ingenium, 6 pium pro 
salute mendacium ! Laudat easdem ob. 
stetrices, et premia illis data, etiam 
seternu, credit Hieronymus ad Ezechie- 
Jem xxviil. (pag. 481) et ad Esaiam lxv. 
(pag. 249) Ambrosius ad Syagrium 
libro virr. (Epist. lxiii.) Augustinus 
ipse, ut solet, varians, ad Consentium 
contra mendacium c. 15. Tostatus ne- 


XVI. A fifth case may be when the life of an innocent person, 


or something of like value, cannot otherwise be preserved, une when 
auother person cannot otherwise be withheld from the perpetration 
of a wicked act: as in the case of Hypermnestra, nobly false. 

XVII. 1 What learned men commonly lay down, goes further 
than what we havo said ;—namely, that we ma: utter falsehoods to 
an enemy. Thus to tho rule not to lie, an exception, unless to an enemy, 
[Cap noc by Plato, Xenophon, Philo among the Jews, Chrysostom 
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addit Plato, Xenophon, Philo inter Judzos, Pinter Christianos Lib. ti de 

Chrysostomus. Quo forte non male referas quod in sacris Lo. T3 

litteris extat Jabesitarum in obsidione mendacium, et factum ΡΟ 

non dissimile Prophets 4Elisxi: et Valerii Leevini, qui Pyr- 5; sir. 

rhum ‘a so interemtum jactabat. De Chers. 
2 Ad tertiam, quartam, et quintam observationum earum De Sac c Sac. 1.1. 

quas jam posuimus, pertinet Eustratii Metropolites Niezensis PASS vi 18 

locus ad sextum Nicomachiorum : ! ὁ €v ὑ βουλευόμενος, οὐκ et Cap. 9. 

ἀνάγκης o ἀληθεύων € ea Tiv ἐστὶ γάρ ποτε TOV ὀρθῶς βου- 

λευόμενον καὶ περὶ αὐτοῦ τοῦ ψεύδους βουλεύσασθαι, 1 iv 

ἐπιτηδὲς ψεύδεται πρὸς τινα 5 ἐχθρὸν à ὄντα, wa opann 

αὐτὸν, ἣ φίλον, ἵ iv ἐκκόψῃ αὐτὸν ἀπὸ κακοῦ, καὶ τούτων τὰ 

παραδείγματα € ἐν ταῖς ἱστορίαις πολλά" qui recte consultat 

non utique et verum dicit. Fieri enim potest ut quis recte 

consultans hoc ipsum consultet quo pacto de industria men- 

tiatur, aut hosti ut eum fallat, aut amico ut eum a malo 


gat ineo peccatum. Hesitant Augus- — apert^ agendo vicerunt. [De Sacerdotio, 


tinus Lib. 1. questione super Exodum, 
(Cap. 1.) Thomas 2, 2. questione cx. 
art. 4. resp. ad 4, et ibi Cajetanus. Vide 
si vacat et morie encomio Erasmum, 
et doctissimum Masium ad Josuam ii. 
5. [Verba Currsostom: de Rahabe, 
ler-otur Orat. 11. De Penitentia, Tom. 
vi. pag. 775. Ed. Savil. Adde Basi- 
LIUM, in Principium Proverbiorum, Tom. 
1. pag. 402. Ed. Paris. 1638. J. B.) 

P Inter Christianos Chrysostomus] 
Sic loquens: el βούλειγε τῶν στρατη- 
γῶν τοὺς ἐξ αἰῶνος εὐδοκιμάσαντας 
 éferácai, τὰ πλείονα αὑτῶν τρόπαια 
τὴς ἀπάτης εὑρήσεις ὄντα κατορθώμα- 
γα, καὶ μᾶλλον τούτους ἐπαινουμένους 
ἢ τοὺς φανερῶς κρατοῦντας" si nobilis. 
simos ducum ad examen voces, pleraque 
eorum trope@a reperies fraudum esse 
opera, magisque tales laudari quam qui 


Lib. 1. cap. 5.] 

4 Elisei] Ejusdem Elisei alterum 
simile est 2 Regum viii. 10. ita ut legunt 
Masorets, id est, secundum ‘sp, quod 
sequitur latina vulgata versio. 

7 Habet hoc Auctor sine dubio e 
FRONTINO, sed qui alio modo rem re- 
fert, ut non satis ad rem faciat: VALE- 
ἈΠῸ Lzvinus (inquit) adversus Epiro- 
tarum Regem, occiso. quodam gregali, 
tenens gladium cruentum, erercitui utri- 
que persuasit, Pyrrhum interemtum. 
Strateg. Lib. 11. c. 4. num. 9. Vide Prv- 
TARCHUM, Vit. Pyrrh. pag. 393 Ez, r. 
Aptius fuisset exemplum num. 10. sequ. 
ubi Jugurtha falso Marium a se inter- 
emtum jactat: de quo vide SALLUS- 
T1UM, Bell. Jug. cap. 107. Ed. Wase. 
J. B. 


among the Christians. - 


And to this case you may refer the promiso 


of the men of Jabesh (1 Sam. xi. 10), that they would come out on 
the morrow; and the act of Elisha when he misled his pursuers 
(2 Kings vi. 19); and the saying of Valerius Laevinus who boasted 
that he had killed Pyrrhus. 

. 2 To the third, fourth and fifth of the preceding remarks belongs 
& passage of Eustratius on Aristotle’s Ethics. And Quintilian says, 
that alie to prevent a murder, or the destruction of one's country, 
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(Las. III. 
Et 


liberet: quarum rerum exemplis plene sunt historic. 


Ins. Orat. Quintilianus, si ab homine occidendo grassator avertendus sit, 
aut hostis pro salute patrie fallendus, quod alias in servis 
reprehendendum sit, fore ait in ipso sapiente laudandum. 

3 Non placent hee schol: actorum paulo ante szeculorum, 

Thom. $2, ut qui unum ex veteribus " Augustinum ferme in omnibus se- 


cir ine quendum sibi delegerit. Sed eadem schola tam ab omni usu 
perti t p abhorrentes admittit interpretationes tacitas, ut, dubitari possit 
ΠΕ an non satius sit adversus quosdam falsiloquium admittere in 
Te iv. $1; lis quos diximus casibus, aut eorum aliquibus, (nihil enim 
Leia definiendum hic sumo) quam ista a falsiloquio tam indiscrete 
49. ^ eximere: ut cum dicunt, nescio, intelligi posse nescio ut dicam; 
non habéo, intelligi posse ut tibi dem; et id genus alia que 
sensus communis repudiat, et que si admittantur, jam nihil © 
óbstabit quominus qui quid affirmat id ipsum negare, qui 

negat affirmare dicatur. 
4 Verissimum quippe est nullam omnino esse vocem "qum 
non ambiguum recipiat, cum omnes preter significatum quem 


* Augustinum] Contra cujus poste- 
riorem in hac re sententiam scripsit Ru- 
pertus Abbas. 

5 Que non ambiguum recipiat] Id 


Chrysippus defendit apud Gellium libro. 


xr.c. 12. Et Seneca de Beneficiis se- 
cundo, capite 34. Ingens est copia re- 


appellationibus nolamus, eed alienis ^^ m- 


᾿ς * Alterum habeant secunde] Augus- 
tinus de Magistro : nullum nos sigawm 
comperisse quod non inter cetera que 
significat, se quoque significet. (Cap. 7.) 


[num. 20.] 
rum sine nomine, quas nom propriis | 


though at other times a thing blameable in a slave, is then commend- 
able in a free man. 

8 These doctrines are not approved of by the school of Theo- 
-logians of more recent times, who have followed Augustine almost 
exclusively in all points. But this same school allows of tacit inter- 
pretations, which are so repugnant to common usage, that we may 
doubt whether it would not be better to admit false speaking towards 
some parties, in the cases of which we have spoken, or some of them, 

| (for I do not here pretend to give accurate rules), rather than thus 

make such indiscriminate exceptions as to what is false _ Speaking: 
thus when they say, J do not know, they hold that it may mean, I do 
not know that I shall tell you; when they say, J have not, they hold 
that it may mean, I have not to give to you; and others of this 
kind, which the common sense of mankind repudiates; and which, if 
they aro admitted, there is no reason why he who affirms may not be 
held to deny, and he who denies to affirm. 

4 For it is undoubtedly true, that there is no word which does 
not admit of an ambiguous sense, since all words have, besides 


LLL we 
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vocant prime notionis, ‘alterum habeant sccunde, eumque 
varium "secundum varias artes, tum vero alios quoque ex 
translatione ac similibus figuris. Neque magis eorum com- 
mentum probo, qui, quasi vocem non rem exhorrescerent, 
joca vocant ea que vultu ac pronuntiatione maxime seria pro- 
feruntur. | 

XVIII. Sciendum vero qus de falsiloquio diximus ad 
asserentem sermonem, ct quidem talem qui -nulli nisi publico 
hosti noceat, *non ad promittentem referenda. Nam ex pro- 
missione, ut jam modo dicere cepimus, jus speciale ac novum 
confertur ei cui fit promissio: idque inter hostes etiam locum 
habere, sine ulla hostilitatis jam existentis exceptione, neque 
tantum in promissis expressis, sed et in tacitis, ut in colloquii 
postulatione ostendemus, cum ad eam partem, qua de fide in 
bello servanda est, ventum erit. 

XIX. Illud quoque ex superiori, qua de jurejurando 
fuit, dissertatione repetendum est, sive id assertivum sit, sive 
promissivum, vim habere excludendi omnes exceptiones, qus 


" Secundum varias artes] Vide que 
supra notata ad paragraphum decimum. 

x Non ad promittentem] Distinguit 
hsc et Agesilaus et cum eo Plutarchus: 
TO μὲν σπεισάώμενον ἀδικεῖν, Toy Θεῶν 
ἐστι καταφρονεῖν" ἐν δὲ τῷ παραλογί- 
ζεσθαι τοὺς πολεμίους, οὗ μόνον τὸ 


δίκαιον, ἀλλὰ καὶ δόξα πολλὴ, καὶ τὸ 
μεθ᾽ ἡδονῆς κερδαίνειν ἔνεστι" federa 
violare, Deos est contemnere. Extra ea 
verbis hostem decipere, non justum modo 
est, sed et gloriam habet, et cum luecro 
voluptatem. [Vit. Agesil. pag. 600 p. 
Tom. 1. Ed. Wechel.] 


their primary meaning, or signification of first notion, another mean- 
ing, the signification of second notion, and that, various according to 
the various technical applications, and other meanings from metaphor 
or other figures. Nor do I more approve the device of those who, 
as if they were afraid of tbe word only and not the thing, call those 
expressions jokes, which aro uttered with the most serious counte- 
nance and manner of delivery. 

XVIII. But it is to be observed that what wo have said of false 
speaking in assertory discourses, applied so that it can damage none 
except a public enemy, is not to be referred to promissory decla- 
rations. For from a promise, as we have partly said, a new and 
special right is conferred on bim to whom the promise is made; 
and this holds even between cnemies, without any exception as to 
hostility existing at the moment; and not only in express promises, 
. but. also in tacit ones, as we shall shew in speaking of parley, 
when we come to that part which concerns the keeping of faith in 
war. 

XIX. Further, wo must again apply what wo have said in our. 


3—2 


Lit. i. init. 


Lie. vii. & 
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ex persona ejus quicum acimus peti posseat, quia non cum 
bomine tantum, sed et cum Deo res est, cui per jusjurandum 
obligamur, etiamsi homini jus nullum nasci posst. Ibidem et 
illad diximus, non sicut in aho sermone, ita in jurato, ut a 
mendacio excusemur, admitti interpretationes verborum quas- 
vis non plane inusitatas: scd omnino veritatem requiri eo in 
sensu quem homo exaudiens intelligere fide optima existima- 
tur: ut plane detestanda sit illorum impietas, qui ut pueros 
talis, ita viros jurejurando fallendos asserere non dubitabant. 

XX. 1 Scimus etiam fraudium, quas concessas naturali- 
ter diximus, genera quxdam a populis aut hominibus nonnullis 
repudiata : sed id non accidit ob injustitiz: opinionem, sed ob 
eximiam quandam animi celsitudinem, interdum et virium 
fiduciam. Exstat apud ;Elianum dictum Pythagorez, duabus 
rebus hominem ad Deum proxime accedere, vera *semper lo- 
quendo, et benefaciendo alis: et apud Jamblichum veracitas 
dux dicitur ad omnia divina humanaque bona. Aristoteli o 
verum et libere loqui amat. Plutarcho τὸ ψεύδεσθαι δουλο- ᾿ 
apexes, Y servile mentiri. Arrianus de Ptolemso: xai αὐτῷ 
βασιλεῖ ὄντι ata yporepoy ἢ τῷ ἄλλῳ ψεύσασθαι yw" et ipsi, 
utpote regi, turpius mentiri quam alii cuivis. Apud eun- 
dem Alexander: ov χρῆναι τὸν βασιλέα ἄλλο τι ἥ ἀληθεύειν 


5 Vox illa, semper, apud Ziianum 838 s.) παρ᾽ ὃ καὶ τοὺς διχόνους καὶ 


non legitur. J. B. δολεροὺς ἅπασιν ὀνομάζειν ἔθος ave- 


7 Servile mentiri] Philo libro: om- ἙὨΠλευθέρους τε καὶ δουλοπρεπεῖς" unde 
mem virum probum esse liberum: (pag. ef eos qui duplices sunt atque fallaces, 


former discussion concerning oaths, whether assertory or promissory ; 
that they have force to exclude all exceptions which may be taken 
on &ccount of the person with whom we are dealing: since in these, 
we have to do, not with men only, but with God also, and are bound 
by our oath to him, although there should no right accrue to any 
man. And we have there said also, that in an oath, it is not as in 
other discourse, that to excuse us from the guilt of a lie, unusual 
interpretations of words may bo admitted; but that by all means 
truth is required in that sense which the hearer is in good faith con- 
ceived to understand: so that wo must detest the impiety of those 
who say that men are to be deceived with oaths as boys with toys. 
XX. 1 Weknow that somo of the kinds of fraud which -we 
ἱ x iated-by-some 
people, or some individuals, But that docs not proceed from an 
opinion that such frauds_are iniquitous, but from a certain eminent 
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πρὸς τοὺς ὑπηκόους" non debere regem apud subditos aliud 
quam verum eloqui. Mamertinus de Juliano: mira est in Pew. Jul 
principe nostro mentis lingueque concordia. Non modo 
humilis et parvi animi, sed et servile vitium scit esse men- 
dacium : et vere cum mendaces homines aut inopia aut timor 
faciat, magnitudinem fortune sue imperator qui mentitur 
ignorat. Laudatur Plutarcho Aristidis φύσις ἱδρυμένη ev Pag. 3190. 
ἤθει βεβαίῳ xai πρὸς τὸ δίκαιον ἀτενὴς, ψεῦδος δ᾽ οὐδ᾽ ἐν 
. παιδιᾶς τινι τρόπῳ προσιεμένη᾽ ingenium morum constantia 
preditum, et justi tenax, mendacii etiam in joco fugiens. 
De Epaminonda Probus: adeo veritatis diligens, ut ne joco Corn. Nep. 
quidem mentiretur. 
2 Quod profecto Christianis eo magis observandum est, 
?quia ipsis non simplicitas tantum imperata est Matth. x. 16, 
sed et vaniloquentia interdicta Matth. xii. 36, et is in exemplum 
propositus, in cujus ore dolus inventus non est. Lactantius : 1 Pe. ἢ. 22. 
Itaque viator ille verus ac justus non dicet illud Lu- mt. Dis. v. 
cilianum : | | 
Homini amico ac familiari non est mentiri meum. 
Sed etiam inimico atque ignoto existimabit non esse mentiri 
suum: nec aliquando committet, ut lingua interpres animt 
a sensu et cogitatione discordet. Talis est in Philoctete 
Sc_hoclis Neoptolemus ὑπερβάλλων ἁπλότητι καὶ εὐγενείᾳ, 
eos illiberales servilisque animi vocare 9 Nihil heic poscit Religio Chris. 
solent. [Locus Plutarchi exstat in Lib. — tiana ultra id, quod Lege Naturse san- 


De Educ. Liber. pag. 11 c. Edit. We- — citur. Diximus plura in Notis nostris 
chel. Tom. 11. J. B.) Gallicis. J. 8. 


loftiness of mind, and sometimes from a confidence in the strength 
of the speaker. In Elian we have a saying of Pythagoras, that 
men approdch to the gods principally by t-o things; by always 
speaking the truth, and by doing good to others; and in Jamblichus 
veracity is called the leader to all divine and human good things. 
So Aristotle says that the magnanimous man loves to speak truly and 
Jreely ; Plutarch, that to lie is slavish. So Arrian of Ptolemy and of 
Alexander; Mamertinus of Julian; so Plutarch of Aristides, and Pro- 
bus of Epaminondas, that they would not lie even in jest. 

2 And this is still more to be observed by Christians, to whom 
not only simplicity is commanded, Matt. x. 16, but also vain speak. 
ing interdicted, Matt. xii. 36; and he proposed as an example, in 
whose mouth was found no guile. So Lactantius says that we 
must not be content with telling truth to our friends, but also M 

l strangers and enemies, So Neoptolemus is described in Sophocles, 


Orat. lil. 
553 c. P 
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generosa simplicitate excellens, ut recte notavit Dion Pruse- 
ensis, qui Ulyssi ad dolos hortanti sic respondet. .(Philoctet. 
vers. 85, et seqq.): 


Ego audiens quse doleo, Laérta sate, 

Implere factis oderim multo magis: 

Nam si nec ego sum natus ut fallacias 

Secter *nec olim genitor, ut perhibent, meus: 
At sum paratus vi mera, non fraudibus 
Pertrahere raptum. 


Euripides Rheso (vers. 510, 511): 
Generosus animus hostibus furtim necem 
Inferre nescit. 

3 Sic Alexander furari negabat se velle victoriam. Et 
Achsos abhorruisse ab omni in hostes fraude narrat Polybius, 
ideo quod eam demum firmam censerent victoriam, quse, ut 
Claudiani verbis sensum ejus exprimam, - 

Confessos animo quoque subjugat hostes. —— 
Tales Romani ferme ad usque belli Punici secundi finem. 
AElianus : ἴσασι Ῥωμαῖοι ἀγαθοὶ elvat, καὶ ov μὲν διὰ τέχνης 
καὶ ἐπιβουλῆς καταγωνίσασθαι τοὺς ἐχθρούς Romanis pro- 


|o pria est virtus, non per astus et vafritien quesita victoria. 


3 Nec olim genitor, ut prohibent, Troas et letam Priami choreis 
meus] Achilles: de quo Horatius Car- Falleret aulam : 
Sed palam captis gravis. 


minum Lib. iv. ode vi, (vers. 13, et 


segq.) : Et que sequuntur : ubi Scholiastes dicit 
Ille non inclusus equo Minerve Achillem nihil fraude, sed semper palam 
virtutis fiducia dimicasee. Nota illud 


Sacra mentito, male feriatos 


excellent in simplicity and noblemindedness ; as Dio Prusseensis notes. 
See his answer to Ulysses in tho Philoctetes, and Euripides in the 
Rhesus, | 

8 So Alexander said that he would not steal a victory. And 
Polybius relates that the Achzeans abhorred all fraud towards ene- 
mies; thinking victory then only firm when, as Claudian says, it sub- 
jugates the minds of the enemy. Such were the Romans till the 
end of the second Punic war. It is their virtue, Elian says, not 
to seek victory by art and cunning. And accordingly when Per- 
seus was deceived with the hope of peace, the older senators said 
that they did not recognize the arts of Rome; that their ancestors 
had never in war boasted of cunning instead of courage; not of 
the tricks of the Carthaginians, not of tho subtlety of the Greeks, 
among whom it was more glorious to deceive an enemy than to over- 
come him by force. And then they added that sometimes, for the 
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Unde cum Perseus Macedonum rex deceptus esset spe pacis, (ur. xi 
negabant veteres senatorum se agnoscere Romanas artes: ma- a 
jores nunquam ut astu magis quam virtute gloriarentur bella 
gessisse: non versutiis Punicis, non calliditate Greca, apud 
quos fallere hostem quam vi superare gloriosius foret. Tum 
illud addebant: interdum in praesens tempus plus profici 
dolo quam virtute, sed ejus demum animum in perpetuum 
vinci, cui confessio expressa esset, se neque arte, neque 
casu, sed collatis cominus viribus justo ac pio bello esse 
superatum. Etiam serius apud Tacitum legimus: mon am i.e. 
fraude, neque occulte, sed palam et armatum populum Ro- 
manum hostes suos ulcisci. Tales etiam Tibareni, qui przelii sot. aa i. 
. .' Mpoll. Rod. 
quoque locum et tempus condicebant. Quod et de Grecis v. wiz. 
sui temporis apud Herodotum ! prodit Mardonius. | 
XXI. Ad modum agendi et illud pertinet, quod *quic- 
quid alicui facere non licet, ad id eum impellere aut sollicitare 
non liceat. Pro exemplo sint hec: regem suum occidere sub- 
dito non licet, nec oppida sine consilio publico dedere, nec 
spoliare cives. Ad hxc ergo subditum, qui talis maneat, per- 
movere non licet. Semper enim qui alteri peccandi causam 
dat, peccat et ipse. Nec est quod regerat quisquam, ipsi qui 


vir^'tis fiducia, quod optime convenit runt. J. B. 

cum iis que nos hujus paragraphi initio 4 Quidquid alicui facere non licet, ad 

in textu diximus. id ewm impellere aut sollicitare non 
! Locus est Lib. vit, cap. 9. Sed liceat] Ita docet et Maimonides in 

ubi id reperit Auctor noster,quod verba "21Π m2355 cap. 5. $ 10. 

Greca, recte expensa, non pre se fe- 


present moment, success might be obtained by deceit more than by 
valour; but that his mind only was thoroughly conquered, who was 
compelled to confess that he was subdued, no* by art or by chance, 
but in a close trial of strength in a just and pious war. So even 
later in Tacitus. Such too were the Tibarenians, who announced be- 
forehand the time and place of battle. And Mardonius in Herodotus 
says that the Grecks of his timo did the same. 

XXI. ΑΒ to what concerns the mode of acting, this is to be 
noted; that what it is not lawful for another to do, it is not law- 
ful for us to impel or solicit him to do. We may take such ex- 
amples as these: it is not lawful for a subject to kill his king, nor 
to give up towns without public authority, nor to despoil his fellow- 
citizens. Therefore it is not lawful to move a citizen, continuing in 
that character, to do such things. For in all cases, he who gives 
another cause to sin, does himself sin. Nor is it enough to reply 
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talem hominem ad facinus impellit, actum talem, puta hostis 
interfectionem, esse licitum. — Licet enim id ei facere, sed non 
eo modo. Bene Augustinus: nihil interest utrum ipse scelus 
admittas, an alium propter te admittere velis. 

XXII. Aliud est si quis opera sponte nec suo impulsu 
peccantis ad rem sibi licitam utatur: quod iniquum non esse 
PDei ipsius exemplo alibi probavimus.  T'ransfugam jure 
belli recipimus, inquit Celsus, id est, *contra jus belli non 
est, ut eum admittamus, qui deserta hostium parte nostram 
eligit. 


» Dei ipsius exemplo] Libro tr. cap. — ZEtolis, Antiocho. Polybius in Er- 


xxvi. $ 5. 

€ Contra jus belli non est, ut eum ad- 
mittamus qui deserta hostium parte nos- 
tram eligit] Neque reddendi tales, nisi 
pace convenerit: ut pace cum Philippo, 


cerplis Legationum 1x. xxvii. xxxv. 
Menander protector idem nos docet. 
(Pag. 118. Edit. Haesch. in conditio- 
nibus Foderis inter Justinianum et 
Chosroén. J.B.) - 


that to him who impels such a man to such a deed, say to kill 
an enemy, the deed is lawful. It is lawful, but not in that manner. 
Augustine says well, Zé makes no digerence whether you yourself com- 
mit a wickedness, or make another man commit it for you. . 

XXII. The case is different, if any one use the help of a person 
who does wrong of his own accord, and not at his impulse; which 
we have proved elsewhere, by the example of God himself, not to 
be unjust. We receive a deserter by the laws of war, says Celsus; 
that is, it is not against the laws of war to receive him who leaves 
the enemy and comes over to us. 


CAPUT II. 
QUOMODO JURE GENTIUM BONA SUBDITORUM PRO 


DEBITO IMPERANTIUM OBLIGENTUR: UBI DE 


REPRESSALIIS. 
I. Naturaliter ez facto alieno V. Locum habere hoc post jus 
neminem teneri nisi here- denegatum : et quando id 
dem. Jactum censere debeat : ubi 
II. Jure tamen gentium intro- ostenditur rem judicatam 
ductum ut pro debito im- proprie jus non dare aut 
perantis teneantur res et adimere. 
actus subditorum. VI. Vitam non obligari. 
Ill. . Exemplum in prehensione VII. Distinctio ejus quod in hac 
hominum : materia est juris civilis et 
IV. Et rerum. gentium. 


I 1 V ENIANUS ad ea que ex jure descendunt gentium. 
Ea partim ad quodvis bellum spectant, partim ad 
certam belli speciem. A generalibus auspicemur. Mero na- 
ture jure ex facto alieno nemo tenetur, nisi qui bonorum 
successor est: *ut enim cum oneribus bona transirent simul 
cum dominiis rerum introductum est. Imperator Zeno sequi- x ux. c. «t 
tati naturali contrarium dicit ut pro alienis debitis alii moles- melt er vit 
tcutur. Hine tituli in jure Romano, ne uxor pro marito, ne Toe. ut. c. 
maritus pro uxore, ne filius pro patre, ne pater vel mater pro me mar. ei ne ] 
filio conveniantur. fepe» 


& Ut enim cum oneribus bona transi- 
rent simul cum dominiis rerum introduc- 
. twm est] Vide supra Lib. 11. c. 21. § 19. 


Adde c. in literis 5. de raptoribus c. tua 
9. de usuris. 


CnuaPTER IL. How by the Law of Nations the goods of Subjects are 
liable for the debt of the Rulers; and herein, of Reprisals. 


I. 1 Let us come to the results which in war flow from the 
Law of Nations. These belong partly to any war, partly, to certain’ 
kinds of war. We begin with the gencral case. ἱ 

_ By the mere Law of Nature, no one is bound by the act of another, 
except he who is the successor to his property: for the rule that 
property passes with its burthens, was introduced when property ... 
was introduced. The emperor Zeno says that it is contrary to 
natural equity that one person should be molested for the debts of 
another. Hence the Roman Law provides that the wife is not re- 
sponsible for the husband, the husband for the wife, the son for the 
father, the father or mother for the son. 
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.2 Nec quod universitas debet, singuli debent, ut diserte 

L.7. 81. D. loquitur Ulpianus: nimirum si universitas bona habeat: alio- 

dom i. ne qui enim tenentur non ut singuli, sed qua pars sunt univer- 

Lib vide, sorum. Seneca: si quis patrie mee pecuniam credat, non 

dicam me illius debitorem, nec hoc es alienum profitebor : 

Pad, exsolvendum tamen hoc portionem meam dabo. Supra 

Cap. 1. ὃ. dixerat: unus e populo non tanquam pro me solvam, sed 

tanquam pro patria conferam. Et: singuli debebunt non 

tanquam proprium, sed tanquam publici partem. Hine 

D. Lun, C. speciatim jure Romano constitutum, ut nullus ex vicanis pro 

eit. xi, xy alienis vicanorum debitis teneatur; et alibi nulla possessio al- 

erc etexacL terius pro alienis debitis etiam publicis conveniri precipitur : 

No22e ‘et in novella Justiniani vetantur ἐνεχυριασμοὶ, id est, ^pigno- 

ratones pro aliis, addita causa, quod rationem non habeat, 

alium quidem esse debitorem, alium vero exigi; ubi et hujus- 

modi exactiones odiosz vocantur. Et rex Theodoricus apud 

Lir rer Cassiodorum fodam vocat licentiam alterum pro altero pig- 
noraudi, 

II. 1 Hee quanquam vera sunt, tamen jure gentium 

voluntario induci potuit, et inductum apparet, !ut pro eo quod 


b Ad ezsolvendum lamen hoc portio- — riis in sexto: pignorationes quas vulga- 
nem meam dabo] Vide leges Siculas fine — ris elocutio repressalias nominat, Rec- 
libri 1. (Tit. 100.) tius scribas, ut libri quidam, reprensa- 

€ Pignorationes] C. unico de inju- lias. Id enim voci Saxonicse Wither- 


2 Nor do individuals owe what the general body owes, as Ul- 
pian plainly says: that is, if the general body have property; for 
otherwise, they are bound, not as individuals, but as parts of the 
general body. Seneca says, Jf any one lends money to my country, 
the debt is not mine: but I will give my share towards the payment. 
He had before said, individuals will owe, not as a part of their 
own debt, but a part of the public. Hence it was specially pro- 
vided by the Roman Law that the members of a village should 
not be responsible for the debts of others of the same village; and 

. elsewhere, no possession can be made responsible for other persons’ 
debts, not even public debts. And in a law of Justinian, securities 
for others are forbidden; it being stated as the reason, that the 
debtor is one person, and the person distrained, another, which is 
stated to be unreasonable and odious. And so king Theodoric calls 
this liberty of suretyship disgraceful. 

II. 1 But though this is so, a rule may be introduced by the 

instituted Law of Nations, and it appears, has been introduced, that 
; for a debt due from any civil society or its head, either on his own 
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debet przestare civilis aliqua societas, aut cjus caput, sive per 

se primo, sive quod alieno debito jus non reddendo se quoque 
obstrinxerit, pro eo teneantur et oblicata sint bona omnia 
corporalia et incorporalia eorum qui tali societati aut capiti 
subsunt. Expressit autem hoc quzdam necessitas, quod alioqui 

magna daretur injuriis faciendis licentia, cum bona imperan- 

tium sspe non tam facile possint in manus venire, quam pri- 
vatorum qui plures sunt. Est igitur hoc inter jura illa que 
Justinianus ait usu exigente, et humanis necessitatibus a gen- Ims. de Jur. 
tibus humanis constituta. 

2 Non autem hoc nature repugnat, ut non more et tacito Thom. 5, 5. 
consensu induci potuerit, cum et fidejussores sine ulla causa ex liolin: αἱ "die 
solo consensu obligentur. Et spes erat facilius membra ejus- n di. 
dem societatis a se mutuo jus conscqui posse, et indemnitati X Near. e. 47, 
suze consulere, quam externos, quorum multis in locis exigua ™ 
habetur ratio: deinde, commodum ex hac obligatione com- 
mune erat omnibus populis, ita ut qui nunc eo gravaretur, 
alio tempore indidem sublevari posset. 

3 Receptum autem hunc morem, non tantum apparet 
“ex bellis plenis que populi populis inferunt: in his enim quid 


namii ad amussim respondet, sed usus sed ex ipsa constitutione Societatis Ci- 

alterum recepit. vilis, ut ostendimus in Notis nostris 
' Hoc non oritur ex jure illo Gen- — Gallicis. J. B. 

tium voluntario, quod gratis statuitur, 4 Ex bellis plenis] Distinguit bella 


account or as bound for another, all the goods, corporeal and incorpo- | [OS 
real, of the members of the society, are bound and liable. And this ' 

. Tule has been established by a certain necessity, in that otherwise} 
there would be great licence for the commission of injury, since the] | 
goods of the rulers often cannot so casily be got at, as those of pri-! : 
vate persons, who are more numcrous. Ánd herefore this is one of E 
the rights which, Justinian says, were instituted by nations on the 
exigency of usage and to mect human necessities. 

2 And this is not in any way so repugnant to nature that it may o 
not be introduced by usage and tacit consent, since sureties become . [ ^ 9 
bound for debts without any cause, by consent alone. And it was | 


be hoped that the members of the same society would be ablo to ex-| st 
act rights from one another, and to consult their own indemnity more 
easily than strangers, who in many cases aro little attended to: and 
moreover there was by such an obligation an advantage to be gained 
by all peoples, so that they upon whom in one case it presses heavily, 
in another would find their relief in it. 

3 That this usage is received, appears not only from the wars od 
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Liv.i.3% observetur, ostendunt denuntiationum formule: populis pris- 
᾿ corum Latinorum, hominibusque priscis Latinis bellum in- 
Lib. xxx1.6 dico facioque: et in rogatione: vellent, juberent, Philippo 
regi Macedonibusque qui sub regno ejus essent bellum indici : 
τς GdLxv.4 et in decreto ipso: populus Romanus cum populo Hermun- 
dulo hominibusque Hermundulis bellum jussit, quod ex 
Liv. xxxvit, Cincio est in re militari: et alibi: hostis sit ille quique intra 
i. et alibi 

prosidia ejus sunt: verum etiam ubi ad eam belli plenitudi- 
nem nondum ventum est, sed tamen violenta quadam juris 
executione, id est, bello imperfecto, opus est, idem videmus 
usurpari. Pharnab: :0 regis Persarum subdito dicebat olim 
pot κε « Agesilaus : ἡμεῖς, ὦ Φαρνάβαζε, καὶ Φίλοι ὄντες πρότερον 
Greiv af 18. βασιλέως, ἐχρώμεθα τοῖς ἐκείνου πράγμασι φιλικώς. καὶ 
νῦν πολέμιοι “γεγονότες, πολεμικών' ἕν οὖν καί σε τῶν βα- | 
σιλέως κτημάτων ὁρῶντες εἶναι βουλόμενον, εἰκότως διὰ σοῦ 
βλάπτομεν ἐκεῖνον Nos Pharnabaze et cum amici regis 
essemus amice nos erga ea que ipsius erant gerebamus: et 
nunc, cum hostes simus facti, hostiliter nos gerimus. Quare 
cum et tu esse velis inter ea que regis sunt, jure per 'e 

illum. ledimus. 
III. 1 Ejus quam dico executionis species erat quam 


ab his pignorationibus vir prudens Ni- phus xvi. Antique Historie, ubi hzc 
colans Damascenus, ubi ostendit Herodi, ^ verba: τὸ δάνειον εἰπωῶν τῶν TevTaxo- 
cui non licebat bellum inferre Arabi,li. σίων ταλάντων, xal τὴν συγγραφὴν ἐν 
cuisse ῥύσια λαμβάνειν, pro sibiex con- — 3 καὶ τοῦτο ἦν προσγεγραμμένον, ἐξεῖ- 
tractu debitis uti pignoratione. Jose- ναι τῆς προθεσμίας παρελθούσης ῥύσια 


(= large scale which one people carries on against another: for in these 
the rule that is followed appears in the formule by which war is dc- 
clared; as in Livy, J declare war against the people of the Latins and 
against the Latian men: and in the proposal, Whether they wished that 
war should be declared against Philip of Macedon and those who are 
under his rule: and in the decree itself, Zhe Roman people order that 
war should be with the Hermundulan people, and with the Hermundulan 
men: in Cincius on military affairs, and elsewhere, Let him be an enemy 
and those who are under his protection: but also, when war on this full 
scale has not yet taken place, but where some violent exaction of rights, 
that is, an imperfect war, has been found necessary, we see the same 
usage prevail. Agesilaus said to Pharnabazus, When we were friends to 
the king we behaved in a friendly manner to his people: and now that we 
are enemies, we shall behave hostilely to the same: and therefore as you 

choose to belong to the king, we shall attack him through you. 
ΠΙ. 1 A kind of the exaction of rights of which we speak was 
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Athenienses vocabant ἀνδροληψίαν, de qua sic habebat lex 
Attica : ἐάν τις βιαίῳ θανάτῳ ἀποθάνῃ, ὑπὲρ τούτου τοῖς Apud Dem. — 
προσήκουσιν εἶναι τὰς ἀνδροληψίαι, € ἕως ἂν ἡ δίκας τοῦ arisen p. 
φόνον ὑπόσχωσιν, 1 TOUS ἀποκτείναντας ἐκδῶσι. τὴν δὲ νι δὲ, «ὦ 
ἀνδροληψίαν εἶναι μέχρι τριῶν, πλέον δὲ μή" id est, δὲ quts 
morte per vim tllata obierit, pro eo proximis ac necessarits 
jus esto homines prehendendi, donec aut pena sumatur de 
cede aut homicide dedantur: liceat autem tres tantum 
homines prehendere, non ultra. Hic videmus pro debito civi- 
tatis, que obligatur subditos suos qui aliis nocuerunt plectere, 
obligari jus quoddam incorporale subditorum, ipsam scilicet 
libertatem morandi ubi velint, et agendi quod velint, ita ut in 
servitute interim sint, donec civitas id faciat quod facere tene- 
tur, id est, puniat sontem. — Quanquam enim JEgyptii, ut ex 
Diodoro Siculo discimus, disputabant corpus sive libertatem mi. 79. 
pro debito obligari non debere, nihil tamen in eo est naturse 
repugnans, et mos non Grecorum tantum, sed et aliarum 
gentium in contrarium valuit. 

2 Aristocrates Demostheni cosevus decretum rogaverat, si 
quis Charidemum occidisset, eum abripere undecunque liceret, 
et si quis obsisteret, is hostium esset numero. Hic multa re- 


? uBdvew ἐξ ἁπάσης τῆς χώρας, Tiv 
μὲν στρατιᾶν οὗ στρατιὰν ἔλεγεν, ἀλλ᾽ 
ἐπὶ δικαίων τῶν ἰδίων ἀπαίτησιν" cum 
narrasset quingenta Herodi talenta de- 
bita, cautionemque de tis expositam id 


posse ipsum ez omni Arabum terra pig- 
nora capere, hanc expeditionem non ez- 
peditioncm esse dicebat, sed justam deo | 
biti exactionem. (Cap. x. § 8. division. 
Judson.) 


. continere ubi dies prestituta transiisset, 


what the Athenians called androlepsy, or man-taking; and the Attic 
law was, that if any one was violently killed, his neighbours and relatives 
had the right of taking men till either the mur rer was punished, or the 
murderers given up; bi men only may be taken, and not more. 
Here we see that for a debt of the city which is under an obligation 
to punish those of its subjects who bave injured others, a certain in- 
corporeal right of the subjects is held bound, namely, their personal 
liberty; so that they are enslaved till the city punishes the guilty. 
The Egyptians, as wo learn from Diodorus, held that a man's body or 
liberty were not to be bound for a debt: but yet there is nothing in 
such a usage repugnant to nature: and the contrary practice has pre- 
vailed not only among the Grecks, but also other nations. | 
2 Aristocrates, a contemporary of Demosthenes, had proposed a 
decree that if any one slew Charidemus, he might be taken wherever 
he was, and if any one resisted he should bo held as an enemy. In 
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prehendit Demosthenes: primum quod non distinxerit Aristo- 
crates inter czdem justam et injustam, cum et justa aliqua 
esse possit: deinde quod non exigit, ut prius postuletur judi- 
cium: preeterea quod non eos, apud quos facta sit czedes, sed 
eos qui homicidam recipiunt teneri velit. Verba Demosthenis 
sunt: o μὲν νόμος, ἂν μήτε δίκας ὑπόσχωσι παρ᾽ οἷς ἂν τὸ 
πάθος γένηται, μήτε τοὺς δεδρακότας ἐκ ἐκδίδωσι, κελεύει κατὰ 
τούτων εἶναι τὸ ἀνδρολήψιον | κατὰ [μέχρι ed. Bekk.] τριῶν. 
ὁ δὲ τούτους μὲν ἄθῳους παρῆκε, καὶ οὐδὲ λόγον πεποίηται 
περὶ αὐτῶν οὐδένα, τοὺς δὲ τὸν ἤδη “πεφευγότα, φήσω ydp 
οὕτω, κατὰ TOV κοινὸν ἀνθρώπων νόμον, ὃς κεῖται τὸν φευ- 
Ὑοντα δέχεσθαι, [vous] ὑποδεξαμένους ἐκσπόνδους εἶναι “γρά- 
et, ἐὰν μὴ τὸν ἱκέτην (male editur ^ ote THY) ἔκδοτον διδῶσιν' 
Lex, st apud quos cedes evenit neque jus reddant, neque sontes 
dedant, adversus eos dat trium hominum prehensionem. At 
hic hos quidem relinquit intactos, ac ne mentionem quidem 
eorum facit. At eos qui jam fuga elapsum, ita enim rem 
ponam, susceperunt secundum jus omnium hominum quod 
fugientes vult posse suscipi, hos vult esse hostium loco ni 
eupplicem dedant. Quarta reprehensio est quod Aristocrates 
rem statim ad plenum bellum deducit, cum lex prehensione 
contenta sit. 
3 Ex his primum illud et secundum et quartum ratione 
non caret. At tertium illud, nisi ad solum eventum cedis 
casu aut ob sui tutelam facte restringatur, non est ut non 


8 [ta diserte habet ultima Editio utor. Sed nonnulla alia Auctor heic 
HikRoNxur Wo tri, Basil. 1572. qua — emendat tacite, idque non sine caussa, 


this, Demosthenes finds much to reprehend ; first, that Aristocrates had 
not distinguished between killing justly and unjustly, though it might 
happen that he was killed justly: and next, that he does not require 
that first a trial should be demanded: and thirdly, that he requires 
those to be bound who have received the homicide, and not those 
among whom the act was committed. And he then refers to the 
androlepsy just mentioned, saying that The law made them responsible 
among whom the homicide took place; but that Andronicus left these un- 
touched, and punished those who received the homicide; though the usage of 
all nations was to protect refugees. The fourth objection is, that Aris- 
tocrates makes the matter forthwith a case of public war, the law 
being content with the man-taking. 

ἃ Of these, the first, second, and fourth arguments are not without 
weight. But as to the third, except it be unrestricted to the case of 
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oratorie magis et argumenti causa, quam ex vero et jure sit 
dictum. Nam jus gentium ut supplices suscipiantur et defen- 
dantur, ut supra diximus, ad eos tantum, quibus fortuna, non Lit i, καὶ, 
crimen obstat, pertinet. 

4 Ceteroqui par jus est eorum apud quos crimen ‘est fac- 
tum, et eorum qui sontem punire aut dedere recusant. Atque 
adeo aut illa ipsa lex, qua utitur Demosthenes, interpretatio- 
nem eam quam dico ex usu recepit, aut adversus cavillationes 
tales expressius postea est posita: horum enim alterum quin 
sit, non negabit, qui attenderit ad illud Julii Pollucis: avdpo- 1 Lib, vil. 6 
λήψιον de δὲ ὅταν τις τοὺς ἀνδροφόνους καταφυγόντας és! 
τινας ἀπαιτῶν μὴ λαμβανῃ, ἔξεστιν € ἐκ τῶν οὐκ ἐκδιδόντων 
ἄχρι τῶν τριῶν ἀπαγαγεῖν" hominum prehensio est, quoties 
quis homicidas qut ad aliquos confugerunt non recipet cum 
id postulaverit. Nam jus est tres homines prehendendi ad- 
versus 608 qui. dedere recusant. Nec aliter Harpocration : : ree 
ἀνδροληψία, τὸ ἁρπάζειν ἄνδρας € ἐκ τινὸς πόλεως. ἐνεχύρα- 

ον yap τὴν ἔχουσαν πόλιν τὸν ἀνδροφόνον, καὶ μὴ προιξ- 

μένην αὑτὸν εἰς τιμωρίαν" Jus hominum prehensionis est jus 
rapiendi aliquos ex urbe aliqua. Nam in eam civitatem, 
que homicidam teneret, nec pene dederet, pignoratione 
utebantur. 

5 Simile huic est quod ad recuperandum civem injuria 
manifesta captum, civitatis apud quam id factum est cives 
retinentur. Sic Carthagine quidam impedierunt, ne Ariston Liv.xxxiv.&i. 


meo quidem judicio. Potuisset etiam, — quadam Editione: quum presertim ipse 
pro φήσω γὰρ οὕτω, scribere θήσω yap — vertat: Ita enim rem PosAM. J. B. 
οὕτω, ut est in MSS. bons note, et in 


slaying by accident or in self-defense, is said rather oratorically than 
according to truth and justice: for the law of nations that suppliants 
are to be received and defended, applies to those, as we have said, who 
have been unfortunate, not criminal. 

4 Moreover the case is the same as to those among whom the 
crime was committed, and those who refuse to punish or to give up the 
guilty person. And therefore the law which Demosthenes quotes 
either receives froni usage that interpretation which I have given, 
or was afterwards expressly made against such evasions. That one of 
these two was the case will not be denied by any one who attends to 
what is said by Julius Pollux of this androlepsy, referring it to those 
who receive the homicide. So Harpocration on androlepsy. 

b A like practice it is, whon, to recover a citizen made captive by 


Bal. til. cong. 
BA. Bart de. 


Repress. q. δ. 


adtert. n. 9. 


(Lu. III. 
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Tyrius caperetur, hac addita causa: tdem Carthaginiensibus 
et Tyri et in aliis emporiis, in que frequenter. commeent, 
eventurum. 

IV. Alia executionis violentm species est ἐνεχυριασμὸς 
sive *pignoratio inter populos diversos, quod jus repres- 
saliarum vocant recentiores jurisconsulti, Saxones et Angli 
Withernamium, et Galli etiam, ubi a rege impetrari id solet, 
literas Marcee. Locum autem habet, ut aiunt jurisconsulti, 
ubi jus denegatur. 

V. 1 Quod fieri intelligitur, non tantum si in sontem aut 
debitorem judicium intra tempus idoneum obtineri nequeat, 
verum etiam si in re minime dubia (nam in dubia re preesum- 
tio est pro his qui ad judicia publice electi sunt) plane contra 
jus judicatum sit: nam auctoritas judicantis non idem in 6Χ- 
teros, quod in subditos valet. Etiam inter subditos non tollit 
quod vere debebatur. Verus debitor, licet absolutus sit, 


* Pignoratio inter populos diversos) 
Σύλας id dicit Demosthenes in Oratione 
pro Corona, et Aristoteles Zconomicon 


dubio natus error Auctoris. J. D.) 
€ Natura tamen debitor permanet] 
Spectant huc qum habet Gailius de. ace 


secundo. [pag. 503 c. Sed locus De- 
MOSTBENIS non extat, quod quidem 
sciam, in nobili illa et longa Oratione 
pro Corona, verum in brevi Oratione 


Περὶ τοῦ στεφάνον τῆς τριηραρχίας | 


peg. 717 a [p. 1232, 4] quam laudat 
HARPOCEATION, voce ZóAas: unde sine 


Publica Lib. 11. cap. viii. num. 7. et 
Vasquius libro rv. controversiarum illus. 
trium cap. x. S 41. 

& Corpora] Vide exemplum apud 
Ammianum libro xvi. ubi Julianus 
Francorum quosdam retinet usque dum 
captivi ex pacto liberentur. Adde qua 


manifest wrong, citizens of the state by which this has been done are 
detained. Thus at Carthage some interfered to prevent Aristo of Tyro 
being taken, saying that if this was done, the same would be done to 
Carthaginians at Tyre, and in other mercantile cities whither they went 
in numbers. 

IV. Another kind of the violent exaction of rights is taking secu- 
rity of the people of the offender; which the more recent jurists call 
the Right of Reprisals; the Saxons and Angles, Withernamium ; and 
the French, among whom it is granted by the king, Letters of Marque. 
And this has place, as the jurists say, when Rights are denied. 

V. 1 This is understood to be permitted by custom, not only if 

udgment against a criminal or a debtor cannot bo obtained within a 
Be sum time; but also in a very clear case, (for in a doubtful case 


he presumption is for the established judges,) if judgment be given 
plainly against right. Even among subjects a wrong sentence does 
not abolish a true debt. A true debtor though absolved remains a 
debtor, says Paulus. And when by the wrong doing of the judge tho 


—— —— 
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‘natura tamen debitor permanet : inquit Paulus jurisconsul- Σ, δ). p. e 
tus: Et cum per injuriam judicis domino rem qua debitoris 1. 13. ΕἸ. D. 
non fuisset abstulisset creditor quasi obligatam sibi, et que- 5 pon m nn e 
reretur, an soluto debito restitui eam oporteret. debitori, quia ple (que 
Scaevola restituendam probavit. Hoc interest, quod subditi fast a^. * 
executionem etiam injuste sententizx vi impedire, aut contra 

eam jus suum vi exsequi licite non possunt, ob imperii in ipsos 
efficaciam: exteri autem jus habent cogendi, sed quo uti non 

liceat quamdiu per judicium suum possint obtinere. 

2 Tali igitur de causa aut 5 corpora, aut res mobiles Jae. de Can. 
subditorum ejus qui jus non reddit capi posse, non quidem Fre Franc rc. inc. 
natura introductum est, sed moribus passim receptum. Ve- rr 
tustissimum exemplum est apud Homerum Iliados ἃ [v. 674], in authent. αν, 
ubi Nestor narratur ob ereptos patri equos Elidensium pecora Ste. de Bou. 


risu in Auth. 
et armenta cepisse "poc ἐλαυνόμενος, ut Poéta loquitur, ubi Ut nom fant 
“ pignora. 
pecia interpretatur Eustathius τὰ ἀντὶ τινῶν pvoueva, Ó Silv. in verb. 
repress 
Bart ín tract. 


Polybio xxxviir. ubi de Achaeis contra guid. Guide 


Boeotos; et excerpto cxxin. ῥυσιάζειν Gall de pig. 

apud Diodorum Siculum excerptis ma- οἷν. 1. n. 5. 
Viet. de Jure 

nuscripti Peiresiani, [Ubi τιν πόλιν, bell. n. a. 


scilicet Lacedemona, ῥνσιάζειν, dicitur 5°} E 11. l5. $ 5. 


habet Leo Afer Lib. 111. (pag. 435. Ed. 
Elzerir. 1632.) de Monte Beni gualid. 
[Auctor ex Ammiano nobis proponit 
Francos, pro Alemannis. Deinde hi 
tamquam obsides retenti : adeoque alio 


pertinet exemplum. Vide cap. 2. dicti 
Libri x vit. pag. 189. Edit. Vales. Gron. 
ubi res narratur. J. B.] 


Polychares Messenius: pag. 229.] Ali 
bi vero ῥύσια καταγγέλλειν in bello 
usurpatur, ut dicemus mox capite m1, 


hb Ῥύσι᾽ ἐλαυνόμενος) Hoc sensu 
ῥύσια invenias excerptis legationum ex 


8 7. sunt enim hec valde affinia. 


creditor takes a thing which was not the property of the debtor, as 
being liable; and when it was inquired if when the debt en paid this 
ought to be restored to the debtor, Scaevola decided that it There is 
this difference [between a question among subjects of the same state 
and a question with foreigners], that the subjects of the same state 
cannot lawfully impede by force the execution even of an unjust sen- 
tence, on account of the authority of the law over them; but nat 4 


“have-theé right of compelling: a right Nowcrer which they may po 
la:futly "use, so long as thoy can obtain by judgment what is thei 
own. 

2 The rule then that, for such a cause, either the bodies or the 
moveables of the subjects of him who docs not grant me justice, may 


he taken.hy me, is not indeed introduccd by nature, but is everywhere 
received as The oldest example is in Homer, where Nestor says 


tbag he todkthé flocks and herds of the Elidizhs- as reprisals for his 
father’s horses. Ile goes on to say that he rummoned all those to help 


him whe had any debts owing from the Elidians. There is another 


4 


a 


[anoT. m1.] 
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ἔστιν ἑλκόμενα καὶ ἀντὶ τῶν προαρπασθέντων ἁρπαζό- 
μενα" Sequitur deinde in narratione, convocari edicto ad jus 
suum persequendum omnes eos quibus aliquid ab Elidensibus 
τς debebatur, nimirum, 
Μή τις of ἀτεμβόμενος κίοι ἴσης. 
Ne quis justa sibi parte careret. 
Aliud exemplum est in historia Romana de Romanorum navi- 
Li.i.34 bus, quas pro bonis Tarquiniorum Cumis Aristodemus Tar- 
quiniorum heres retinuit. Famulos, jumenta, pecunias re- 
dnt. Rew.vit tenta dixit Halicarnassensis. Et apud Aristotelem GEcono- 
Pag Ss gmc. micon secundo de decreto Carthaginiensium ad prehendendas 
Bek- exterorum naves, εἴ Tis σύλαν ἔχει, ut ibi loquitur, st quis 
ri ete jus prehendendi haberet. 

VI. Vita autem subditorum innocentium ut ex tali causa 
obligetur, forte creditum fuit apud aliquos populos, eo nimi- 
rum quod crederent unicuique hominum jus vite plenum 
esse in se, et id ad rempublicam potuisse transferri: quod 
minime esse probabile, nec saniori theologi» consentaneum, 

(ure. alibi diximus. Fieri tamen poterit, non ex intentione, sed ex 
e 21,511.) accidenti, ut occidantur qui juris executionem per vim volunt 
impedire. Sed id si przvideatur, ex caritatis lege omitten- 
dam potius juris persecutionem ?alibi ostendimus, cum ex ea 


5 Sed hac ratione jus istud plane in- * Quo sensu id verum sit, exposui- 
utile erit Christiano. Diximus in Notis mus etiam in iisdem Notis Gallicis. 


nostris Gallicis. J.B. Ceteroquin postulat finis Societatis Ci- 


example in the Roman history, where Áristodemus, tho heir of the Tar- 
quins, detained the Roman ships at Cume, as security for the goods 
of the Tarquins. And Aristotle, in his GZconomics, mentions the de- 
cree of the Carthaginians for taking tho ships of strangers if any one 
Àas a claim. 
VL That the life of innocent subjects should be held bound for 
uch cause, was perhaps believed among ancient peoples; and on this 
und, that they conceived that every man had a plenary right over 
ihis own life, and that this might be transferred to tho state; but that 
this is not good doctrine nor agreeable to sound theology, we have 
elsewhere said. It may however take place, not intentionally, but by 
accident; as if they are killed who attempt to impede the exaction of 
rights. But if such a result be foreseen, by the law of charity the 
promotion of right is rather to be omitted, as wo have elsewhore 
shewn; since by that law, the life of a man ought to be of more value 
to us, especially being Christians, than our goods. 
\ VII, 1 In this matter, no less than in others, we are to distinguish 
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lege, Christianis presertim, pluris esse debeat vita hominis - 


quam res nostra, ut alibi demonstratum est. 

VII. 1 Ceterum non minus in hac materia quam in 
alis cavendum est, ne confundamus ea qu: juris gentium 
sunt proprie, et ea qus jure civili aut pactis populorum con- 
stituuntur. 

2 Jure gentium. subjacent pignorationi omnes subditi 
injuriam facientis, qui tales sunt ex causa permanente, sive 
indigens, sive advense: non qui transeundi aut mors exigus 3 
causa alicubi sunt. Introductz enim sunt pignorationes ad 
exemplum onerum, quz: pro exsolvendis debitis publicis indu- 
cuntur, quorum immunes sunt qui tantum pro tempore loci 
legibus subsunt. A numero tamen subditorum jure gentium 
excipiuntur legati, non ad hostes nostros missi, et res eorum, 

3 At jure civili populorum sspe excipi solent persons 
mulierum et infantium ; eorum vero qui literis operam dant 
et ad mercatus veniunt etiam res. Jure gentium singulis 
pignorandi ‘jus est, ut et Athenis ἐν avdpoAn ia. Jure 
civili multorum locorum peti id solet alibi a potestate summa, 
alibi a judicibus. Jure gentium ipso facto dominium rerum 
captarum acquiritur ad summam debiti et sumtuum, ‘ita ut 
residuum reddi debeat. Jure civili solent citari quorum in- 


vilis, ut jure illo privati non utantur ! Jta ut residuum reddi debeat] Usi 
absque concessione, expressa aut tacita, hac squitate Veneti, captis in Galata 
summi Imperantis. J.B. | Genuensium navibus, memorante Gre- 


what things are properly juris gentium, parts of the Law of Nations, 
and what is constituted by civil law or by compact. 

2 By the Law of Nations, all the subjects of him who does an 
injury are liable to be security for satisfaction, being subjects from & 
permanent cause, whether indigenous or imm‘crants; but not they 
who are there in passinz, or making a short stay. For such liability 
is introduced according to the example of the burthens which are 
laid on subjects for paying.public debts: to which those are not 
liable who are subject to the laws of the place only for a time.. From 
the subjects, are excepted, by the Law of Nations, ambassadors not 
sent to our enemies, and their property. 


Dec. 
383 


Lib. 8i. 


3 But by the civil or instituted Law of Nations, there are e 


excepted from this liability the persons of women and children; and 
the property of literary classes, and of merchants. By the Law of 
Nations any one may take surety for satisfaction, as in the androlepsy 
of the Athenians. By the instituted law of many places, such satis- 


faction is to be sought from the supreme authority; and in other 


4—2 


eh 


cons. 
Bal. ἢ. 
de OF. 


disp. p 3 dub. 


7. n. 117. 
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terest, postea *res publica auctoritate divendi aut addici iis 


quorum interest, 


Sed hee atque alia peti debent ab his qui 


jura civilia tractant, et nominatim in hac materia a Bartolo, 


qui de repressaliis scripsit. - 


4 Illud hic addam, quia ad juris hujus satis per se 
Zt; R4iws rigidi emollitionem pertinet, eos qui non solvendo quod debe- 


bant, aut jus non reddendo causam dederunt pignorationibus, 


ipso naturali ac divino jure “teneri ad resarcienda damna 
aliis, quibus eam ob causam aliquid decedit. 


gora libro 1x. ἀλλ᾽ οὐδὲ τῶν ἁλισκομέ- 
νων ἐκείνων νεῶν aracw. τοῦ πληρώ- 
ματος ἐλυμήναντο τὸ παράπαν οὐδέν. 
ἣν γὰρ TÓ' μὲν πλήρωμα σῖτος καὶ 
κριθή τῶν δὲ ὄψων ταρίχη, ὁπόσα 
γεωργοῦσι λίμναι κωπαίδες τε καὶ 
μαιώτιδες, καὶ ποταμοὶ Tavaides. ἀλλὰ 


διστήρησαν εἰς τἀκριβὲς ἀλώβητα,. 


we ἀπολαβόντες τὸ χρέος, ἀπέδοσαν 
ὅἅπαντα' sed neque de onere captarum 
@ se navium corruperunt quicquam, onus 
erat frumentum et hordeum: ad hec, 
salsamenta piscium qualia proferunt 


. Copaides et Maotides paludes, et Tanais 


Jiumina : sed ea servarunt anzie, nihil 


imminuta, donec recepto debito integra 
redderent. (Pag. 189. Ed. Genev.) 

5 Addidi vocem illam postea, sine 
qua, aut simili, locum esse hiulcum, 
nemo non videt. J. B. . 

k Teneri ad resarcienda damna] 
Plutarchus in Cimone de Scyriis: οὗ 
βονλομένων Td χρήματα τῶν πολλῶν 
συνεκτίνειν, ἀλλὰ τοὺς ὄχονταε xai 
διηρπακότας ἀποδοῦναι κελευόντων" 
Plerique pecunias contribuere nolebant, 
sed jubebant eos qui res alienas aut ha- 
bebant aut rapuerant, sarcire damnum. 
(Pag. 483 c.) 


laces, from the judges. 


By.the Law of Nations, the ownership of 


ings taken is ipso facto ac to acquired to the extent of the debt and ex- 


enses, the residue being to be returned. By instituted Law, they are 
E cited who are concerned, and then their property sold or seized 
b 


y public authority for the benefit of those who have a claim. Such 
ind other rules are to be sought in those who treat of the Civil Law, 
and especially, in this matter, from Bartolus, who has written on 
Reprisals. 

4 I will add, because it is a point which tends to the softening of 
the right of which we are speaking, which of itself is sufficiently 
harsh, that they who, by not paying what they owed, or by withholding 
any right, have given occasion for this seizure of securities, are, by 
Natural and Divine Law, bound to make good the loss to those who 

ve thereby suffered. 


ἌΡ E perm 


CAPUT III. 


DE BELLO JUSTO SIVE SOLENNI JURE GENTIUM, UBI 
DE INDICTIONE. 


I. Bellum solenne juris gen- VIII. Quo in denuntiationibus 
tium esse inter diversos po- sint. juris civilis, non gcn- 
pulos. tium. 

II. Distinctio populi quamvis IX. Bellum alicui indictum si- 
injuste agentis a. piratis et mul indictum esse ejus sub- 
latronibus. ditis et sociis qua ipsum 

Ill. Mutationem interdum in- sequuntur : 
cidere. X. Nonqua per se consideran- 

IV. Requiri ad naturam belli tur: quod. exemplis tlus- 
solennis, ut auctorem ha- tratur. 
beat eum, qui summam XI. Causa cur denuntiatio ad 
potestatem habeat: quod effectus quosdam requtra- 
quomodo intelligendum. fur. 

V. Requiri et denuntiationem. XII. Hos effectus non reperiri 

VI. Quid in denuntiatione sit tn aliis bellis. 
juris nature, quid pro- XIII. Bellum an simulatque in- 
prium juris gentium, dis- dictum est, geri possit. 
tincte explicatur. XIV. An indicendum ei qui jus 

VII. Denuntiatio alia conditio- legationis violavit. 
nata, alia pura. 


I. US 


UPRA dicere incepimus justum bellum apud probos 
auctores dici sspe, non ex causa unde oritur, neque 


ut alias ex rerum gestarum magnitudine, sed ob peculiares 
quosdam juris effectus. Quale autem sit hoc bellum optime 
intelligitur ex hostium definitione apud Romanos Juriscon- 
sultos: hostes sunt qui nobis, aut quibus nos publice bellum 
decernimus: ceteri latrones aut predones sunt, ait Pom- L118 de 


* Supra] Lib. 1. cap. iii. § 4. 


Of a Just or Formal War by the Law of Nations; . 
and herein of Declaration of War. 


p I. 1 We have above begun to say that a just war is often so 
called in respectable authors, not from the cause in which it origi- 
nates, nor from the scale of the movements, but on account of certain 
peculiar jural effects. What kind of war this is, is best understood, 
from the definition of an enemy in the Roman Jurist: Those are our 
enemies who publicly declare war against us or we against them: others 
are robbers or pirates, says Pomponius. And so Ulpian, adding: tAere-. 
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L.91.D.de ponius: nec aliter Ulpianus : hostes sunt quibus bellum publice 
captis populus Romanus decrevit, vel ipsi populo Romano; ce- 
teri latrunculi vel praedones appellantur. Et ideo "qui a 
latronibus captus est, servus latronum non est, nec post- 
liminium illi necessarium est. Ab hostibus autem captus, 
puta a Germanis et Parthis, et servus est hostium, et 
L9 2D. postliminio statum pristinum recuperat. Et Paulus: 54 pi- 
-. ratis aut latronibus capti liberi permanent. Accedat illud 
L3. Ulpiani: in civilibus dissensionibus, quamvis sepe per eas 
respublica iedatur, non tamen in exitium reipublice con- 
tenditur : qui in . lterutras partes discedent vice hostium 
non sunt eorum inter quos jura captivitatum aut postli- 
miniorum fuerint : et ideo captos, et venundatos posteaque 
manumissos placuit supervacuo repetere a principe ingenui- 
tatem, quam nulla captivitate amiserant. | 
2 Illud tantum notandum, sub exemplo populi Romani 
quemvis inteligi qui in civitate summum imperium habeat. 
Phlp.iv.& 7116 hostis est, ait Cicero, qui habet rempublicam, curiam, 
erarium, consensum et concordiam civium, et ratior m 
aliquam si res ita tulerit pacis et federis. 
II. 1 Non autem statim respublica aut civitas esse 
desinit 'si quid admittat injustum, etiam communiter, nec 


» Qui a latronibus captus est, servis — Mithridatico (pag. 237. Ed. H. Steph.) 
latronum non est] Hinc argumentum — Adde Herreram tomo rr. 


Panulo Plauti: Eunucho Terentii, 1 Confer PurExponriUM, De Jure 
Talis et Eummus Odyss. O. (vers. 402. Nat. et Gentium, Lib. virt. cap. vi. ὃ 5. 
et seqq.) | 4 Criminis causa eociantur] Ομιλος 


€ A piratis] Pompeius a piratis cap- ἀνθρώπων οὐ νόμῳ ξυνιόντων, ἀλλ᾽ ἐκ 
tos liberos pronuntiavit. ^ Appianus σοῦ adixou ξυνειλεγμένων" turba homi- 


Sore he who is taken prisoner by robbers is not subject to them, nor is 
postliminium necessary for him. But he who is taken prisoner by ens- | 
mies, suppose Germans or Parthians, becomes their slave, and recovers his 
former state by postliminium. So Paulus. Ulpian adds that, in civil 
wars, the opposite parties are not formal enemies, and therefore the 
captives taken do not lose their free condition. 

: 2 We may note that which is said by the Roman jurists, of the 
Roman People, is to be understood of him who has the supreme power 
in any state. He is our enemy, says Cicero, who has the government, the 

! council, the treasury, the consent and agreement of the citizens, and the 

' power of making war and peace. 

II. 1 A State or Commonwealth does not cease to be such by 
\ Perpotrating au act of injustice, even in common: nor is a band of 
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cetus piratarum aut latronum civitas est, etiamsi forte sequa- 
litatem quandam inter se servent, sine qua nullus ccetus posset 
consistere. Nam hi "criminis causa sociantur: illi etsi inter- 
dum delicto non vacant juris tamen fruendi causa sociati 
sunt, et exteris jus reddunt, si non per omnia secundum jus 
nature, quod multos apud populos ex parte quasi oblitera- 
tum alibi ostendimus, certe secundum pacta cum quibusque 
inita; aut secundum mores. Sic Gracos, quo tempore mari 
predas agere pro licito habebatur, abstinuisse a cmdibus et 
populationibus nocturnis, et a raptu boum aratorum, notat ad 
Thucydidem scholiastes. — Alios etiam populos, itidem ex LmLs 
rapto viventes, ubi ex mari domum se receperant, misisse ad 
dominos *ut rapta si vellent zquo pretio redimerent, memo- 
rat Strabo. Ad tales pertinet et ille Homeri locus Odyssec Lib. zi PP. 
E (vers. 85, et segq.): 

Kai μὲν δυσμενέες καὶ ἀνάρσιοι, οἵ τ᾽ ἐπὶ γαίης 

AAAorpigs βῶσιν, καί σφιν Ζεὺς ληΐδα δῴη, 

Πλησάμενοι δέ τε νῆας ἔϑαν οἱἰκόνδε ἕκαστος, 

Καὶ μὲν τοῖς ὄπιδος κρατερὸν δέος ἐν φρεσὶ πίπτει. 

Ipsi etiam raptus avidi, qui aliena pererrant 

Littora, concessu Superum si preda reperta est, 


Navibus impletis abeunt, et vela retorquent : 
Quippe Deos metuunt memores fandi atque nefandi. 


num non lege congregata, sed injustitia 

causa in unum coacta. Procopius ΣΙ. 
Vandalicorum. (Cap. 15.) 

e Ut rapta si vellent «quo pretio 

_ redimerent] Tales et illi quorum Saxo 

meminit libro xiv. (pag. 234.) Ideo 

Scyrios Plutarchus cum tempore pejores 


cay ἐκ παλαιοῦ, τελεντῶντες, οὐδὲ τῶν 
εἰσπλεόντων παρ᾽ αὑτοὺς καὶ χρωμέ- 
νων ἀπείχοντο ξένων» cum αὖ antiquo 
mari pradas egissent, postremum ne iis 
quidem qui ad eos ipsos commercii causa 
navigabant, abstinuere injuriam. (Vit. 
Cimon. p. 483 c.) 


factos notat: ληϊζόμενοι δὲ τὴν θάλασ- 


robbers or pirates a state, although they preserve a sort of equal rul 
among them, without which indeed no body of men can hold together. 
For such a body is associated for the purpose of crime: but the others, 
though they are not free from fault, are associated by mutual rights, and 
acknowledge certain rights in others; if not rights according to Na- J- 
tural Law (which is often much obliterated), yet rights according 
certain conventions: or usages. Thus the Greeks, while they held it 


and from seizing oxen and ploughs, as the Scholiast to Thucydides 
notes. Other nations, as mentioned by Strabo, who lived by plunder 
at sea, were in the habit, when they had carried their plunder home, 
of sending to the owners to ransom it at a fair price. So Homer. 
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2 Principale autem pro forma est in moralibus: et, ut 

C3. — recte Ciceroni dictum est de Finibus quinto, ex eo quod mazi- 
mas partes continet, latissimeque funditur, tota res appel- 

latur: cui convenit illud Galeni, ἀπὸ τοῦ πλεονεκτοῦντος 

ἐν τῇ κράσει γίνονται αἱ προσηγορίαι. Idem talia sspe 

vocat ὀνομαζόμενα kar ἐπικράτησιν. Quare crude nimis 

Apad August dictum est ab eodem Cicerone, de Republica tertio, ubi injus- 
ii at. tus est rex, ubi injusti optimates, aut ipse populus, non jam - 
De Civ. Det, vitiosam sed nullam esse rempublicam: quam sententiam Au- 
gustinus corrigens, nec ideo tamen, ait, vel ipsum mon esse 
populum, vel ejus rem dixerim non esse rempublicam, 
quamdiu manet qualiscunque multitudinis rationalis cetus 

rerum quas diligit concordi communione sociatus. Cor- 

| pus morbidum, corpus tamen est: et civitas, quanquam gra- 

viter segrota, civitas est, quamdiu manent leges, manent 

judicia, et quz» alia necessaria sunt, ut ibi jus exteri consequi 

possint, non minus quam privati inter se. Rectius Dion 

Berw& ». Chrysostomus, qui legem (eam prmsertim que jus gentium 
lev. 084. facit) dicit esse in civitate, ut mentem in corpore human^: 


Tom. m. p. fea enim sublata civitatem non esse amplius. Et Aristides, 


f Ea enim sublata civitatem non esse — leges sunt, nec judicia, nec omnino simul- 
amplius] Cicero libro x. epist. 1: Nee — acrum aliquod ac vestigium civitatis. 


2 But in morals, the principal part is taken as the characteristic ; 
so Cicero and Galen. Wherefore Cicero spoke too widely, when ho 
said (in the third book of the Republic) that when the king is unjust, 
or the aristocracy, or the people itself, the commonwealth is not so 
much to be called vicious as non-existing: which opinion, Augustine 
correcting, says, We are not to say that the people does not exist, or that 
tts common concerns are not those of a commonwealth, so long as there 
remains a body of any reasonable number, associated by a common parti- 
cipation in its interests. A body which is diseased is still a body; and 
& state, though grievously out of health, is a state, as-lorg as there 
remain the laws, the tribunals, and other things which are necessary 
in order that strangers may there obtain justice, as well as private 
persons in their affairs one with another. Dio Chrysostom speaks 
more rightly when he says that law, (especially that which realizes the 
; Law of Nations,) exists in a state, as the soul in the body; and that 
| when that is taken away, the state no longer exists. And Aristides, in 

the oration in which ho exhorts the Rhodians to concord, shews that 
many good laws may subsist even under a tyranny. Aristotle in his 
Politics says, if any ono carry too far the violent proceedings either 
of the Few or of the People, the commonwealth first becomes vicious, 


vO eee ἊΨ ἌΨΝΡ 
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in ea qua Rhodios ad concordiam hortatur, ostendit etiam 
cum tyrannide leges multas bonas posse consistere, Aristo- 
teles quinti de Republica capite nono ait, si quis nimium in- 
tendat vim paucorum aut populi, primo vitiosam fieri rem- 
publicam, postremo nullam. Exemplis rem illustremus. 

3 A latronibus captos capientium non fieri, supra dicen- 


tem audivimus Ulpianum. Idem captos a Germanis ait liber- 1.21. LM 
tatem amittere. Atqui apud Germanos latrocinia, que extra 1" % D.wid. 


civitatis cujusque fines fiebant, nullam babebant infamiam, 
que verba sunt Cesaris. De Venedis Tacitus: quicquid et can. 
inter Peucinos Fennosque silvarum ac montium erigitur, De Mortb.. 
latrociniis pererrant. Idem alibi Cattos nobilem Germania 4». xi. 37. 
populum latrocinia agitasse dicit. — Apud eundem Garamantes Hut iv. 5o. 
latrociniis fccunda gens, sed gens tamen. Illyrici sine dis- Mr.p. :ci. 
crimine mari predas agere soliti: de iis tamen triumphus 
fuit: Pompeio de piratis non fuit. Tantum discrimen est 
inter populum, quantumvis sceleratum, et inter eos, qui, cum 
populus non sint, sceleris causa coéunt. 

III. Potest tamen mutatio. incidere, non in singulis tan- 
tum, sicut Jephthes, Ársaces, Viriatus ex preedonum ducibus Judie. xi. 5. 


justi duces facti sunt, Fsed etiam in ccetibus, ut qui preedones 4 ¥. Gr] 


€ Sed etiam in coetibus, ut qui pre- mertinis. Diodorus Siculus in fragmen- 
dones tantum fuerant aliud vite genus — tis (e Lib. xxr. xx11.) 
amplezi civitas fiant) Exemplum in Ma- 


and by going on, becomes non-existent. We will illustrate this by 
examples. 

8 That à person taken prisoner by robbers is not subject to them,| 
we have above quoted from Ulpian. He says also that those who are 
taken by the Germans do lose their liberty. Yet among the Germans, 
robberies which were exercised out of the boundaries of each state 
were subject to no infamy; which are the words of Cesar. Tacitus © 
says of the Venedi, In the woody and mountainous region which occu- 
pies the whole space between the Peucini and the Fenni, they drive 
their booty freely. The same writer elsewhere says that the Catti, a 
noble people of Germany, practise plunder. The same author calls 
the Garamantes a nation habituated to plunder, but still a nation. 
The Illyrians were accustomed to plundcr at sea without distinction s 
yet a triumph over them was celebrated, as over an hostile nation; 
though Pompey had no triumph for conquering the Pirates. So grea 
is the distinction between a people, though wicked, and those "Jj 
not being à people, associate for tho sake of crime. 

III. But a transition may take place from one condition to the 
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tantam fuerant aliud vite genus amplexi civitas fiant. Augus- 
tinus de latrocinio locutus: hoc malum si in tantum per- 
ditorum hominum accessibus crescit, ut et loca teneat, 
sedes constituat, civitates occupet, populos suljuget, regni 
nomen assumit. 

IV. Summum autem imperium qui habeant diximus 


: supra, unde intelligi et hoc potest, si qui pro parte habeant, 


al v 


Cap. Jt. 


^ 
"1 
'" 


δ, 


pro ea parte justum bellum gerere: multoque magis eos qui 
non subditi, "sed inzqualiter sunt federati, quomodo inter 
Romanos et eorum socios, quanquam federe inferiores, Volscos, 
Latinos, Hispanos, I nos omnia justi belli exercita ex histo- 
riis discimus. 

V. Sed ut justum hoc significatu bellum sit, non sufficit 
inter summas utrinque potestates geri: sed oportet, ut audivi- 
mus, ut et publice decretum sit, et quidem ita decretum pub- 
lice ‘ut ejus rei significatio ab altera partium alteri facta sit, 
unde promulgata prelia *dixit Ennius. Cicero Officiorum 
primo: at belli quidem «quitas sanctissime feciali populi 
Romani jure perscripta est: ex quo intelligi datur, x :l- 


b Sed inaqualiter sunt federati] Ut 
dux Lotharingise, apud Crantzium Saz- 
onicie X11. 19. Civitas Sundensis prin- 
cipibus suis Pomeranis bellum indixit, 
Idem Crantzius Vandalicorum x1v. 35. 

! Ut ejus rei significatio ab altera 
partium alteri facta sit] Josephus Anti- 


divis. Huds.) πόλεμον ἀκήρυκτον ἐπα. 
γειν, ἀνομία" bellum inferre non ante 
denuntiatum, injustum est. Vide hujus 
gentium moris exempla apud Crant- 
zium Saronicorum xt. apud Oderbor- 
nium in Fita Basilidis lib. 111. Facta 
contraria ΤΌΣΟΣ Olizasthlanis, et Nee- 


que Historie libro xv. (Cap.v. $3. — monis Servii, reprehendit Nicetas Lib, 


other ; not only in individuals, as Jephtha, Arsaces, Viriatus, from 


being leaders of bands of robbers, became regular rulers; but also in 
societies, so that they who hat been obbers, embrace cing another 
mode of life, become astate. Augustine, speaking of bands of robbers, 
Baye If this evil, by the accession of bad men, grows to such a height that 
they keep possession of their ground, establish a seat of residence, occupy 
cities, subjugate peoples, it assumes the name of a kingdom. 

V. Who have sovereign authority, we have discussed above: from 
whence it may be understood that if any have it partially only, they 
may, so far as that part goes, carry on a just war: and much more 
they who are not subjects, but bound by an unequal league; as under 
the Romans, we learn that the Volsci, Latins, Spaniards, Carthagi- 
nians, though inferior in the federation, all maintained just wars. 

V. But that & war may be just in this sense, it is not sufficient 
at it be carried on between the. supreme authorities on each side; 


is requisite also, as already said, that it be publicly decreed; 
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lum bellum esse justum, nisi quod aut rebus repetitis ge- 
ratur, aut denuntiatum ante sit et indictum. Minus plene 


vetus scriptor apud Isidorum: justum bellum est quod ex Liv xvin 1. 


edicto geritur, rebus repetitis aut propulsandorum homt- 


num causa. Sic Livius bellum palam et ex edicto gerere Li». t sz. 


dixit, in justi belli descriptione. Et cum narrasset Acarnanas Lib xxxi. 14 


agrum Atticum esse populatos : irrifatio animorum ea prima 
Suit: postea justum bellum decretis civitatum ultro indi- 
cendo factum. 

VI. 1 Qu: loca et alia de belli promulgatione agentia 
ut intelligantur, accurate distinguenda sunt que jure naturse 
debentur, quz natura non debentur sed honesta sunt, que 
jure gentium requiruntur ad effectus juris gentium proprios, 
et quz prseterea ex peculiaribus populorum quorundam insti- 
tutis veniunt. 

Naturali jure, ubi aut vis illata arcetur, aut ab eo ipso 
qui deliquit peena deposcitur, nulla requiritur denuntiatio. Et 


hoc est quod Sthenelaidas ephorus dicit Fapud Thucydidem rn 1 κα 


οὐ δίκαις οὐδὲ λόγοις διακριτέα μὴ λόγῳ καὶ αὐτοὺς BAax- 


IU. et rv. (Lib. rm. cap. 6. Lib. v. k Apud Thucydidem] Idem libro 111. 
cap. 4.) in Platmensium oratione: xard τὸν 

3 Non Ennius, sed Cicero, promul- πᾶσι νύμον καθεστῶτα, τὸν ἐπιόντα 
gata prelia dicit, Orat. pro Mur. cap. πολέμιον ὅσιον elvat ἀμύνεσθαι" ex jure 
14. ubi partem quamdam refert versuum — apud gentes omnes recepto fas est arcere 
veteris Potts, quos integros nobis ser- eum a quo hostiliter impetimur. (Cap. 
vavit AUL. GELLIUS, Noct. Attic. Lib. — 56.) Flaminius apud Diodorum Sicu- 
XX. cap. 9. lum in excerptis Peirescianis, éeuap- 


and in such manner publicly decreed, that signification of that fact is 
made by the ono party to tho other, as Ennius [Cicero, J. B.] speaks 
of promulgated wars. So Cicero, in his Offices, savs that by the Fecial 
Law, no war was just except ong preceded by a demand for redress, o 
by a declaration of war. Soin Isidore. So Livy: and where he nat 
rates that the Acafmmians wasted Attica, he adds, This was the first 
irritation of the minds of the parties; afterwards a just war was decreed 
and declared by the states. 

VI. 1 In order to understand these passages concerning the decla- 
ration of war, we must distinguish what is dono by Natural Law, 
and what is by nature not due, but only decent: what by the Law of 
Nations is required for the jural effects of that Law, and what, besides, 
follows from the peculiar institutions of certain peoples. 

By Natural Law, when either violenco is to be resisted, or punish- 


ment i xacted from an offende declaration is required. 
This is what Sthenelaidas tho Ephor says in Thucydides: We Rave 


Lib. zxxv.5l. 
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“τομένους" non est quod verbis et judiciis disceptemus ultra 
verba lesi. Et Latinus apud Halicarnassensem: τὸν ἄρ- 
χοντα πολέμου πᾶς o προπάθων ἀμύνεται" bellum infe- 
rentem is qui impetitur a se repellere solet. Et JElianus 
ex Platone ait, *quod ad propulsandam vim suscipitur bellum, 
non a caduceatore, sed a natura indici. Hinc Dion Chry- 
sostomus in ea qu est ad Nicomedienses, πόλεμοι ὡς ἐπὶ τὸ 
πλεῖστον ἀκήρυκτοι *yt^yvovrav*. pleraque bella sine denun- 
tiatione suscipiuntur. Nec ob aliam causam Livius Me- 
nippo prefecto Antiochi objicit quod Romanos quosdam ceci- 
disset nondum aut indicto bello, aut ita commisso ut strictos 
gladios aut sanguinem usquam factum audissent: eo ipso 
ostendens ex his duobus alterum potuisse ad facti defensio- 
nem sufficere. Neque magis per naturz jus indictio necessa- 
ria est, si dominus rei sug manum injicere velit. 

2 At quoties pro re una res alia, aut pro debito res 
debitoris invaditur, multoque magis si res eorum qui debitori 


sed scriptor Tacticorum: qui, ut pro- 


CTÜpaTo πάντας ἀνθρώπου. tre xal 
Θεοὺς, ἐπὶ τῷ προκατῆρχθαι τοῦ wo- 
λόμου τὸν βασιλέα" omnes Deos homi- 
nesque testabatur, inceptum a rege bel- 
lum. (Pag. 297.) Adde qum» habet 
Mariana x1x.13. De bello non indicto 
vide Dexippum in excerptis de legatio- 
nibus: (pag. 6. Edit. Heschel.) 

8 Minime loquitur de vi propulsanda, 
nec magis de indictione quadam, /ELI- 
ANUS, nimirum non Auctor ille notissi- 
mus Varie Historie, et Animalium, 


bet, Artem Militarem omnium utilissi- 
mam esse, ait, omnibus Hominibus et 
Civitatibus, secundum Platonem, bellum 
inter se esse naturaliter, et quidem ἀκή- 
puxroy. Locus est cap. i. pag. 12. Edit. 
Arcer. 1613. Vide apud ipsum PzaTo- 
NEM, De Legg. Lib. τ. pag. 626 a. Tom. 
1. J. B. 

1 Honeste tamen et laudabiliter inter- 
ponitur] Vide Marianam xxvut. 13. 

m De tentandis rationibus belli vi- 


not to wrangle tn words and pleadings, being wronged in more than 
words.. And Latinus in Dionysius: He who begins a war may be 
repelled by the sufferer. So Elian from Plato. Hence Dio Chryso- 
stom says that most wars are begun without declaration of war. And 
on the same ground Livy objects to Menippus, the prefect of Anti- 
ochus, that he had slain certain Romans, war being neither declared, 
nor so far existing, that they had heard of swords drawn and blood 
shed ; thus shewing that either of these two cases would have sufficed 
for the defense of the act. Nor is declaration of war any more 


. necessary, if the owner attempts to lay hands upon his own property. 


2 But whenever one thing is taken as security for another, or 
the property of the debtor is seized for the debt, and still more, if 
any one sets about taking the property of those who are subjects of 
the debtor, a formal demand is requisite, by which it may appear, 
that in no other way can we obtain our property or our debt. For 
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subditi sunt occupare quis velit, interpellatio requiritur, qua 
constet, alio modo fieri nequire ut nostrum aut nobis debitum 
consequamur. Jus enim illud non primarium est, sed secun- 
darium et surrogatum, ut alibi explicavimus, — Sic etiam ante- 
quam summam potestatem habens impetatur ex debito aut 
delicto subditi, interpellationem oportet intercedere que 
illum in culpa constituat, ex qua aut damnum dare censeatur 
aut et ipse delinquere, juxta ea que ἃ nobis supra tractata 
sunt, 

3 Verum etiam ubi jus nature non precipit talem inter- 
pellationem fieri, !honeste tamen et laudabiliter interponitur, 
puta ut ab offendendo abstineatur, aut delictum poenitentia et 
satisfactione expietur, secundum ea que ™de tentandis rationi- 
bus belli vitandi diximus: quo et illud pertinet‘, 

Extrema primo nemo tentavit loco. 
Et "preceptum quod Deus Hebrsis dedit, ut civitatem op- Deut.xx. 10. 


tandi diximus] Lib. 11. cap. xxiii. ὃ 7. 

* Versus est SEXECS, Agamemn. 
vers.153. J. B. 

5 Preceptum quod Deus Hebrais 
dedit] Josephus Antique Historie v. 2. 
ἐπέσχε δὲ αὑτοὺς ἡ γερουσία, πείσασα 
μὴ δεῖν ὀξέωο οὕτως πρὸς τοὺς ὁμοφύ- 
λους ἐκφέρειν πόλεμον, πρὶν ἢ λόγοις 
διαλεχθῆναι περὶ τῶν ἐγκλημάτων, 


πρὸς τὸ μετανοῆσαι πείραο, τοὺς δό- 
Eayras ἀδικεῖσθαι στρατίαν ἐναγα- 
γεῖν" sed retinuit eos senatus, ostendens 
non oportere ita subito bellum inferri 
popularibus, priusquam querela verbis 
disceptala sint, cum lex ne in externos 
quidem permittat injuria affectis produ- 
cere exercitum nisi legatione prius missa, 
tentalisque viis, quibus ad saniorem 


τοῦ νόμον μηδ᾽ ἐπὶ τοὺς ἀλλοτρίους 


mentem injurie auctores revocari poe- 
ἐφιέντος δίχα πρεσβείας, καὶ τοιαύτης 


sint. 


this right of so taking is not a primary right, but a secondary and 
substitutive right, as we have elsewhere explained. And in like man. 
ner, before he who has the supreme power can be attacked for the 
debt or delict of his subject, there ought to be interposed & formal 
demand which may put him in the wrong, so that he may be either 
supposed to be the author of a damage, or to have himself committed 
a delict according to the principles already laid down. 

3 And even when Natural Law does not require such & formal 
demand to be made, yet it is decent and laudablo that it be inter- 
posed; in order, for instance, to avoid offense, or to pive room for 
making atonement for the delict by repentance and satisfaction, as 
we have said in speaking of the ways of avoiding war; so that ex- 
tremes are not to be tried in the first place. And to the same pur- 
pose is the precept which God gave the Hebrews, that before besieg- 
ing a city they should invite it to make peace. This command, 
however, was specially given to the Hebrew people, and therefore is 
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pugnandam prius ad pacem invitarent: quod cum specialiter 
ili populo datum sit, male a nonnullis cum jure gentium con- 


funditur. 


Neque enim erat illa qualiscumque pax, sed sub 


lege subjectionis et tributi. Cyrus cum in regionem Arme- 
niorum pervenisset, antequam noceret, cuipiam, misit ad regem 


qui debitum ex federe tributum et militem exigerent : 


, 
yont- 


(ov. φιλικώτερον εἶναι οὕτως, 7 μὴ προειπόντα πορεύεσ- 
θαι, humanius id existimant quam δὲ ultra duceret nihil 


wt. preedicens, ut in ea historia Xenophon loquitur. 


Ceterum 


jure gentium ad effectus illos peculiares omnibus casibus re- 
quiritur denuntiatio, non utrinque, sed ab altera partium*. 
VII. 1 Sed hee denuntiatio aut conditionata est, aut 
pura. Conditionata, ubi cum rerum repetitione conjungitur. 
? Rerum autem repetitarum nomine jus feciale comprehendebat 
non tantum vindicationem ex jure dominii, sed et persecutio- 
nem ejus, quod ex causa civili aut criminis debetur, ut recte 


explicat P Servius. 


Inde ilud in formulis, reddi, satisfieri, 


dedi ; ubi dedi, ut alibi diximus, intelligendum est, ni punire 


sontem malint ipsi qui conveniuntur. 


5 Quid si, non indicto bello, aliquis 
arma movit adversus alterum, et sic isti, 
qui sese defendere cogitur, non reliquit 
locum ac tempus belli indicendi? an 
tale bellum ideo minores effectus, Jure 
gentium, habebit? Deinde effectus illi, 
scilicet impunitas, et jus bello capta pro 
suis retinendi, nec ex indictione, nec ex 
Jure quodam Gentium voluntario ori- 
untur; ut suo loco ostendimus in Notis 
nostris Gallicis. J.B. 

© Rerum repetitarum nomine] Vide 


Hanc rerum repetitio- 


Parutam de Bello Cyprio Lib.1. Biza- 
rum Lib. xxirr. de Turcis Reinking, 
Lib. 11. classe iii. cap. 4. 

P Servius] Ad x. Zneidos. (vers. 
14.) 

4 Plinius] Libro xxi.2. Et legati 
cum ad hostes clarigatum mitterentur, 
id est, rcs raptas clare repetitum, unus 
utique Verbenarius vocabatur. Et de 
Verbena agens libro xxv. 9. Hee est 
quam legatos ferre ad hostes indicavi. 
mus. Vide Servium ad 1x et x. /ZEneid. 


wrongly by some confounded with the Law of Nations. Cyrus, when 
he had come into the country of the Armenians, before he did any 
harm to any one, sent persons to the king to ask for the appointed 
tribute and soldiers; thinking that more humane than to march upon 


him without notice, as Xenophon says in the Cyropedia. 


But by the 


Law of Nations, a declaration of war is requisite in all cases. to give 


Qccasion for these peculiar effects; not on both sides, but on 


uch a declaration is either condi 


Fil, 1 Dut 


conditional, when it is conjoined with a demand for the restoration of 


- — —— -.-.-. 


the things in question. But under the demand of restoration of 


things, the Fecial Law comprehended not only demands by the right 
of ownership, but also the promotion of anything which was due for 


civil claims or criminal acts; as Servius rightly explains. 


Hence the 
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nem dictam esse clarigationem testis est Plinius. Conditio- 
nata est denuntiatio apud Livium: eam se injuriam, nist ab Lib. vix. ss. 
ipsis qui fecerint dematur, ipsos omni vi depulsuros esse, 
et apud Tacitum, ni supplicium in malos presumant, usu- Lii Ann. 
rum promiscua cede: et vctus ejus exemplum Supplicibus 
Euripidis, ubi Theseus caduceatori hzc dat mandata ad Cre- 
ontem Thebanum (vers. 383, et seqq.): 

¥Vicina Theseus qui tenct regni sola, 

Humare poscit mortuos: quod si datur, 

Sit amica, faciet gens Erechtidum tibi. 

Hiec si probantur, tum refer retro pedem: 

Sin nemo paret, verba sint h»c altera: ^ 

Jam mox ut arma pubis expectent mese. 


Papinius i in ejusdem rei narratione ( TAebaid. x11, 598): 

Aut Danais edice rogos, aut prelia Thebis. 
Polybius hoc vocat ῥύσια καταγγέλλειν, Romani veteres 
Scondicere. Pura denuntiatio est quz» specialiter indictio aut 
edictum, ubi aut bellum jam alter intulit (et hoc est quod 
apud Isidorum dicitur bellum propulsandorum hominum causa) ory. xvi. 1 
*aut ea deliquit ipse que poenam merentur. 


(vers. 53. Lib. ix. 14. Lib. x.) 

r Vicina Theseus qui tenet regni sola) 
Similis denuntiatio est in Batrachomy- 
omachia, (vers. 135, et seqq.) et in Am- 
phitruone Plauti initio. (Act. 1. Sc. i. 
vers. 50.) Vide et Cromerum, Lib. x xr. 

$ Hoc longe a vero alienissimum opi- 
nabatur V. C. Jac. Gronovivs, in Not. 
ad Liv. 1. 32. hac precipue ratione nix- 
us, quod Patris Patrati omnis opera 
ususque solummodo fuerit in jurejuran- 
do patrando et federis legibus recitan- 


dis; minime autem in denuntiando bel- 
Jo. Sed hoc falsum esse, ostendimus in 
Nota nostra Gallica ad hune locum. 
Post quam scriptam leti videbamus no- 
biscum facientem Virum eruditissimum, 
JOAXNEM JENSIUM, in Dissertatione de 
Fecialibus Populi Romani, cap. 6. que 
pars est Ferculi literarii, anno 1717. 
propositi. J. B. 

* Aut ea deliquit ipse qua penam 
serentur] Exemplum vide apud Bem- 
bum libro vil. 


formula requiring that the things be restored, satisfed, given up: 
where given up, as we have elsewhere explained, is to be under- 
stood that the persons summoned may be allowed to prefer them- 
selves punishing the guilty person. This demand was called clariga< 
tion, as Pliny testifies. We have in Livy a conditional declaration: 
that this injury, except it were remedied by those who had done it, they 
themselves would repel: and in Tacitus, execpt they exact punishment of 
the offenders, he would make α promiscuous slaughter. And in the 
same way in the Supplices of Euripides; and Statius in his narra- 
tion of the same matter in the Zihebais. Polybius calls this demand- 
ing satisfaction; the old Romans, condicere. 
A pure declaration is what is especially called indictio. \ 


om— ee. 


[^ PA 
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2 Interdum autem conditionatam pura subsequitur, quan- 
quam id necesse non est, sed ex superabundanti. Hinc illa 


Liv.ise. formula: testor. populum illum injustum esse, neque jua 


reddere, Et altera: ‘quarum rerum, litium, causarum 
condixit pater patratus populi Romani Quiritium patri 
patrato populi priscorum Latinorum, hominibusque priscis 
Latinis, quas res nec solverunt, nec dederunt, nec fece- 
runt, quas res dari, fieri, solei oportuit, puro ptoque 
duello querendas censeo, consentio, consciscoque. Et ter- 
tium carmen: quod populi Prisci Latini adversus populum 
Romanum Quiriti m fecerunt, deliquerunt, quod populus 
Romanus Quiritium bellum cum Priscis Latinis jussit esse, 
Senatusque Romanus Quiritium censuit, consensit, conscivit, 
ut bellum cum Priscis Latinis fieret, ob eam rem ego po-: 
pulusque Romanus populo Priscorum Latinorum bellum 
indico, facioque. Hoc autem casu ita ut dixi, non esse 
precise necessariam denuntiationem ex eo quoque apparet 


Liv. xixi& quod ad proximum presidium rite fieret, ut feciales in Phi- 
Idem, xxxv. lippi Macedonis et, postea in Antiochi causa consulti resporle- 


runt, cum prima denuntiatio ipsi facienda esset qui bello 


t Quarum rerum, litium, causarum] — quos Auctor ipse indicat. Referam 
Confer Greca Dionysii Halicarnassen- — tantum verba Servi: Unde, secundum 
sis excerpto legationum 1t. Livium, legati pacis Caduceatores di- 

* Caduceus apud Graecos] Undeca- cuntur. Sicut enim per Feciales a fa- 
ducei origo disces ex Plinio xx1x.3. et dere (suppl. dictos) bella indicebantur : 
Servio ad rv. et vri. ZEneidos. [At ita pax per Caduceatores fiebat. In 
Caduceus signum erat Pacis, non Belli. — ZEn. 1v. 242. Adde Aut. GELL. Noct. 
Id patet vel ex locis Plinii, et Servii, Attic. x. 27. Istpog. Origin. vut. 11. 


2 But a conditional declaration is [often] followed by a pure 
declaration, though this 1s not necessary, hui js done ex superabun- 
danti. And the formule are given, accusing the enemy of injustice. 
But that in this case, as we have said, such declaration is not neces- 
sary, appears from this, that it might be made to the nearest town 
occupied by troops, as the Feciales announced, when they were con- 
sulted about the case of Philip of Macedon, and afterwards of Antio. 
chus, since the first declaration of war was to be made by him who 
was attacked. In the war with Pyrrhus, the declaration was made 
to one of the soldiers of Pyrrhus, and this was done in the circus 
of Flaminius, when the soldier was compelled formally to purchase 
his place in order to be a party to the cause, as Servius relates on 
the ninth book of the ZEncid. 

8 That the formality is unnecessary, is also proved by this, that 
war is often declared on both sides, as the Peloponnesian war by the 
Corcyreans and Corinthians, though it was sufficient that it should be 
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petebatur. Imo et belli in Pyrrhum indictio facta est uni 
militum Pyrrhi, idque in circo Flaminio, ubi is miles locum 
emere dicis causa jubebatur, ut Servius narrat ad nonum 
4Eneidos. 

3 Supervacue observationis et hoc argumentum est, 
quod bellum ssepe utrinque indictum est, ut Peloponnesiacum Thucyd. 1 39. 
& Corcyrensibus et Corinthiis, cum ab altera parte indictum 
esse sufficiat. | 

VIII. A more autem et institutis quorundam populorum 
non a jure gentium sunt, "caduceus apud Grzocos, sagmina et 
hasta sanguinea apud JEquicolas primum, et horum exemplo 
apud Romanos, renunciatio amicitio et societatis si qua in- 
tercessisset, post res repetitas triginta dies solennes, *haste 
missio iterum, et alia id genus, que cum his que proprie 
juris gentium sunt confundi non oportet. Nam et horum 
magnam partem suo tempore usurpari desiisse docet nos 
Arnobius: imo jam Varronis sevo qusdam  omittebantur. Amob i 
Punicum bellum tertium simul indictum, simul illatum est. [°° Pg 


Et Msecenas *apud Dionem quxdam horum vult propria esse EA ; Tat 
status popularis. Bell. Pun. 


IX. Indictum autem bellum ei qui imperium in populo ^* 


SurpAM, voce Kmpoóxeiov: inprimis Vales. Gron.) 

TuvcrpiIDEM, Lib. 1. cap. 53. et ult. ? Nescio ubi. Nihil certe in Ora- 

J. B.] tione illa satis longa, que Lib. x11. 
x Haste missio] Vide Servium ad  Jlegitur. Originem erroris ex eo, quod 

IX. ZEneidos, (vers. 53.) Ammianum Auctor noster legerat apud Albericum 

XiX. et que ad eum notata a doctissi- — Gentilem, ostendimus in Nota Gallica 

mo Lindenbrogio, (cap. ii. pag. 229. Ed. δὰ hunclocum. J.B. 


declared on one side only. 

VIII. There are some things which belong to the institutions of 
certain nations, not to the Law of Nations in general; as the Caduceus, 
or Herald’s rod among the Greeks; the sagmina (sacred herbs,) and 
bloody spear, among the Equicole at first, and the adoption of this by 
the Romans; the renunciation of friendship and alliance, if any had 
existed ; the thirty appointed days after the demand of restitution; the 
sending of the spear a second time; and other observances of the 
same kind, which are not to be confounded with things which belong 
to the Law of Nations in general. For Arnobius informs us that the 
greater part of those things had ceased to be practised in his time; 
and even in the age of Varro some were omitted. Tho third Punic war 
was declared and commenced at the same time. And Mecenas in 
Dio holds that some of these belong especially to a popular state. 

IX. A war declared against him who has the supreme authority NN 

E— 
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summum habet, simul indictum censetur omnibus ejus nox 
subditis tantum, sed et qui se socios adjuncturi sunt, ut qui 
accessio sint ipsius, et hoc est quod aiunt recentiores juris- 


2 consulti, difüdato principe diffidatos ejus adherentes. 


Nam 


indicere bellum vocant diffidare : quod intelligendum est de eo 
ipso bello, quod adversus eum cui indictum est geritur: quo- 
modo bellum Antiocho indictum cum esset, /Etolis separatim 
indici non placuit, quod ipsi palam se Antiocho adjunxissent : 


Liv. xxxvi.3. ZEtolos ultro eibi bellum indixisse respondebant feciales. 


X. At eo bello absoluto, si ob auxilia suppeditata popu- 
lus aut rex alter bel’, impetendi sint, ut effectus juris gentium 


consequantur, opus erit nova indictione. 


Jam enim non ut 


accessio spectatur, sed ut principale aliquid. Ac propterea 
recte dictum est, Ynon fuisse justum jure gentium bellum aut : 
8Manlii in Gallo-Grecos, aut ?Czsaris in Ariovistum: non 
enim jam ut accessio alieni belli, sed principaliter impete- 


Jy Non fuisse justum jure gentium 
bellum aut Manlii in Gallo-Grecos] 
Aut Ulyssis sociorum in Ciconas Priamo 
quondam auxiliatos, de quibus Homerus 
Odyssem I. et ibi Didymus. (Lib. 1x. 
vers. 40.) 

8 Vide supra Lib. 1. cap. iii. S δ. 
num.4. J.B. 

9 Immo bellum illud, in se specta- 
tum, omnino justum erat. Diximus in 
Notis Gallicis. Vide et eruditam Dis- 
sertationem CnRRisTOPHORI CELLARII, 


De C. Julii Cesaris adversus Ariovis- 
tum Hegem aliosque Germanos Bello ; 
qua sexta est collectionis edits c 20 
1712. J. B. 

5. Sicut nationes quedam etiam pre- 
lii diem et locum condixisse leguntur] 
Ut Porsene Romani, memorante in 
Publicola Plutarcho, (pag. 105 0.) Ture 
ce biduo ante prelium ignes plurimos 
accendunt. Chalcocondylas vir. 

! At sque, si non magis, certo de 
hac re conataret, Exercitu in fines re- 


in a people is conceived as declared, at the same timo, not only against 
',8ll-who are his subjects, but also against all who join themselves to 
‘him, as accessories to him; and this is what the feudal) jurist: ] jurists say, 
tbat he who defies the _princo_de defies his adherents; for to declare 
war they call to defy. This is to be understood of that especial war 
which is carried on against the person mentioned in the declaration : 
thus when war had “been declared against Antiochus, it was not 
thought proper to declare it against the Etolians separately, because 
they openly joined Antiochus; the Feciales answered that the Eto- 
lians had of themselves declared war against thenwelves. 

X. But if, when that war is over, a people or a king are to be 
attacked on account of aid supplied, then, in order to obtain the 
effects of the Law of Nations, there is need for a new declaration of 


war. 


And therefore it was rightly said that thoso were not just wars 


according to the Law of Nations, which Manlius carried on against 
the Gallo-Grecians, or Cosar against Ariovistus: for they were then 
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bantur, quam ad rem sicut ex jure gentium indictio, ita ex 
jure Romano novus populi Romani jussus desidcrabatur. 
Nam quod in rogatione contra Antiochum dictum erat: vel- Liv. xxxvi.1. 
lent, juberentque cum | Antiocho rege quique sectam ejus 

secuti essent bellum iniri: quod et observatum in decreto 
adversus regem Persea, videtur intelligi debere quamdiu cum ri» χαὶ si. 
Antiocho aut Perseo bellum esset, et de his qui reipsa ei bello 
se immiscerent. 

XI. Causa autem cur gentes ad bellum illud, quod jure 

gentium justum diximus, denuntiationem requirerent, non ea 
fuit quam adferunt nonnulli, ne quid clam aut dolo agerent, id An. Gent 
enim ad fortitudinis prestantiam magis quam ad jus pertinet ; ; 

sicut nationes quz dam etiam preelii diem et locum condixisse 
leguntur: sed ‘ut certo constaret non privato ausu sed volun- 

tate utriusque populi aut populi capitum geri bellum: nam 
inde nati sunt effectus peculiares, qui nequo in bello adversus 


gionis misso. Revera scopus et finis 
precipuus moris indicendi belli hic fuit, 
ut omnibus constaret, eum qui ad arma 
venit justam causam habere, et ut hosti 
ipsi significaretur, per eum stetisse et 
stare adhuc, quominus res alio modo 
dirimatur. Id innuit Dioxrsicvs Hari- 
CARNASSENSIS, Ant. Hom. Lib. 11. cap. 
72. ubi de institutione collegii Fecia- 
lium agit: et Servius in Zn. x. 14. 
Bed presertim Noxivs MARCELLUS, 


Juculentum heic proferam: Iraqus [Ro- 
mani] bella et tarde, et magna licentia 
[legendum mihi videtur decentia, cujus 
vocis exemplum ex Cicerone auctor ipse 
profert, pag. 203] suscipiebant : quod 
bellum nullum, nisi pium, putabant geri 
oportere, prius indicebant [ita lego pro 
fndicerent) bellum iis, a quibus injurias 
Jactas sciebant: Feciales legatoe ree 
repetitum mittebant quatuor, quos Ora- 
tores vocabant. In voce Feciales, peg. 


cujus locum, quamvis in quibusdam de- — 529. Ed. Mercer. J.B. 


pravatum, ad summam rei quod spectat, 


attacked, not as accessories in auothcr’s wars, but as principals; and to 
this effect, by the Law of Nations, a declaration of war was required, 
and by the constitution of Tome; a new edict of the people. For 
SES ben said m the decree against Antiochus: Do you decree that 
war should take place with Antiochus and his followers? which form was 
also used with regard to Perscus, scems to require to be understood, 
as long as the war with Antiochus or with Perseus continued, and with 
regard to those who really joined in the war. 

XI. The cause why nations require a declaration of war for that 
kind of war which we call just by the Law of Nations, is not that given 
by some, that nothing may be done clandestincly or fraudulently; for 
that is a matter rather of bold frankness than of right; as some 


nations are related to hare announced beforehand tho day and place 
of battle: but that it might be clearly known that the war "was | 


undertaken, not as a venturo of private persons, but by the will of 
5—2 
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preedones, neque in eo quod rex gerit in subditos locum 


LA. B. de habent. Ideo Seneca distincte dixit: indicta bella finitimis, 


aut gesta cum civibus. 
XII. Nam quod notant quidam et exemplis docent, 


etiam in bellis talibus capta fieri capientium, verum est, sed 
ex una dumtaxat parte, idque ex jure naturali, non ex jure 
voluntario gentium, ut quod gentibus tantum prospicit, non his 


Alb. Gent. d. qui sine gente sunt, aut pars gentis. Errant et in eo, quod 


putant bellum sui tuendi aut rerum tuendarum ergo suscep- 
tum indictione non egere: nam eget omnino: non quidem 
simpliciter, sed ad € 3 quos dicere coepimus, et mox explicabi- 
mus, effectus. 

XIII. Ne illud quidem verum, non statim atque indic- 
tum est inferri bellum posse: quod Cyrus in Armenios, Ro- : 
mani in Carthaginienses, ut modo diximus, fecerunt. Nam 
indictio nullum post se tempus jure gentium requirit. Potest 
tamen fieri, ut ex naturali jure tempus aliquod requiratur ex 
negotii qualitate, puta cum res repetite sunt, aut pena in 
nocentem postulata, et id negatum non est. Tunc enim id 


the two EH UTE VT or their heads: for from this public character arise 
culiar ich do not take pl ace o either i in a war carried on 


ab 
jd Mes ins Za SIRE pIFRTS. τ or im one which ἃ king makes against his Tübjects. 


eneca speaks with a distinction, of war declared against tieigh- 

owra. or carried on against our own citizens. ° 
XII. For what some remark and illustrate by examples, that 
even in such wars, what is captured becomes the property of the cap- 
tors is true, but on one side only, and that by Natural Law, not by 
the instituted Law of Nations; since that regards only nations and 
their dealings with nations, not those who are without nation, or are 
nly part of a nation. They err in this, that they think that a war 
undertaken for the purpose of defending one’s self or one’s property, 
does not need to be preceded by a declaration of war; for it by 
all means needs such an introduction: not indeed simply, but for 
tha sake of leading to the effects we have already y partly explained, an and 

ll explain further. ^ ^ — — — — TU 

XIII. Nor is it true even that à war may not be begun immedi- 
ately after it has been declared: which Cyrus did in Armenia, and 
the Romans towards the Carthaginians, as we have already said. For 
& declaration of war does not, by the Law of Nations, require any 
definite timo after it. But it may be requisite that, by Natural 
Law, some time may be required, in consequence of the quality of 
tho business: as for instance, if property is required to be restored, 
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dandum est tempus quo quod petitum est commode ficri 
possit. 

XIV. Quod si jus etiam legationum violatum sit, non 
ideo tamen denuntiatione opus non erit ad eos quos dico 
effectus: sed sufficiet eam fieri quomodo fieri tuto potest, per 
literas scilicet: quomodo et citationes et denuntiationes alias 
fieri mos habet in locis minus tutis. 


or criminals to be punished, and this is not refused. For then, 
so much time is to be given as may conveniently suffice for doing what 
is asked. 

XIV. But even if the rights of legation be violated, it does not 
follow that a declaration. of war is not needed for the Cffecets-to 
which I refer: but it is sufficient if it bo mado in such Way àFit ; 
may safely be made, that is, by letter: as also it is usual to make ' 


summonses and denunciations in unsafe places. 


I. Belli solennis effectus gene- ad infantes et feminas por- 
raliter exponuntur. rigi : : 

. Voz licere distinguitur in X. Etiam ad captos, et quovis 
id quod impune fit, nec tempore : ) 
tamen sine vitio, et in id XI. Etiam ad eos qui se dedere 
quod vitio caret, etiamsi id volunt, nec recipiuntur :.— - 
non facere virtutis sit ali- XII. Etiam ad deditos sine con- 
cujus : additis exemplis. ditione. 

I. — Effectus belli solennis in XIII. Perperam id jus ad cau- 
sua generalitate considera- sas alias referri, ut ad ta- 
tos referri ad licere impu- lionem, pertinaciam defen- 

IV. Cur tales effectus intro- XIV. Porrigi et ad obsides. 
ducti sint. XV. Jure gentium vetitum ve- 

V. Testimonia de his effectibus. neno quenquam interimere : 

VL Ez hoc jure interfici et of- XVI. Aut tela, aut aquas ali- 
endi omnes, qui intra fines quas veneno inficere : | 
hostium sunt. XVII. Non et aquas aliter cor- 

VII. Quid si eo ante bellum rumpere. 
venerint ? XVIII. Percussoribus uti an con- 
VIIL Subditos hostium ubique tra jus gentium sit, distin- 
offendi, nisi lex alieni ter- guitur. 
ritorii obstet. XIX. Stupra an sint contra jus 
IX. Jus hoc offendendi etiam gentium. 


CAPUT -IV. 


DE JURE INTERFICIENDI HOSTES IN BELLO SOLENNI, 
ET ALIA: VI IN CORPUS. 


waz L A D illud Virgilii: 


Tum certare odiis, tum res rapuisse licebit. 


Servius Honoratus, cum juris fecialis originém ab Anco 


® Effectus quosdam esse proprios] 


Crantzius Saronicorum x1. 5. 


b Licet matrimonium contrahere, sed 
laudabilior est ex pio proposito celebs 


castitas] Tertullianus adversus Marcio- 
nem I. vacat abstinentie testimonium, 
si licentia eripitur. (Cap. 29.) Vide 
de hac re, et de fuga in persecutione 


CmaprER IV. Of the right of killing enemies in formal War, and of 
other violence against the person. 


I. On the line of Virgil, n. x. 14, in which he says that after the 
declaration of war it will be lawful to ravage the enemy, Servius Ho- 
noratus gives an account of the origin of tho Feciales, and the mode of 
claiming what had been taken from the Romans, and if satisfaction 
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Martio et ulterius ab ZEquicolis petiissct, sic ait: si quando 
homines aut animalia ab aliqua gente rapta essent. populo 
Romano, cum fecialibus, id est, sacerdotibus, qui faciendis 
praesunt federibus, proficiscebatur etiam pater patratus, et 
ante fines stans clara voce dicebat belli causam, et nolentibus 
res captas restituere, vel auctores injuria tradere, jaciebat 
hastam, que res erat pugna principium, et jam licebat 
more belli res rapere. Ante autem dixerat: veteres ledere 
res rapere dicebant, etiamsi rapinc nullum crimen existeret, 
similiter satisfacere res reddere dicebant. Quibus docemur 
belli inter duos populos eorumve capita indicti *effectus quos- 
dam esse proprios, qui bellum ex sua natura non sequuntur: 
quod cum iis optime convenit que ex jurisconsultis Romanis 
modo attulimus. 

11, 1 Sed quod dixit Virgilius licebit, videamus quo per- 
tineat. Interdum enim licere dicitur id quod rectum ex omni 
parte piumque est, etiamsi forte aliud quid fieri possit lauda- 
bilius, quale est illud Pauli apostoli: πάντα μοὶ ἔξεστιν, ἀλλ᾽ 1 Cor. vi 12. 
ov πάντα συμφέρει" omnia (ilius scilicet, generis cujus sunt 
de quibus agere ca»perat et acturus erat) licent mihi, sed non 
omnia expediunt. Sic licet matrimonium contrahere, sed 
laudabilior est ex pio proposito colebs castitas, ut ad Pol- 
lentium ex eodem Apostolo disserit Augustinus. Repetere De aun. 

conj. i. 15. et 

quoque nuptias licet, sed laudabilius est uno contentum esse sw. 


eundem Lib. 1. ad Uxorem. Hierony- 
mus adversus Helvidium, (Tom. 31. pag. 
14. in fin, Edit. Basil.) virgo majoris 
est meriti dum id contemnit, quod si fe- 
cerit, non delinquit. Adversus Jovini- 
axum (Lib, x. pag. 25 B.) ideo plus amat 


virgines Christus, quia sponte tribuunt 
quod sibi non fuerat imperatum. Ad 
Pammachium : semper grandia in au- 
dentium ponuntur arbitrio. Non tibi 
imponitur necessitas ut voluntas premium 
consequatur, (Epist. pag. 1604. (Tom. 1.) 


were not given by restoration, declaring war by throwing a spear. 
Kapere, to ravage, and satisfacere, to restore, were words of a technical 
comprehensiveness. And thus we learn that a war declared between 
two nations, or their heads, has certain peculiar and appropriate effects, 
which do not follow from the nature of war itself: and this agrees with 
what we have already adduced from the Roman lawyers. 

II. 1 But Virgil said licebit, it will bo lawful; let us sce what that 
implies. For sometimes that is said to be lawful which is every way 
right and pious; though something else might be done which is more 
laudable; as St Paul says, all things (of a certain kind) are lawful for 
me, but all things are not expedient. Thus it is lawful to marry, even 
when celibacy is better; it is lawful to marry a second time, though 
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matrimonio; ut recte hanc questionem explicat. Clemens 
Alexandrinus. Christianus conjux 7paganam conjugem licite 
relinquere potest, ut sensit Augustinus, (quod quibus circum- 
stantiis verum sit, discutere non est hujus loci) sed et potest 
retinere: itaque addit ille : utrumque quidem pariter licitum 
est per justitiam que coram Domino est: et ideo nihil 
horum prohibet Dominus, sed non -utrumque expedit. Ul- 
pianus de venditore cui post diem prestitutum vinum licet 
effundere: δὲ tamen cum posset effundere, non effundit, lau- 
dandus est potius. 

2 *Alias vero "cere aliquid dicitur, non quod salva pie- 
tate et officiorum regulis fieri potest, sed quod apud homines 
pens non subjacet. Sic apud populos multos scortari licet : 
apud Lacedsmonios et /Egyvptios etiam furari licebat. Apud © 
Quintilianum est: sunt quedam non laudabilia natura, sed © 


Jure concessa, ut in xii. tabulis, debitoris corpus inter cre- 


Chrysostomus ad 1. Cor. vii. (vers. 9. 
peg. 359. Tom. 11. Ed. Savil.) βελτί- 
ova δείκνυσι τὴν ἐγκράτειαν, meliorem 
ostendit continentiam. Ad Rom. vii. 6. 
ké» μὴ πειθώμεθα καὶ γέενναν ἡπεί- 
λησα, δεικνὺς ὅτι οὐ τῆς φιλοτιμίας 
τῶν ἀγωνιζομένων τὰ ζητούμενα, ὥσπερ 
4 παρθενία xal ἀκτημοσύνη, ἀλλὰ πάν- 
τῶι αὐτὰ ἠνυσθῆναι δεῖ" nisi preceptis 
obediamus gehennam minatus est, osten- 
ditque hac que postulat non esse ex iis 
que certantes suopte studio prestant, 
qualia sunt virginitas et possessionum 
abdicatio, sed omnino ea debent impleri. 
(Pag. 91. eodem Tom.) Secunda ora- 
tione de jejunio: ἀφῆκεν ἔξω τῶν ora- 
δίων, ἀφῆκεν ἀνωτέρω τῶν ἀγώνων 
τὴν παρθενίαν. ἵνα καὶ οἱ κατορθοῦντες 
τὴν οἰκείαν μεγαλοψνχίαν ἐπιδείξων- 


ται, καὶ οἱ μιὶ κατορθοῦντες τῆς σνγ- 
γνώμης ἀπολαύσωσι τοῦ δεσπότου" re- 
liquit extra stadia, reliquit supra «07- 
tandi legem continentiam virginalem, ut 
et qui td prestant animi sui ostendant 
magnitudinem, et qui non prestant indul- 
gentia Domini fruantur. (Tom. vr. 
pag. 833.) Quod mox aptat et ad d«- 
τημοσύνην possessionum abdicationem. 
Adjice qus habet Gratianus ex Augus- 
tino et aliis in causa xiv. quasstione 1. 

€ Clemens Alexandrinus] Stromaton 
Iv. ubi inter alia de secundas nuptias 
faciente ait: οὗτος οὐχ ἁμαρτάνει μὲν 
κατὰ διαθήκην. οὐ γὰρ κεκώλυται πρὸς 
τοῦ νόμον. οὗ πληροῖ δὲ τῆς κατὰ τὸ 
εὐαγγέλιον πολιτείας τὴν κατ᾽ ἐπίτα. 
σιν τελειότητα non peccat is quidem 
in fadus: neque enim ulla lez est que 


once only is better; it is lawful for a Christian husband to leave his 
pagan wife (in certain circumstances), but he may keep her: as 
Augustine says, both are lawful before God, but not alike expedient. 
Ulpian says, that a seller, after the day appointed for delivering the 
wine, may let it run away; but though he may thus shed it, if he do not, 
he is rather to be praised. | 

2 In other cases a thing is said to be lawful, not which is agree- 
able to piety and duty, but which is not liable to punishment. So 
among some people fornication is, in this sense, lawful; and among 
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ditores dividi licuit. Est autem hzc vocis licere significatio 
minus propria, ut recte notat Cicero T'usculanarum quinta de Cep. 19. 
Cinna loquens : mihi contra non solum eo videtur miser quod 
ea, fecit, sed etiam quod ita se gessit ut ea facere ei liceret : 
etsi peccare nemini licet, sed sermonis errore labimur : td 
enim licere dicimus, quod cuique conceditur : recepta tamen, 
ut cum idem Cicero pro Rabirio Posthumo judices sic allo- 
quitur: quid deceat vos, non quantum liceat vobis, spectare cap. & 
debetis : st enim quod liceat quaritis, potestis tollere e civi- 
tate quem vultis. Sic regibus dicuntur omnia licere quia 
sunt ανυπεύθυνοι, exemti a penis humanis, ut alibi diximus. 
At regem, sive Imperatorem informans Claudianus recte ail: De IV. Cons, 
Nec tibi quid liceat, sed quid fecisse decebit 
Occurrat. 


Et Musonius castigat reges: μὴ τὸ καθήκει μοι λέγειν uej.e- Apod Sob. 


ληκότας, ἀλλὰ τὸ ἔξεστί μοι, qui in more habent dicere ^ ™* 
hoc mihi licet, non hoc me decet. 


prohibeat, sed non implet excellentissi- 
mam evangelica vite profectionem. (Lib. 
IH. cap. xii. pag. 548. Ed. Ozon.) 

4 Paganam conjugem licite relinquerc 
potest, ut sensit Augustinus] Libro 1. de 
adulterinis conjugiis ad Pollentium cap. 
14. et 18. ex quibus locis multa tran- 
scripsit Gratisnus in causam xxviii. 
queest. 1. 

« Alias vero licere aliquid dicitur, 
non quod salva pietate et officiorum re- 

. gulis fieri potest, sed quod apud homines 
pena non subjacet) Tertullianus in ex- 
hortatione ad castitatem: licentia ple- 
rumque tentatio est disciplina. (Cap.8.) 
Jbidem: omnia licent, sed non omnia pro 
salute, Chrysostomus de Penitentia 
vil. ὁ ἀκρίδας ἐκ βοτανῶν ἐσθίων καὶ 


μέλι ἄγριον, τῷ τὴν λαμπρὰν Wapart~ — 
θεμένω καὶ βασιλικὴν τράπεζαν ἐξ αὖ- 
θεντίας προστάττει, οὐκ ἔξεστί σοι. 
καί τοι ἐδόκει βασιλεῖ πάντα ἐξεῖναι" 
Àic qui herbarum cacuminibus vesceba- 
tur et fero melle, illi splendidam et re- 
giam mensam sibi apponere solito, cum 
auctoritate edicit, non licet tibi, Atgqui 
videntur regi omnia licere. (Tom. v1. 
psg. 808.) Columella prefatione libri 
vit. Nee sane est vindicandum nobis 
quicquid licet : nam summum jus antiqui 
putabant summam crucem. Hieronymus 
ad Jovinianum : est vere jus summum 
summa malitia. (Locus Columelle est 
Lib. 1. cap. 7. Hieronymi autem, non 
ad Joviniamum, sed ad Innocentium, 
Tom. 1. pag.235. J.B.) 


the Egyptians and Lacedzemonians, theft also. So tho right of dividing 
the debtor’s body was lawful by the twelve Tables. But this use of 
the word licere, to be lawful, is less proper, as Cicero says: i£ is not 
lawful to commit a sin, but we are deceived by an erroneous phrase; 
for we say that is lawful which is allowed by law: and in another place 
he says to the judges, you are not to consider what is lawful or allowed, 
but what is decent and proper. So to kings who are irresponsible 
everything is said to be lawful. But Claudian rightly says to a king, 
You are not to consider what is lawful, but what becomes you, And so 
Musonius. 


Lib. xxx. & 
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8 Eoque sensu sepe opponi videmus quod licet, ot quod 
oportet, fut a Seneca patre in controversiis non semel. Am- 
mianus Marcellinus: sunt aliqua que fieri non oportet, 


Lib v. E14 etiamsi licet. Plinius in epistolis: oportet quae sunt inho- | 


Cap. 3. 
Cap. 16. 
Deci. 251. 


nesta, non quasi illicita, sed quasi pudenda vitare. Cicero 
ipse oratione pro Balbo: est enim aliquid quod non oporteat, 
etiamsi licet; Idem pro Milone fas esse ad naturam, licere 
ad leges refert. Et in declamatione patris Quintiliani est, 
aliud esse jura spectare, aliud justitiam. 

III. Hoc ergo modo ledere hosti hostem licet, et in per- — 
sona, et in rebus, |l est, non ei tantum qui ex justa causa 
bellum gerit, quique ledit intra eum modum quem naturaliter 
concessum initio hujus libri diximus, sed ex utraque parte et 
indistincte: ita ut eam ob causam nec puniri possit in alio- 
forte territorio deprehensus, tanquam homicida aut fur, nec 
bellum ipsi ab alio talis facti nomine inferri Hoc sensu 
apud Sallustium legimus: cut omnia in victoria lege belli 


. licuerunt. 


IV. Causa cur id gentibus 'placuerit hzc fuit: c-od 


inter duos populos de jure belli pronuntiare velle periculosum 


f Uta Seneca patre] Interalia con- etiam non solenni, valent. Fuse dixi. 
troversiarum libro rv. 25. mus in Notis nostris Gallicis. J. B. 

! Non opus est heic ullo consensu * Non ad Senatum, sed ad Appium 
Populorum: sed ex ipso Jure Nature Legatum, in Concilio Achsorum. In. 
rationes peti possunt,quz in omni Bello, spice locum, a me distincte indiegtum. 


8 And in this senso what is lawful is often opposed to what is 
right (oportet), as in Seneca repeatedly. So Ammianus, Pliny, 
Cicero. And Cicero opposes /as esse, what is right by nature, to 
licere, which is allowed by law. And Quintilian opposes jura, lawful 
rights, to justice. 

III. In this latter sense, it 1s lawful to harm an enemy both in per. 
son and in property; and this, not only for him who is making a just 
war and who harms the enemy in the way which is allowed by Natural 
Law, as wo have explained; but on both sides, and without distinction: 
so that he cannot for this reason be punished, if caught in another 
territory, as a homicide or a thief, nor can war be made on him on 
the ground of such an act. So Sallust says, All being lawful to the 
victor by the laws of war. 

IV. The reason of this rule among nations was this: that for 
other nations to offer to pronounce on the right of war between two 
peoples, would be dangerous fot those who interfered, and who might 
thus be involved in a war belonging to others; as the Massilians said, 
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fuerat aliis populis, qui ea ratione bello alieno implicarentur, 
sicut Massilienses in causa Cesaris et Pompeii dicebant, neque Cemr de 
gui judicii neque suarum esse virium discernere utra pars jus- x 
tiorem haberet causam: deinde, quod etiam in bello justo vix 
satis cognosci potest ex indiciis externis, quis justus sit se 
tuendi, sua recuperandi, aut ponas exigendi modus, ita ut 
omnino preestiterit hsec religioni bellantium exigenda relin- 
quere, quam ad aliena arbitria vocare. Achzi in oratione ad 
?senatum apud Livium, quonam modo ea que jure belli acta Liv. xxxix. 
sunt, in disceptationem veniunt ? Proter hunc effectum h- 
centix, id est, impunitatis, est et alius, dominii scilicet, de quo 
posterius agemus. 

V. 1 Illa autem, quam nunc tractare cepimus, ledendi 
licentia primum ad personas porrigitur: de qua multa exstant 
apud probos auctores testimonia.  Grecum est proverbium 
 Eex tragedia Euripidis: 

Καθαρὸς ἅπας rot πολεμίους ὃς ἂν κτάνῃ" 
Purus profecto est quisquis hostem occiderit. 

Itaque more Grecorum antiquo cum his, qui extra bellum 
occidissent hominem, ?lavare, cibum aut potum sumere, mul- 


v.L 


J. B. PHONTIS, Orat. xiv. xv. pag. 93. Ed. 
ε Ex tragedia Euripidis] Ione, ^ Wechel. [pag. 130. ὃ 11.] et Orat. x v1. 
( ve. s. 1834. ) pag. 139 [pag. 145. 8 4] Vide et 


3 Vide supra Lib. 1. cap. ii. $5. num. Mecrsi Themid. Attic. Lib. 1. cap. 15. 
8. Adde duo loca luculenta Axrr- J.B. 


in the case of Cesar and Pompey, that they had neither jurisdiction 
nor power to discern which side was most in the right. And in the 
next place, it can scarcely be known by external indications, in a just 
war, what is the proper limit of self-defense, of recovery of property, 
or of exaction of punishment; so that it is h- all means better to 
leave this to the conscience of the belligerents, than to appeal to ex- 
traneous decision. So the Achzans in their oration to the Senate *, 
ask, In what manner are things done by the laws of war to be called 
under discussion ? Besides this effect of this allowable character of acts, 
there is anothor, as regards ownership, of which we shall have to 
speak hereafter. 

V. 1 This right of doing harm to tho enemy, extends, first to 
their persons, as we have many testimonies in Greek authors. He is 
pure who slays enemies, according to the Greek proverb in Euripides. 
And therefore by the usages of the Greeks, though it was not lawful to 
wash, or to eat, or to drink, and still less to join in sacred offices, with 


5 Not to the Senate, but to Appius the legate in the Achzan Council. J. B. 
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. toque magis sacra facere fas non erat; cum his qui in bello, 


Lib. xxvi. 31. 


Lib. xxi 13 


Tib. zxviit. 
23. 
Cap. 9. 


Cap. 4. 


Bell. 

vii. 41. 
Lib. iii. 8. 
£5 


Ann. i. 48. 


fas erat. Et passim occidere, jus belli vocatur. Marcellus 
apud Livium: quicquid in hostibus feci, jus belli defendit. 
Apud eundem Alorcus ad Saguntinos: sed hee patienda cen- 
seo potius, quam trucidari corpora vestra: rapi, trahique 
ante ora vestra conjuges ac liberos belli jure sinatis. Idem 
alibi cum narrasset Astapenses occisos, addit, factum jure 
belli. Cicero pro Deiotaro: tibi vero inimicus cur esset a 
quo cum vel interfici bellà lege potuisset, regem se et. filium 
auum constitutos esse meminisset? Et pro M. Marcello: 
nam cum ipsius vi ‘orice conditione jure omnes occidissemus, 
clementio tum judicio conservati sumus. Cmrsar Heeduis 
significat suo beneficio conservatos, quos jure belli interficere 
potuisset. Josephus in Bello Judaico : καλὸν ev πολέμῳ θνή-" 
σκειν, ἀλλὰ πολέμου νόμῳ, TOUT ἔστιν ὑπὸ τῶν κρατούντων' 
pulchrum in bello occumbere, sed belli jure, id est, vitam 
adimente victore, Papinius ( Thebaid. xu. 522): 
Nec querimur czesos: "hrec bellica jura, vicesque 
Armorum. 
2 Jure autem belli cum dicunt hi scriptores, non tale 
intelligi quod actum culpa omni liberet, sed qualem dixi impu- 
nitatem, ex aliis locis apparet. Tacitus dixit in pace causas 
et merita spectari, ubi bellum ingruat innocentes ac noaios 


à Hac bellica jura] Servius in ex. — (vers. 598) jure bellico Politen Pyrrhus - 
cerptis Fuldensibus ad 11. ZEneidos: ^ occiderat: sed cur ante oculos patris? 


those who had slain a man not in war; yet it was lawful to do so with 
those who had slain in war. And perpetually, to slay, is called the 
right of war. So in Livy, Marcellus, and Alorcus, and so of the Asta- 
penses slain by the laws of war. So Cicero for Deiotarus and for 
Marcellus; Cesar to the Heedui; Josephus; Statius; speak of per- 
sons slain, or liable to be slain, by the right of war. 

2 That when these writers speak of tho right of war, they do not 
mean a right free from all blame, but such an impunity as I have men- 
tioned, appears from other places. So Tacitus says, Zn peace, men's 
case and desert is regarded; when war comes, the guilty and the inno- 
cent fall alike. And elsewhere, The justice of men did not permit them 
to honour that slaughter, nor the right of war to avenge it. And in 
the same way we must understand tho right of war which Livy says 
the Achivi did not exercise against Eneas and Antenor, because they 
had always advised peace. So Seneca, in his epistles, says that The 
things which, if men did privately, would subject them to capital punish- 


ἫΝ pu J-— 


Ar. IV.] BELLO SOLENNI, ET ALIA VI IN CORPUS. 77 


jucta cadere. Idem alibi: nec illis aut honorare eam cadem Hist. ti. n. 
jus hominum, aut ulcisci ratio belli permittebat. | Neque 
aliter sumendum jus belli, quod abstinuisse Achivos ZEnea et 
Antenore memorat Livius, eo quod pacis auctores semper Lm. 1. 
fuissent. Seneca in tragedia Troadibus (vers. 335): 
Quodcunque libuit facere, victori licet. 

Et in epistolis: ‘qua clam commissa capite luerent, tum quia Eput ss. 
paludati fecerunt, laudumus : et Cyprianus, homicidium cum Epist 2. oe 
admittunt singuli, crimen est: virtus vocatur cum publice sn PP 
geritur : impunitatem sceleribus acquirit non innocentie 
. ratio, sed sevitie magnitudo. Deinde: consensere jura 
peccatis, et ccpit esse licitum quod publicum est. Sic Lac- 
tantius Romanos ait legitime injurias intulisse. Nec alio sensu Inst. Di. 
Lucanus: jusque datum scelert. Phare L2. 

VI. Late autem patet hoc jus licentiz : nam primum non 
eos tantum comprehendit, qui actu ipso arma gerunt, aut qui 
bellum moventis subditi sunt, sed omnes etiam qui intra fines 
sunt hostiles: quod apertum fit ex ipsa formula apud Livium: 
hostis sit ille, quique intra. prasidia ejus sunt. Nimirum Lm. xxxv. 
quia ab illis quoque damnum metui potest, quod in bello con- passim. 
tinuo et universali sufficit ut locum habeat jus de quo agimus: 
aliter quam in pignorationibus, quse, ut diximus, ad exemplum 
onL.rum impositorum ad luenda civitatis debita introductsm 


Spartianus Severo: preter eos quos jus quia paludati fecerunt, laudamus] Con- 
prelii absumsit, (Cap. 14.) fer que supra libro 11. cap.i. $ 1. 
! Qua commissa. capite luerent, tum 


ment, when they are done in the general's cloak, we praise; and Cy- 
prian, When individuals commit homicide, it is a crime; it ts called a 
virtue when done publicly. Impunity ts acquiv^d not by innocence, but 
by the greatness of the mischief done. And again, Rights were accom- 
modated to the convenience of the offenders, and that became lawful 
which was public. So Lactantius says that the Romans inflicted 
injuries legitimately, and Lucan speaks of right given to wickedness. 
VI. And this right to do such things as allowable, is very 
comprehensive. For in the first place, it comprehends not only those 
who actually bear arms, or who aro the subjects of him who makes 
the war, but all who are within the hostile boundaries; as appears by © 
the formula in Livy: Let him be an encmy, and those that are under 
his protection. This is held, because such persons also may give 
occasion for fear, which in a continued and extended war, suffices to 
establishthe right of which we speak. This case is different from - 
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4a 8 D. sunt: quaro mirum non est, si, quod Baldus notat, multo plus 
licentise sit in bello quam in pignorandi jure. Et hoc quidem 
quod dixi in peregrinis, qui commisso cognitoque bello intra 
fines hosticos veniunt, dubitationem non habet. 

VII. At qui ante bellum eo iverant, videntur jure gen- 
tium pro hostibus haberi *post modicum tempus intra quod 

Thw.i19& discedere potuerant. Nam sic Epidamnum obsessuri Corcy- 
rei peregrinis primum discedendi faciebant copiam, denuntiantes 
alioqui pro hostibus futuros. 

VIIL 1 Quiautem vere subditi sunt hostium, ex causa 
scilicet permanente, eos offendere ubique locorum jure hoc 
gentium licet, si ipsorum personam respicimus. Nam cum 
alicui bellum indicitur, simul indicitur ejus populi hominibus, 
ut supra ostendimus in formula indictionis: sic et in decreto, 

Liv.xxxL & vellent, juberent Philippo regà Macedonibusque qui sub regno 
ejus essent bellum indici. Hostis autem qui est, ubique secun- 
Incert. reg dum jus gentium impeti potest. Euripides: 
Νόμος yap ἐχθρὸν δρᾷν ὅπου λάβῃς κακῶς. 
Ubicumque prensum jura ledi hostem sinunt. 


k Post modicum tempus] Bembus viz, — didem libro iv. ( Cap. 105.) 
historis. Ea defensione utitur Cicero | Sed ex jure ejus qui ibi imperium 
pro Ligario. (Cap.2.) Exemplum ha- habet] Confer dicenda infra cap. vr. 
bes apud Livium libro xxv. cap. 22. de ὃ 26.: οὐ Albericum Gentilem Hispani- 
civibus Campanis. Alia apud Thucy- carum advocationum Lib. 1. cap. 6. 


that of securities, which, as we have said, were introduced after the 

example of burthens imposed to pay the debts of the state; wherefore 

it is not to be wondered at that much more is allowable in war than 
. in the law of securities. And this is not a matter of doubt as con- 

cerns strangers who enter the enemy's confines when war has been 
^ begun and is known. 

VII. But those who had gone thither before the war, may, it 
would seem, by the law of nations, be held for encmies after a mode- 
rate time within which they could depart. And thus the Corcyreans, 
when about to besiege Epidamnus, first gave allowance to strangers 
to depart, and announced that if they did not, they would hold them 
for enemies. 

VIII. 1 As to those who aro truly the subjects of the enemy, 
.that is, from a permanent cause, it is allowable to attack them where- 
ever they are, by this right of nations, if wo regard their persons. 
For when war is declared against any one, it is declared against the 
men of that people, as we shewed above; and so in the decree 
against Philip. And he who is an enemy may be attacked every- 
where, as Euripides says. So Marcion of deserters. 
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Marcianus jurisconsultus : transfugas licet, ubicumque inventi 
fuerint, quasi hostes interficere. 

2 Interfici ergo possunt impune in solo proprio, in solo 
hostili, in solo nullius, in mari. In territorio autem pacato, 
quod eos interficere aut violare non licet, id jus non ex ipso- 
rum venit persona, !sed ex jure’ ejus qui ibi imperium babet. 
Nam civiles societates constituere potuerunt in eos qui in 
aliquo sunt territorio nihil per vim agi, nisi judicio tentato : 
sicut ex Euripide citavimus, 

Si crimen istis aliquod hospitibus struis, 

Jus impetrabis: vi quidem hinc non abstrahes. 
Ubi autem judicia vigent, ibi personarum spectantur merita, 
et cessat jus istud promiscuum nocendi quod inter hostes in- 


L. 3. ta fine 
D. ad i. Corn. 
de Sicar. 


Lib. Hi. 21. 
86, 


troductum dicimus. Narrat ™Livius septem triremes Pceno- Lib. xxviii 


rum fuisse in portu ejus ditionis cui Syphax imperabat, cui 
pax eo tempore erat cum Carthaginiensibus Romanisque; ad- 
venisse eo cum duabus triremibus Scipionem, opprimique a 
Poenis potuisse priusquam portum intrarent; sed vento acriore 
illatas in portum antequam Peni anchoras molirentur: tum 
vero Poenos nihil ausos in regio portu. 


Wechnerum in consilio Franconico 92. Turcis apud Tunetem, Bembum Lib. rv. 

m Livius) Vide simile factum Vene- de Pisanis et Genuatibus in Sicilia, Bi- 
tor. 3 Grecos impedientium nein por- zarum bello Pisano, de Rostochio et 
tu juris Veneti Turcis noceant, apud — Gripswaldia Paulinum Gotthum. 
Chalcocondylam Lib. 1x. de Venetis et 


2 'Therefore we may slay such persons on our own soil, on the 
hostile soil, on ground which is no one's, and on the sea. That it is 
mot lawful to slay them, or do them violence, in ἃ peaceful neutral 
territory, is a consequence, not of their personal rights, hut of the 
rights of the lord ot tho territory. For civil societies may establish 
a rule that, against those who are In any terr ory, nothing shall be 
done by violence, except when judicial proceedings have been tried; 
as we have already quoted from Euripides. And when judicial pro- 
ceedings are in force, then the deserts of persons are regarded, and 
there is an end of that promiscuous right of doing harm, which, as we 
have said, has been established between enemies. Livy relates that 
seven ships of war of the Carthaginians were in a port belonging to 
Syphax, who was then at peace both with the Carthaginians and the 
Romans; and that Scipio came with two ships and might have been 
destroyed by the Carthaginians before they entered the harbour; 
but that coming with a brisk wind they struck into the port before 
the Carthaginians could raise their anchors ; and then, in the port be- 
longing to the king, the Carthaginians did not venture to attack them. 
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IX. 1 Ceterum ut ad rem redeam, quam late licentia 
ista se protendat vel hine intelligitur, quod infantium quoque 
et feminarum cedes impune habetur, et isto belli jure com- 
prehenditur. Non huc adferam quod Hesbonitarum feminas 
et pueros Hebrzi occiderunt, et quod idem fieri imperatur in 
Canansos, Pet quorum connexa cum Cananzis erat causa: 
Dei ista sunt opera, cujus in homines jus majus est quam 
hominum in bestias, ut alibi disseruimus. Illud propius acce- 
dit ad testandum morem communem gentium, quod in Psalmo 
beatus dicitur fore qui Babyloniorum infantes petre allidet, 


cui par est ?Homer' ^um illud (Ziad. xxi. 63): 
. καὶ νήπια τέκνα 
Βαλλόμενα προτὶ ἄστυ ἐν αἰνῇ δηϊότητι" 
Illisaque corpora terrz 
Infantum, sevus dum concutit omnia Mavors. 


5 Ef quorum connexa cum Cananais 
erat causa] Ut Amalecitie, de quibus 
Josephus libro vr. 8. in Saulis rebus: ἐπὶ 
σφαγὴν γυναικῶν καὶ νηπίων ἐχώρη- 
σεν, οὐδὲν ὠμὸν οὐδ᾽ ἀνθρωπίνης σκλη- 
ρότερον διαπράσσεσθαι φύσεως sj γού- 
μενος, πρῶτον μὲν πολεμίους ταῦτα 
δρῶν ad cedem feminarum etiam et 
puerorum processit, nihil existimans se 
erudele aut nature humane adversum in 
eo fücere, primum quod hostes erant in 
quos id fiebat, &c. (Cap. vii. § 2. di- 
vis. Hudson.) 

© Homericum illud) Ex eodem Ho- 
mero Severus in Britannos his verbis 
usus (apud Xiphilin. pag. 342. Ed. H. 
Steph. Locus est Iliad. v1. 57): 

μηδ᾽ Syria γαστέρι μήτηρ 

Keüpor ἐόντα φέροι, μηδ᾽ ὃς φύγοι αἷ- 

si» ὄλεθρον. 


nec qui latet abditus intra 

Viscera matris adhuc fugiet crudelia fata. 

P Romani capta Ilurgi] Scipio capta 
Numantia: Juliani milites in mulieres 
Daciris relictas. Zosimus 111. (cap 15.) 
Idem Julianus capta Majozamalcha, 
Sine sexus discrimine vel etatis, quic. 
quid impetus reperit potestas iratorum 
absumsit: ait Ammianus libro xxiv. 
(cap. iv. pag. 436.) (Quod de Scipione 
dicit Auctor, nullo auctore dicit. Con- . 
trarium patet ex eo quod narrat APPI. 
ANUS, Bell. Hispan. pag. 311, Ed. H. 
Steph. ex superstitibus Numantinis Sei- 
pionem quinquaginta tantum triumpho 
servasse, alios vendidisse. Immo alii vo- 
lunt, Numantinos se ipsos omnes con- 
cremasse, ut ne unus quidem superfu- 
erit. Vid. FLoRuM, Lib. ir. cap. 18, 
ibique Interpretes. J. B.] 


IX. 1 To return to the subject; how wide this allowance of 


doing harm to enemies extends, may be understood from this; that 
the slaughter of infants and women is allowed to have impunity, as 
comprehended in that right of war. I will not here adduce the 
slaying of the women and the little ones of Heshbon (Deut. ii. 34); 
and what they did to the Canaanites and their allies; for these are 
the doings of God, who has a more absolute right over men than men 
have over brutes. But a passage which approaches more nearly to a 
testimony of the common usage of nations, is that in the Psalms, 
exixvii. 9, Happy shall he be that taketh and dasheth thy little ones 
against the stones. So Homer. 
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2 Thraces olim capta Mycalesso feminas quoque et infan- 
tes occiderunt, narrante Thucydide. Idem de Macedonibus ue. «x. s. 
cum Thebas cepissent narrat Arrianus. ? Romani capta Ilurgi De Er». 
urbe Hispania, ἔκτειναν ὁμαλῶς xai παιδία Kai ‘yuvatkas, — 
sine discrimine interemerunt etiam mulieres et pueros, quae 
verba sunt Áppiani. Germanicus Cesar Tacito narratur vicos Bed. Hu. 
Marsorum (Germanis is populus) ferro flammisque pervas- 4"»* ! 8. 
tasse, additurque: non serus, non ctas miserationem attulit. 
Titus Judeorum etiam *pueros et feminas in spectaculo feris 
laniandas proposuit. Et tamen hi duo ingenio minime sevo 
fuisse creduntur: adeo ssvitia illa in morem verterat. Quo 


minus mirum si et senes interficiuntur, ut a Pyrrho Priamus. ry" v. 550, 
X. 1 Ne captivi quidem ab hac licentia exemti. Pyr- 
rhus apud Senecam ex recepto tunc more: Troad. v. 333. 


Lex nulla capto parcit aut poenam impedit. 


4 Nihil hac de re apud JoskePnvx. 
Immo diserte hic ait, captis Hierosoly- 
mis, Titum vendi jussisse omnes, qui 
infra decimum septimum annum essent. 
Bell. Jud. Lib. vi. cap. ix. § 2. divis. 
Hudson. Hausit Auctor noster ex AL- 
BERICO GzNTiLI!, Lib. 11. cap. xxi. pag. 
425, qui tamen nullum alium testem ad- 
fert, nisi Canpanr Encom. Neron. ubi 
hic adversus Titum debacchatur, quasi 
Neroni comparandum, eo quod wno 
spectaculo aliquot millia Judeorum, in 
quibus PUERI ET MULIERES, feris dila- 
vniandos exposuerit. Cujus rei auctorem 
adfert amicum Titi JosEPRUM, Tom. 1. 
pag. 205. Opp. Cardan. Ed. Lugd. 
: 1663. At Josephus ne γρὺ quidem de 


pueris et mulieribus habet, d. loc. J. B. 
« Ne captivi quidem ab hac licentia 
exempti] Eliseus apud Josephum: τοὺς 
ydp νόμῳ ληφθέντας πολέμου, darox- 
τείνειν ἔλεγε δίκαιον" belli jure captos 
interfici justum dicebat. (Antiq. Jud. 
Lib. 1x. cap. iv. 8 3. Ed. Hudson.) Ita- 
que Virgilius captivum inducit rogan- 
tem : ) 
Per patrios manes, per spes surgentis Tull, 
Te precor hanc animam serves natoque patri- 
que. 
(ZEn. x. 524.) Lxx millia Slavorum 
captorum ab Ottone interfecta narrat 
W'itikindus Lib. i11. [pag.34. Edit. Wee 
chel. 1577. ubi tamen Septingenti capti- 
vorum tantum capite cesi dicuntur.] 


2 When the Thracians took Mycalessus they put to death the 


women and children. 


So the Macedonians did when they took 


Thebes; the Romans when they took Ilurgis in Spain; Germanicus 
ravaged the Marsi with fire and sword without mercy to sex or age. 
Titus exposed the children and women taken at Jerusalem to fight 


with wild beasts in the public spectacles *. 


And yet Germanicus and 


Titus are considered as humane men ; $o much had that kind of cru- 
elty become customary. And hence we are tho less to wonder that 
old men were slain, as Priam by Pyrrhus. 

X. 1 Even captives were not exempted from this liability. No 


* Barbeyrac shews that this assertion is not supported by good authors, and is 
apparently taken from a declamation of Cardan against Titus. 


[enor. rrr.] 
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. In Ciri Virgiliana belli lex hzc dicitur, etiam in feminas cap- 
v4  tivas. Ita enim ibi Scylla: 
At belli saltem captivam lege necasses. 

Sed et illo Senec; loco de femina, Polyxena nimirum, occi- 

i,Fr*tx". denda agebatur. Hinc illud Horatii : 
| Vendere cum possis captivum, occidere noli. 

I» Adetps, — Ponit enim licere: et Donatus, servos dictos qui servati essent, 
v. 88. quum eos occidi oporteret jure belli: ubi illud oporteret, im- 

proprie, pro liceret positum videtur. Sic a Corcyrwis inter- 
15.1.88. fecti captivi ex Epidamno, narrante Thucydide. Sic quinque 
Appi. — millia captivorum ab Annibale occisa: et a M. Bruto non 
px. pauci. Apud Hirtium bello Africano Scipionem sic alloquitur 
Esa — centurio Cssarianus: tibi gratias ago, quod mihi vitam ἐπ» 

columitatemque belli jure capto polliceris. 

2 Nec tempore ullo excluditur potestas occidendi tales 
servos, id est bello captos, quantum ad jus gentium pertinet : 
etsi legibus civitatum hic magis, illie minus adstringitur. 

XI. Quin et supplicum occisorum passim occurrunt ex- 


® Nescio unde hoc habeat Auctor, runt, vinctos in Macedoniam ad ergas- 
et vereor ut memoria eum fefellerit, — tula missos fuisse, Lib. 1. cap. 17. Vide 
Nihil hac de re invenio apud Scriptores οὐ finem ejusdem Libri. J.B. 
historia Alexandri Magni. Immo AR- t Acceptos in deditionem sine condi- 
RIANUS diserte ait, quotquot mercenari. tione ulla legas interfici] Vide Thuanum 
orum militum vivi in potestatem vene- libro Lxx. in anno cIoIorxxx. in re- 


law spares or protects a captive. So Pyrrhus in Seneca, Scylla in 
the Ciris of Virgil; and so in the case in Seneca, where the captive was 
ἃ woman, Polyxena. So Horace. Donatus says that servi were so 
called because they were preserved when the law of war was that they 
should be slain. So the captives at Epidamnus were slain; and five 
thousand captives by Annibal: and by M. Brutus not a few. So 
Cesarianus in Hirtius speaks. 


2 Nor is the power of killing such captives excluded by any lapse 
| of time, so far as the Laws of Nations are concerned; though by tho 


Laws of Stites, this right is restricted, in some places more, in 
me,lesi. ^ 

XI. Wo have even examples constantly of persons who offer 
themselves as suppliants, and aro put to death; as seen in the act of 
Achilles in Homer, and Mago and Turnus in Virgil : which are narrated 
so as to imply a defense of the right of war which I have mentioned. 
And Augustine, praising the Goths who had spared those who begged. 
for their lives, and those who took refuge in temples, says, What 
would have been allowable by the right of war, they held not allow— 
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empla, ut ab Achille apud Homerum, apud Virgilium Magonis Tied. xx. 3, 
et Turni: qux» ita rarrari videmus ut defendantur simul illo rae 
quod dixi belli jure: nam et Augustinus laudans Gothos qui oe 
supplicibus et in templa perfugientibus pepercerant: Quod Pic* ™™ 
belli jure fieri licuisset, ait, illicitum sibi esse judicarunt. 
Nec qui se dedunt semper recipiuntur, ut in pugna ad Gra- 

. nicum Greci qui Perse militabant: apud Tacitum Uspenses 4»e. xit i7. 
veniam liberis corporibus orantes: quod aspernati, inquit, 
sunt victores, ut belli potius jure caderent. Nota et hic 
belli jus. 

XII. Sed et "acceptos in deditionem sine conditione ulla 

legas interfici, ut a Romanis Pometiz principes, a *Sulla Sam- Liv. ii. 17. 
nites, a Cesare Numidas, et ipsum Vercingentorigem : : imo Dion. τὴν 
mos hic ferme perpetuus Romanorum in hostium duces, sive at αὶ. 
captos, sive deditos, *ut triumphi die occiderentur, quemad- 
modum Cicero nos docet quinta Verrina, Livius tum alibi, tum Cap 80. 
libro xxvi, Tacitus Annal. xu, et alii multi. Eodem Tacito Cs» 18. 


memorante, Galba decimari jussit, quos deprecantes in fidem Hee ὑπ. 


bus Hiberniz. 

* De Samnitibus nihil tale reperio, 
nec apud Plutarchum, nec apud Appia- 
num Alexandr. Sequutus est Noster, 
sine examine, Albericum Gentilem, Lib. 
II. cap. xvii. pag. 364. Et hic videtur 
confudisse quod legerat de Antemnati- 


bus, in Vita Syll, a PLUTARCHO con- 
scripta, pag. 471 νυ. sed in quo fuit in- 
signis perfidia. J. B. 

*. Ut triumphi die occiderentur] Si- 
mile apud Regnionem in anno Io cccc v. 
(pag. 436. .Ed. Argentor. 1000.) 


able for them. 


Nor are those who surrender always received, as 


in the battle of the Granicus, those were not who were serving 

"under the Persians*; and in Tacitus, the Uspenses praying for 
pardon for the free persons; which prayer, he says, the victors re- 
jected, that they might rather fall by the right of war. Here again note 
the right of war. 

XII. Even those who have surrendered unconditiorally and been 
received, you may find, in history, put to death; as the rulers of Po- 
metia by the Romans; the Samnitest by Sulla, the Numidians, and 
Vercingentorix himself, by Cesar. Indeed this was almost the constant 
practice of the Romans towards the leaders of their enemies, whether 
taken or surrendered, that they should be put to death on the day of 
the triumph: as Cicero tells us, and Livy, Tacitus, and others. 
Tacitus also relates that Galba ordered a body of men to be decimated 
whom he had received begging for their lives: and Cecina, having 


* This is not supported by the historians of Alexander, as Barbeyrac shews. 
+ This is not supported by good historians: J. B. who explains the error. 
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id.i@  accoperat: et Cucina, in deditionem accepto Aventico, in Ju- 
lium Alpinum 6 principibus, ut concitorem belli, animadvertit: 
ceteros venim vel szevitie Vitellii reliquit. 

XIII. 1 ‘Solent interdum historici causam interfectorum 
hostium, captorum presertim aut supplicum, referre aut ad 
talionem, aut ad pertinaciam in resistendo : sed he causs, ut 
alibi distinximus, suasorim magis sunt quam justifice. Nam 
talio justa et proprie dicta in eandem personam qus deliquit 
exercenda est, ut intelligi potest ex his qux de pene commu- 
nicatione dicta sunt supra. Contra vero in bello plerumque 
id quod talio dicitur in malum redundat eorum quorum in eo 
quod accusatur nulla est culpa. Cujus morem sic describit 
Diodorus Siculus: ov γὰρ ἠγνόουν. δι᾽ αὐτῶν τῶν ἔργων μα- 
θόντες, ὅτι τοῖς διαπολεμοῦσι κοινῆς τῆς τύχης ὑπαρχούσης, 
ἀμφοτέρους κατὰ τὰς ἥττας τοιαῦτα ἀνα γκὴ πάσχειν, οἷα 
ἂν αὐτοὶ πράξωσιν εἰς τοὺς ἀτυχήσ αντας" neque enim 1gno- 
rabant ipsis rebus edocti, cum bellantium par sit fortuna, 
alterutris, si male rem gessissent, id expectandum quod ipsi 
in victos statuissent. Apud eumdem Philomelus dux Phocen- 
sium, διὰ ταύτης τῆς κολάσεως τοὺς ἐχθροὺς ἐποίησε μετα- 


Bibl. xiv. 47. 


Lib. xvi. 81. 


t Solent interdum historici causam 
interfectorum hostium, captorum preser- 
tim aut supplicum, referre aut ad talio- 
nem, aut ad pertinaciam] Ut Chalco- 
condylas libro vitr. 

« Pari pena ezacta] Vide eundem 


Diodorum de Spondio et Amileare Bar- 
ca iu Excerptis Peiresianis, (Pag. 277.) 
? Vide etiam Liviom, Lib. 11. cap. 
xvi num.9. J. B. 
8 'TACITUS, loco in ora libri distinete 
indicato, loquitur tantum de liberis 


had Aventicum surrendered to bim, put to death Julius Alpinus, as the 
instigator of the war: but left the others to the clemency or cruelty 
of Vitellius. 

XIIL 1 Historians sometimes mention, as tho cause of putting to 
death enemies, especially captives or suppliants, the rule of retalia- 
tion, or their obstinacy in resisting: but these causes, as we have 
elsewhere explained, are rather suasory than justificatory. For reta- 
Ligation, which is just, and properly so called, must be exercised against 
the same person who has offended: as may be understood from what 
we have said of the punishment of accessories, But on the other hand, 
it commonly happens that what is called retaliation, falls upon those 
who have no share in the blame which is charged. The practice is, 
that those who are defeated, are made to suffer what they had in— 
tended to inflict; and that by such inflictions, the enemy are restrained 
from overbearing severities. So Diodorus. 

2 As for obstinacy in defending one’s own side, no one can thinlcad 
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θέσθαι τῆς ὑπερηφάνου καὶ δεινῆς τιμωρίας" “part pena 
exacta effecit, ut hostes a superbo et insolenti supplicio 
temperarent. 

2 Pertinax vero studium in partes nemo est qui sup- 
plicio dignum judicet, ut apud Procopium Neapolitani Beli- 1 cet. c s. 
sario respondent, quod tunc maxime obtinet cum partes ill; 
aut a natura assignatsz, aut honesta ratione elects sunt. Imo 
tantum abest ut in eo crimen sit, ut pro crimine habeatur si 
quis preesidio decesserit, presertim veteri jure militari Ro- Polrb.i 17. 
mano, quod hic nullam ferme admittebat metus aut periculi 
excusationem. Presidio decedere apud Romanos capitale 
est, ait Livius. Ob utilitatem ergo suam quisque summo illo Ln. xxiv. 37. 
rigore, ubi visum est, utitur: defenditur autem rigor ille 
apud homines eo gentium jure, de quo nunc agimus. 

XIV. Idem jus et in obsides usurpatum, nec in eos tan- 
tum qui se obligaverant quasi ex conventione, sed et in eos 
qui ab aliis traditi. A Thessalis occisi olim ducenti quinqua- Pt«t de Ede clar. 
ginta, a "Romanis Volsci Aurunci ad trecentos. Notandum m. 4» 
autem solitos obsides dari etiam pueros, ut a Parthis *quod Tact ann 
et a Simone Macchabsorum uno factum legimus, et feminas 1 ‘Mace xii. 


Parthorum Regum: ut etinloco Macca- Geogr. pag.748. Ed. Paris. Sed alia 
bseornm sequente, est simpliciter viovs. — sunt exempla in Historiis, puerorum qui 
Sed vide Sueroxium, Calig. cap. 19 et — obsides dabantur, ut Demetrius, Filius 
45. ubi diserte pueros obsides memorat. — Seleuci Philopatoris, Regis Syris, duo- 
Unde validior efficitur conjectura, quam — decimum agens annum: Apriax. Syr. 
Justus Lirsivs elicite Joco SrTRABOowi1s, — pag. 116. Ed. H. Steph. A Romanis 


that a case for punishment, as the Neapolitans replied to Belisarius ; 
and this is especially true when the part of each side in the war is 
either assigned by nature, or by choicefor honourablereasons. Indeed 
this obstinacy is so far from being a crime, thi. it isa crime if any 
one leave his post ; especially by tho old military law of Rome: which 
admitted no excuse of fear or danger. 70 quit one's post is with the 
Romans a capital crime, says Livy. And therefore it is for his own 
utility, that a person uses this extreme rigour when he thinks it good: 
and this rigour is defended by that part of the Laws of Nations of 
which we now speak. 

XIV. The same right has also been used towards hostages; and 
not those only who have bound themselves by some sort of convention, 
but those who are delivered up by others. By the Thessalians there 
Were put to death on one occasion two hundred and fifty: by the 

Romans, the Volsci Aurunci, to the number of three hundred. It is 
tO be noted also, that it was thc custom to give boys as hostages, as 


Hist. iv. 


Liv. xlii. 18 
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ut a Romanis Porsens temporibus, et a Germanis *narrante 
Tacito. 

XV. 1 Sicut autem jus gentium permittit multa, .« -€0 
permittendi modo quem jam explicavimus, quse jure naturs 
sunt vetita, ita quedam vetat permissa jure nature, Nam 
quem interficere liceat, eum gladio an veneno interimas nihil 
interest, si jus natures respicias: jus inquam nature: nam 
generosius quidem est ita occidere ut qui occiditur sui defen- 
dendi habeat copiam: sed non debetur hoc cuiquam qui mori 
meruit At jus gentium, si non omnium, certe meliorum, 
jam olim est, ne hostem veneno interficere liceat: qui consen- 
sus ortus est ex respectu communis utilitatis, ne pericula in 
bellis qua crebra esse coperant nimium intenderentur. Et 
credibile est a regibus id profectum, quorum vita ab armis 
ante alios defenditur, & veneno minus quam aliorum tuta est, 
nisi defendatur juris aliqua religione *et metu infamis. 

2 Clandestina scelera vocat Livius de Perseo loquens: 


De pet. Già. nefas Claudianus agens de insidiis in Pyrrhum a Fabricio re- 


etiam obsides datos impuberes, patet ex 
historia Clolis illius nobilis, apud L1- 
viom, Lib.1r. cap.13. J. B. 

® Libro 1v. Hist. quem Auctor heic 
in margine indicat, nihil tale de Ger- 
manis: sed in Germanis descriptione, 
cap. viii. num.2. J. B. 

Z Et metu infamie] Senatores ad 


Pyrrhum: ἵνα μὴ τὸ σὸν πάθος ἡμῖν 
διαβολὴν ἐνέγκῃ" ne nobis infamiam 
adferat siquid tibi acciderit. [Non 
Senatores, sed Consules C. Fabricius 
et Q. ZEmilius, hoc dicunt, in Epistola 
ad Pyrrhum, apud PrvrAmCHUM, Vit. 
Pyrrh. pag. 396 c. J. B.] 

J Qui licitum volunt hostem veneno 


by the Parthians; and this was done by Simon the Maccabee; also 
women were given up by the Romans at the time of Porsena; and by 
the Germans, as Tacitus relates*. 

XV. 1 Asthe Laws of Nations permit many things, (in this way 
of permitting which we have explained,) which are forbidden by Na- 
tural Law; so they forbid some things which are permitted by Natural 
Law. Forhim whom it is lawful to put to death, whether we put to 
death by the sword or by poison, it makes no difference, if we look 
to Natural Law. It js doubtless more generous to kill, so that he 
who is killed has the power of defending himself; but this is not due 
to him who has deserved to die, But tho Laws of Nations, if not of 
all, at least of the best, have long been, that it is not lawful to kill an 

nemy by poison. This consent had its rise in common utility, that 
irs dangers of war, which are numerous enough, may not be made too 
extensive. And it is probable that this rule proceeded from kings, 
whose life may be defended from other causes, better than the lives 


. J . B. corrects this reference. 
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jectis, et Cicero scelus eandem historiam tangens. Communis De ogc. ui 
exempli interesse ne tale quid admittatur aiunt consules Ro- 
mani, in epistola ad Pyrrhum quam ex Cl. Quadrigario recitat 
Gellius : apud Valerium Maximum est, armis bella, non woe. su. 16. 
venenis geri debere. Et Tacito memorante, cum princeps Lib v. δ. 
Cattorum Arminii mortem veneno promitteret, rejecit Tibe- dan iat. 
rius, ea se gloria squans priscis Imperatoribus. Quare "qui 
licitum volunt hostem veneno occidere, ut ex ! Vegetio Baldus, cow. it 188. 
respiciunt merum nature jus; illud autem quod a gentium 
voluntate ortum trahit pretervident. 

XVI. 1 Distat a tali veneficio nonnihil et ad vim acce- 
dit propius, spicula veneno inficere et geminare mortis causas, 
quod *de Getis tradit Ovidius, de Parthis Lucanus, de Afris De Pont t. 
quibusdam Silius, et nominatim de 7Ethiopibus Claudianus. Pharoal. vill 
*Sed hoc quoque contra jus est gentium non universale, sed 2, M TL tod. 
gentium Europsarum, et sique ad Europse melioris cultum $i i so. 
accedunt: quod recte a Salisberiensi observatum est, cujus pons viii so. 
hsc sunt verba: nec veneni, licet videam ab infidelibus ali- P 


occidere] Vide de Venetis Bembum fine 
libriur = 

1 Apud Vegetium nihil tale legitur, 
ut jam observavit ALBERICUS GENTILIS, 
De Jure Belli, Lib. 11. cap. vi. pag. m. 
256. J. B. 

8 De Getis tradit Ovidius] De Scy- 


sanguine: irremediabile id scelus mor- 
tem illico adfert levi tactu. De Serviis 
vide supplementum Helmoldi cap. 4. 

* Sed hoc quoque contra jus est gen- 
tium] Ideo Ilus Mermerides in Odyssea 
A. Ulyssi negat venenum ad spicula 
(vers. 263) : 


this Plinius libro x1. 53. Scythe sa- 


Ἐπεί pa θεοὺς νεμεσίζετο αἱὲν δόντας. 
gittas tingunt viperina sanie et humano 


Veritus vim Divum morte carentum. 


of other persons; but is less safe than that of others from poison, 
except it be defended by the scruples of conscience, and the fear of. 
infamy. 

2 Livy, speaking of Perseus, calls these cla: lestine atrocities: so 
Claudian and Cicero use like expressions. The Roman consuls say 
that it is required, as a public example, that nothing of the kind be 
admitted, in che epistle to Pyrrhus which Gellius gives. So Valerius. 
And when the prince of the Catti offered to procure the death of 
Arminius by poison, Tiberius rejected the offer; thus gaining a glory 
like that of tho ancient generals. Wherefore they who hold it lawful 
to kill the enemy by poison, as Baldus, following Vegetius, regard 
mere Natural Law, and overlook the Instituted Law of Nations, 

XVI. 1 Somewhat different from poisoning, is the usc of poisoned 


a or missiles, as approaching to open force: doubling the means 
of death, as Ovid says. This was practised by the Getz, Parthians, 


fricans, Ethiopians. This, however, is against the aw of Nations, 
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quando usurpatam, ullo unquam jure tndultam lego licen- 
Lib. uiv.273 tiam. Ideo ferrum infamare veneno dixit Silius. 
2 Nam et fontes veneno inficere, quod ipsum quoque 
Liii$9 - ant non latet, aut non diu latet, Florus ait esse non tan- 
tum contra morem majorum, sed et contra fas Deum: sicut 
jure gentium Diis asscribi auctoribus solere alibi quoque a 
nobis annotatum est. N eque vero mirum videri debet, si 
ad minuenda pericula tales sint quzdam bellantium tacits 
conventiones, cum olim Chalcidensibus et Eretriensibus ma- 
Strabo, xp. nente bello convenerit μὴ χρῆσθαι τηλεβόλοις, ne missilibus 
uti liceret. 
XVII. Ceterum non idem statuendum de aquis "sine 
veneno ita corrumpendis ut bibi nequeant, quod Solon et Am- 
Paus ἃ «lt. phictyones leguntur in barbaros justum censuisse: et Oppia-- 
d 2€^ nus de Piscatu, quarto, ut suo seculo solitum commemorat. 
acts cbt. Id enim perinde habetur quasi avertatur flumen, aut "fontis 
vens intercipiantur, quod et natura et consensu licitum est. 
XVIII. 1 An vero hostem interficere immisso percus- 


us i. e.19. . 
1.)] 


b Sine veneno] Cadaveribus,asbesto, in contextu, legitur in fine Lib. rv. vers. 
quibus usus in obsidione Auximi Beli- — 685, et segg. Sed ibi agitur de aquis 
sarius. Procopius Gotthicorum 11. (cap. — veneno infectis: nec de more sui tem- 
27) calce, ut Turce ad Dibibram. Ni- poris loquitur Poeta, verum de eo quod 
cetas Lib. 1. de Alexio Isaaci fratre. ^ solent hostes, quicumque sint, facere. 
(Cap.9.) Sunt talia et apud Ottonem J. B.) 

Frisingensem, et Guntherum Ligurino. c Fontis vena intercipiantur] Vide 
[Locus Oppiani, quem Auctor laudat Priscum in excerptis legationum, (Pag. 


not universal but of European nations, and those which share in 
European culture, as John of Salisbury has rightly observed. So 
Silius speaks of making the weapon infamous with poison. 

. 2 To poison fountains, which must be discovered. before long, 
Florus says, is not only against old rule, but also against the law of 
the gods; as the Laws of Nations are often ascribed to the gods; nor 
js it to bo wondered, if to diminish dangers, there be some such tacit 
conventions of belligerents; as formerly in the permanent war of the 
Chalcidians and Eretrians, it was agreed not to use missiles*, 

XVII. But the same is not true of making waters foul and un- 
drinkable without poisoninz them; which Solon and the Amphictyons 
are said to have justified towards barbarians: and Oppian mentions as 
customary in his time. For that is the same thing as turning away a 
stream, or intercepting a spring of water, which is lawful both by Natu- 
ral Law and by consent. 

XVIII. 1 It is often made a question, whether it be consistent 


* Of such acts in war, see E. M. 1063, &c. 
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sore per jus gentium liceat, queri solet. *Sed omnino discri- 

men adhibendum est inter percussores, qui fidem oxpressam 

vel tacitam violant, ut subditi in regem, vasalli in seniorem, 

milites in eum cui militant, recepti ut supplices aut advense, 

aut transfuge in eos qui receperunt, an vero nulla teneantur 

fide, quomodo ?Pipinus Caroli Magni pater uno comitatus 

satellite trajecto Rheno hostem in cubiculo interfecisse narra- 

tur: quod et a Theodoto Ztolo in Ptolomeum ZEgypti regem 

simili modo tentatum refert Polybius, οὐκ ἄνανδρον τόλμην, Lib v.81. 

virilem audaciam vocans. Talis et ille laudatus ab histori- 

cia *Q. Muti Sezvols conatus, quem ipse sic defendit, hostis Liv. 1.12 

hostem occidere volui. Porsena ipse in hoc facto nihil nisi ὁ 

virtutem agnoscit. Valerius Maximus pium ac forte propo- Lib ui. ἃ. 

situm vocat: laudat et Cicero pro P. Sextio. Cap. 21. 
2 Nimirum hostem occidere ubivis licet, non naturse tan- 

um sed et gentium jure, ut supra diximus: nec refert quot 

mint qui faciant, aut patiantur.  Sexcenti Lacones cum Leo- - 

nida castra hostilia ingressi, recta tentorium regis petebant. Jes. 11. 


29. Ed. Heschel. ubi de Genserico, J. 8. 
^Vandalorum Rege: xal ἐκάκωσε xal 4 Pipinus] Vide Paulnm Warns- 
«τὰ ὕδατα. fredi libro v1. (Cap. 87.) 

5 De hac questione fuse diximus in © Q. Mucii Scevole) Qui Plutarcho 
Notis nostris Gallicis. Non ferebat ἀνὴρ els πᾶσαν ἀρετὴν ayabde vir ad 
modus istarum Notularum, ut quid de — omnem virtutem egregius. [Vit. Popli- 
tota hacre sentiamus, heicexplicaremus. — col. pag. 106 ».] 


with the Laws of Nations to send an assassin to put to death an enemy. 
But we must make a marked distinction between assassins who vio- 

: late express or tacit faith; as subjects towards a king, vassals towards 
a seigneur, soldiers towards their general; those received. ns suppli- 
ants or as guests or as deserters, towards those who have received 
them; and on the other hand, those who are ..ot bound by any such 
tie of good faith; as Pepin, the father of Charlemagne, with one 
attendant passed the Rhine and slew his enemy in his chamber; and 
Polybius relates that Thoodotus the Etolian attempted the like against 
Ptolemy king of Egypt, a manly deed of daring. Such also is the 
attempt of Mutius Scxvola, praised by historians, which he himself 
defends, saying, An enemy I sought to slay an enemy. And Porsena 
himself saw nothing but courage in the act: Valerius Maximus calls 
it a brave and pious decd; Cicero praises it. 

2 In peril it is lawful to kill an enemy anywhere, not only by Natu- 
ral Law, but by the Laws of Nations, as we have said above; nor does 
it make any difference how many they are who do or who suffer in 
such case. The six hundred Lacedemonians with Leones entered 
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Liv.zxvi.87. Paucioribus idem licuit. Pauci erant qui Marcellum consu- 


lem ex insidiis circumventum occiderunt: et qui Petilium 


D μεν. Cerialem parum abfuit quin in lecto confoderent. fLaudat 
De oe t4. Eleazarum Ambrosius, quod elephantem supereminentem ce- 
vi. 45, et seg. teris adortus est, arbitratus ei insidere regem. Neque tantum 


Liv. ἢ. 12. 


qui hzc faciunt, sed et qui aliis faciendi auctores sunt, jure 
gentium inculpati habentur. Scsevole ad audendum fuerunt 
auctores illi in bellis adeo sancti veteres Romani senatores, 

3 Neque movere quenquam debet, quod deprehensi tales 
exquisitis suppliciis affici solent: nam id ipsum non eo evenit 
quod in jus gentium deliquerint, sed quia eodem jure gentium 
in hostem quidvis licet: gravius autem aut levius malum 
statuit quisque pro sua utilitate. Nam sic et exploratores, 
quos mittere jure gentium haud dubie licet, quales misit 
Moses, qualis fuit ipse Josue, deprehensi pessime tractari solent: 
(ἔθος τοὺς κατασκόπους κτείνειν, mos est explorato resin- 
terficere, ait Appianus) juste interdum ab his qui manifeste 


f Paucioribus idem licuit] Valens 
pecuniam promisit ei qui Scythe cujus- 
quam caput attulisset : ita pax obtenta. 
Zosimus 1v. (cap.22.) 

€ Laudat Eleazarum Ambrosius] Et 
Josephus Antique Historia x11. (cap. 
ix. $ 4. divis. Hudson.) Factum nou 


dissimile Theodosii in Eugenium est 
apud Zosimum libro 1v. (cap. 68.) Gal- 
lorum in regem Persarum, apud Aga- 
thiam: Persarum decem in Julianum, 
apud Ammianum xxiv. (cap. 4.) et Zo- 
simum 111. cap. 20. Alexii Comneni in 
Torusen, apud Nicetam Choniaten Lib. 


the enemies’ camp, and sought their way to the royal tent. A smaller 
number might have done the same with equal right. Those were few 
who laid an ambush for Metellus the consul and slew him: and those 
who were very near stabbing Petilius Cerialis in his bed. Ambrose 
praises Eleazar because he attacked an elephant which was eminent 
above the rest, thinking that it carried the king. And not only they 
who do such acts, but they who procure others to do them, are 
held blameless by the law of nations. The persons who impelled 
Scevola to his deed were the old Roman Senators, so admired for 
their sanctity in war. 

3 Nor ought any one to be moved by recollecting, that such per- 
sons, when taken, are put to the torture; for that happens, not because 
they have offended against the Laws of Nations, but because by the 
same Laws of Nations anything is lawful against an enemy; and each 
person inflicts on his enemy a heavier or a lighter ill according to his 
own utility *. And thus spies, whom undoubtedly it is lawful by the 
laws of nations to send, such as Moses sent, of whom Joshua was one, 
if taken aro subject to the severest inflictions: (as Appian says, Zt is 


ἃ See E. M. 1004. 
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justam habent bellandi causam: ab aliis vero licentia illa 
quam dat belli jus. Quod si qui reperiuntur "qui tali opera 
oblata uti noluerint, id ad animi celsitudinem et virium aper- 
tarum fiduciam, non ad justi injustive opinionem referen- 
dum est. 

4 At de his percussoribus, quorum facto perfidia inest, 
aliter censendum : neque enim ipsi tantum contra jus gentium 
faciunt, sed et qui eorum utuntur opera: quanquam enim in 
rebus alis, qui malorum opera in hostem utuntur, peccare 
censeantur apud Deum, non autem apud homines, id est in 
gentium jus, quia ea in parte?, 

Mores leges perduxerunt in potestatem suam : 

et decipere, ut Plinius loquitur, pro moribus temporum pru- Vv yi, 
dentia est: tamen intra jus interficiendi constitit hsec consue- F*¥¢* 18. 
tudo: nam hic qui aliena utitur perfidia, violasse jus non 
nature tantum, sed et gentium creditur. Hoc docent illa 
Alexandri ad Darium: IJmpia bella suscipitis ; et cum ha- Cat. v.1. 


vi. de Manuele:(cap. 4. ubi tamen de 
Andronico agitur, non de Alexio Com- 


nescio. Apud illum enim Historicum 
nil de Gallis, nedum in Regem Persa- 


neno.) Bulgarorum in Nicepborum 
Imperatorem apud Zonaram. [Lib.xiv. 
cap. 16. Ceterum quid sibi voluerit 
Auctor, ubi ex Agathia factum Gallo- 
rum in Regem Persarum indicat, plane 


rum. J. B.] 

à Qui tali opera oblata uti noluerint] 
Vide Cromerum pag.113. (Lib. v.) 

8 Versus est PLAUTI, Jrinumm. Act. 
Iv. Scen. iii. vers. 30. J. B, 


the custom to kill spies): and this is just in some cases, on the part of 
those who have a just cause of war; in others, is justified by the 
allowance which the right of war gives. And if any have been found 
who would not stoop to use such means, that is to be referred to their 
magnanimity, and trust in the open force which they can use, not to 
an opinion of what is just or unjust. 

4 But with regard to the assassins whose deed includes perfidy, 
we are to judge otherwise. For not only do the perpetrators of such 
deeds act contrary to the Laws of Nations, but also they who use 
their services. For though in other cases, they who use the services of 
bad men against enemies are held to offend in the eye of God, but not 
in the sight of man, that is, not to act against the Laws of Nations; 
for in these cases, as Plautus says, Custom has drawn law to its‘side ; 
and as Pliny says, To deceive according to the manner of the time is 
called prudence; yet this custom has stopped short of the right of 
murder. For they who make use of the perfidy of others for such 
purposes, are held to have violated, not only Natural Law, but also the 
Laws of Nations. This is conveyed in the letter of Alexander to 
Darius: You carry on an impious war; and though you act with arms 


Lib. iv. 11, 


Liv. xlii. 18. 


Liv. xliv. 1. 


Lib. ix. 6. 
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beatis arma, licitamini hostium capita. Et mox: qui ne 
belli quidem jura ín me servaveris. Alibi: ad tnternecto- 
nem mihi persequendus est, non ut justus hostis, sed ut per- 
cussor veneficus. Eodem referendum illud de Perseo: non 
justum apparare bellum regio animo, sed per omnia clan- 
destina grassari scelera latrociniorum et veneficiorum. 
Marcius Philippus de iisdem factis Persei agens: ea omnia 
quam Diis quoque invisa essent, sensurum in exitu rerum 
euarum. Pertinet huc illud Valerii Maximi: ! Viriati cedes 
duplicem perfidie accusationem recepit ὁ in amicis, quod 
eorum manibus interemtus est; in Q. Servilio Capione 
consule, quia is sceleris hujus auctor impunitate promissa 
fuit, victoriamque non meruit, sed emit. 

5 Causa cur hic aliud quam in rebus ceteris placuerit, 
ea ipsa est quam de veneno supra attulimus, ne nimium in- 
tenderentur pericula eorum maxime qui eminent. Negabat 


§ Viriati cedes] Scriptor de Viris 
illustribus, (Aurelius Victor, cap. 71.) 
qua victoria, quia empta erat, a senatu 
non probata. Eutropius: cum interfec- 
tores ejus premium: a Capione consule 
peterent, responsum est, nunquam Ro- 
manis placuisse, Imperatorem a suis mi- 
litibus interfici. (Lib. 1v. cap. 7) ubi 
forte legendum, a Cepione consule pro- 
missum. Sic quod in Sertorium admis- 
sum est, damnat Ammianus libro xxx. 
[Cap. 1infin. Non video ex aliis Auc- 


toribus constare, de promisso illo prss- 
mio a Copione consule. Adeoque mi- 
nime necessarium supplementum in Eu- 
tropii verbis. Rejicit etiam hanc emen- 
dationem Heumannus, in notis ultimss 
Editionis, quam curavit Clariss. Haver- 
campius. J. B.] 

* In prima Editione heic legebatur: 
Apud Curtium. Et revera ComrIUS 
ita de Besso loquentem Alexandrum in- 
ducit: Quem quidem cruci adfizum vi. 
dere festino, omnibus Regibus Gentibus. 


in your hands, you bargain for the heads of your enemies. And again: 
You who have not even observed the rights of war towards me. And else- 
where, He is to be followed to his destruction, not as a regular enemy, but 
as an assassin or a poisoner. To the same rule is to be referred what 
is said of Perseus; that he did not make arrangements for a regular war 
with a royal mind; but used all the clandestine acts of assassins and 
poisoners. So Marcius Philippus, referring to the same acts of Per- 
seus, that all those acts which were hateful to the gods, he would feel in 
the sequel of his fortunes. And to the same point tends what Valerius 
Maximus says: that the killing of Viriatus brought on a double accusa~ 
tion of perfidy :—-against his friends, in that he was taken off by their 
hands :—against Servilius Copio the consul, because he was the author of 
this crime, by granting impunity to the perpetrators, and thus did not 
earn, but buy, @ victory. 

5 The reason why, in this case, a different rule was made, from 
that which prevails in other things is, that the dangers which beset 
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Eumenes credere se, quenquam ducum sic velle vincere, ut Jus. xiv.1. 
ipse in se exemplum pessimum statueret. Apud *eundem 
cum Bessus Dario manus intulisset, dicitur exempli et com- Li xi. 
munis regum omnium esse causa: et CEdipus regis Lali cx- 
dem vindicaturus apud Sophoclem sic ait: 
Keivp προσαρκῶν οὖν ἐμαυτὸν ὠφελώ. 
Et apud Senecam in ejusdem argumenti tragoedia (vers. 242): 
Regi tuenda est maxime regum salus. 


Consules Romani epistola ad Pyrrhum: communis exempli et Apod Au. 
fidei visum est, ut te salvum velimus. 

6 In bello ergo solenni, aut inter eos qui belli solennis 
indicendi jus habent, id non licet: extra vero bellum solenne 
habetur pro licito, eodem gentium jure. Sic in Gannascum 
defectorem structas “insidias tales degeneres negat Tacitus. 4x» xt 19. 
Curtius Spitamenis perfidiam minus ait invisam esse potuisse, Lib vii δ. 


Gdip. v. 139. 


que fidei, quam violavit, meritas panas 
solventem. Lib. vi. cap. iii. num. 14. 
Sed quum aliquid huc faciens, quam- 
quam non ita diserte, Auctor noster 
postea reperisset apud Justixum, Lib. 
XII. cap. v. num. 11. addidit in ora libri 
xir. et in ipso contextu posuit Apud 
eumdem, scilicet Justinum, quem tamen 
tantum in margine supra indicat. J. B. 

k Insidias tales degeneres negat) Sic 
de Florentio et Barchalba, qui defecto- 


(Lib. xxvi. cap. 9. in fin.) si principem 
legitimum prodidissent, vel ipsa justitia 
jure casos pronuntiaret : si rebellem et 
oppugnatorem interne quietis, ut fereba- 
tur, amplas ei memorabilis facta opor- 
tuerat deferri mercedes. Sic laudatur 
Artabanes occiso Gontharide apud his- 
toricum Procopium, fine Vandalicorum 
secundi. (Cap.28.) Adjice de Sucho- 
dolii cede Cromerum libro xx vrit. (pag. 


604. Ed. Basil.) 
rem Procopium adduxerant Ammianus, 


eminent persons may not be too extreme. Eumenes said, that he did 
not believe that any general wished to conquer in such a way that he should 
establish a very bad example against himself, as Justin relates. And the 
same writer says that when Bessus had killed Darius, it was considered 
an example of what might happen to kings, and therefore a common 
cause of kings. So CEdipus in Sophocles; and Seneca in his tragedy 
on the same subject. The Roman Consuls wrote to Pyrrhus, Jt seemed 
suitable to common example and to good faith that we should not be acoes- 
sary to your death. —— 

6 And thus in a regular war, or between those who have the right 
of declaring à regular war, such a practice is not lawful. But out of 
regular war it is held lawful, also by the Laws of Nations. Thus, 
when such a plot was laid against Gannascus the traitor, Tacitus will 
not allow that it was degrading. Curtius says that the treachery of 
Spitamenes might be deemed less odious, because nothing that was 
done against Bessus, the murderer of his own king, could seem wrong, 
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quia nihil ulli nefastum in Bessum interfectorem regis sui 
videbatur. Sic et in latrones et piratas perfidia vitio quidem 
non caret, sed apud gentes odio eorum in quos committitur 
impunita est. 

XIX. 1 Stupra in feminas in bellis passim legas et 
permissa et impermissa. Qui permiserunt, spectarunt injuriam 
solam in alienum corpus, cui subjacere quicquid hostile est, 
juri armorum non incongruens judicabant. Melius alii, qui 
non solam injuriam sed ipsum efferate libidinis actum hic 
considerarunt, et quod is neque ad securitatem pertineat, 
neque ad penam, ic proinde non bello magis quam pace 
impunitus esse debeat: atque hoc posterius jus est gentium 
non omnium, sed meliorum. Sic Marcellus antequam Syra- 

Aug. ds Civ. cusas caperet legitur !gessisse curam pudicitis etiam in hoste 
Lb axel €. servande, Scipio apud Livium et sua et populi Romani 
interesse ait, nequid quod uspiam sanctum esset apud, ipsos 
violaretur: uspiam, id est, apud moratiores populos. Dio- 
dorus Siculus de Agathoclis militibus: οὔτε τῆς ets γυναῖκας 
ὕβρεως kai παρανομίας ἀπέσχοντο, ne a mulieribus quic im 


Bibi. xix. 8. 


1 Gessisse curam pudicitie] Et Lu- 
callus narrante Xiphilino. [Immo Di- 
ONE Cassio, Lib. xxxv. pag. 2 4.] Vide 
edictum Mauri Cabaonis apud Proco- 
pium Vandalicorum 1. (Cap. 8.) 

m Vim nefariam] Appianus Mithri- 
datico de Chiis captis: ra γύναια xai 


Td παιδία βαρβαρικῶς ὑπὸ τῶν ἀγόν- 
των ὑβριζόμενα. mulieres et pueri bar- 
barum in morem ab iis qui ducebant stu~ 
prati. (Pag.201.) 

B Inter Christianos] Servarant id 
Belisarius ubique, Totilas captis Cumis 


et Roma capta. Procopius hsc tradit 


Thus also violation of faith in dealing with pirates and robbers is not 
blameless; but by usage, in consequence of the evil character of those 
against whom it is committed, it is unpunished. 

XIX. 1 The violation of women in war you may perpetually find 
both allowed and disallowed. Those who allowed it, looked only at 
the injury done to the person, and judged that it was not incongruous 
to the laws of war that what belonged to the enemy should be subject 
to such injury. But others have judged better, who regarded, not only 
the injury, but the act of uncontrolled lust; and that the act has no 
tendency either to security or to punishment; and therefore ought to 
be no more unpunished in peace than in war: and this latter rule is 
the Law of Nations, not ofall, but of the best, Thus Marcellus, before 


..he took Syracuse, is recorded to have provided for the security of 


chastity, even in the enemy. Scipio says that it concerns both him 
and the Roman people that nothing which is held sacred anywhere should 
be violated by them, that is, by the more civilized people. Diodorus 
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™yim nefariam abstinebant. ASlianus cum narrasset a Si- 

cyoniis victoribus feminarum ac virginum Pellenearum | pudi- 

citiam prostitutam, sic exclamat : ἀγριώτατα ταῦτα, M θεοὶ Lit, vi. y vi. Var. 
Ἑλλήνιοι, καὶ οὐδὲ ἐν βαρβάροις καλὰ, καταγε τὴν 

ἐμὴν μνείαν" crudelia hec per Deos Gracia, et quantum 
memoria complector, ne ipsis quidem barbaris probata. 

. 2 Atque id "inter Christianos observari par est, non 

tantum ut discipline militaris partem, sed et ut partem juris 
gentium: id est ut qui pudicitiam vi lwsit, quamvis in bello, 

ubique pens» sit obnoxius Nam nec Hebrsa lege impune Dewt xxi. 10. 
quisquam id tulisset, ut intelligi potest °ex ea parte que de 

captiva ducenda, neque vendenda postea, constituit. Ad quem 

locum Bechai magister Hebrzus: voluit Deus ut castra Is- 
raelitarum sint. sancta, non projecta in scortationes et 
abominationes ceteras ut castra gentium. Arrianus, cum De Exped. 
narrasset captum Roxanes amore Alexandrum, οὐκ ἐθελῆσαι 
ὑβρίσαι καθάπερ αἰχμάλωτον, ἀλλὰ “γῆμαι γὰρ οὐκ ἀπα- 
ξιώσαι" noluisse ea ut captiva per libidinem abuti, sed 
matrimonio dignatum, adjicit facti laudationem. — Plutarchus 


Gotthicorum 111. [Cap. 1. et 20. ubi de 
Belisarii solita agendi ratione, et de To- 
tila, eodem modo se gerente, postquam 
Roma potitus est. Sed Cumas Auctor 
heic posuit pro Neapoli. Vide cap. 8. 
ejusdem Libri J.JB.] 


libro περὶ φιλανθρωπίας, (pag. 706, et 
seqq.) Josephus altero contra Appio- 
nem: τῶν αἰχμαλώτων προυνόησεν 
ὅπως αὐτῶν ὕβρις ἀπῇ, μάλιστα δὲ 
γνναικῶν" ler etiam pro bello captis 
curam gessit, ut absit ab eis contumelia, 


9 Ez ea parte que de captiva du- 
cenda] Quam facunde explicat Philo 


smarime a mulieribus. (Pag.488. § 29. . 
division. Hudson.) 


says of the soldiers of Agathocles, that they did not abstain from 
wicked violence against the women; and Elian, when he had related 
that the women and virgins of Pellene were violated by the victorious 
Sicyonians, exclaims, Savage is this, O gods of Greece, and shocking 
even among barbarians, so far as I recollect. 

2 And itis fit that this rule should be observed by Christians, not 
only as part of military discipline, but as part of the Law of Nations: 
that is, that he who violates a woman, even in war, shall be every- 
where liable to punishment. By the Hebrew law, no one could have 
committed such an act with impunity; as may be understood from 
what is said, Deut. xxi. 14, of marrying a captive and then not selling 
her, on which place, Bechai, a Jewish master, observes: God willed that 
the camp of the Israelites should be holy, not given up to fornication 
and other abominations, like the camps of the heathen. Arrian, when he 
has narrated that Alexander was captivated with the love of Roxana, 


De fortun. 
Alex. Orat. 


F. 332 & 


Paral. 
30 39." 
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de facto eodem : οὐχ ὕβρισεν, ἀλλ᾽ ἔγημε φιλοσόφως, non 
per libidinem abusus ea est, sed uxorem duxit, ut dignum 
philosopho. Et Torquatum quendam, quod hostili virgini 
vitium obtulisset, Romanorum decreto Pin Corsicam deporta- 
tum annotavit Plutarchus. 


P In Corsicam deportatum] At Per- — puell:e vim intulerat cruci affixit, Pro, 
sarum rex Chosroes eum qui Apames copius Persicorum τ. (Cap. 11.) 


adds, that he would not humble her as a captive, but take her in marriage; 
and praises the deed Plutarch says of the same act, He did mot 
humble her, but took her to wife like a philosopher. Plutarch relates also 
that by a decreo of the Romans, a certain Torquatus was banished to 
the island of Corsica for violating a virgin of the enemy. 


CAPUT V. 
DE REBUS VASTANDIS ERIPIENDISQUE. 
I. Res hostium corrumpi et 111. Et religiosas: addita iti- 


rapi posse. dem cautione. 
II. Etiam sacras: quod quo- IV. Doli quatenus hic per- 
snodo intelligendum. missi. 
I. ON *esse contra naturam spoliare eum, quem ho- 


nestum est necare, dixit Cicero. Quare mirum ofe. ui. €. 

non est, si jus gentium corrumpi ac rapi permiserit res hos- 

tium quos, interficere permiserat. Polybius itaque historiarum cep. n. 
quinto, jure belli comprehendi ait ut munitiones hostium, por- 

tus, urbes, viri, naves, fructus, et si qua sunt similia, aut 
eripiantur, aut corrumpantur. Et apud Livium legimus, esse Lu. xxxi. 20. 
quodam belli jura, que ut facere ita pati sit fas: sata 

exurt, dirui tecta, pradas hominum pecorumque agi. Ip- 

sas urbes totas dirutas, aut menia solo squata, populationes 
agrorum, incendia singulis ferme paginis apud historiarum 
scriptores invenias. Et notandum licere hxc et in deditos. 
Oppidani, inquit Tacitus, portis sponte patefactis se suaque san. xii. a. 


* Non esse contra naturam spoliare — (alitate: sic cum irruptione hostili civi- 
eum quem honestum est necare] Sueto- — tasaliqua possessa est, omnes simul cap. 
nius Nerone xL. fanquam occasione nata — tivitas vastat, (Pag. 159. Ed. Fell. 
spoliandarum jure belli opulentissima- — Brem.) 
rum provinciarum. Cyprianus de Mor- 


CnarreR V. Of Ravaging and Pillaging Property. 

I. Cicero says it is not against nature to despoil him whom it 
is honourable to kill. Wherefore it is not to be wondered at if the 
Laws οὗ Nations permit the property of enemies to be destroyed and 
xayaged, when it has permitted them to be killed. Polybius says that 
by the Laws of War, all munitions o nemy, ports, cities, men, 
ships, fruits, and anything of like kind, may bo either plundered or 
destroyed. And in Livy we read; Tere are certain rights of war 
which may be exercised and must be submitted to; as to burn crops, to 
destroy buildings, to drive off booty of cattle and men. Indeed you find 
in every page of history, whole cities destroyed, walls levelled with 
the ground, lands depopulated, conflagrations raised. And it is to be 
noted that these measures are allowed also against thoso who have 
surrendered. Zhe townsmen, says Tacitus, opened their gates and put 

1 . 


[eror. 111.] 


Lin LS §8. 
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Romanis permisere, quod salutem ipsis tulit: Ariazatis 
ignis immissus. 

IL. 1 Neque jus gentium merum, seposita officiorum 
aliorum consideratione, de quibus dicemus infra, sacra excipit, 
id est, que Deo aut diis dicata sunt. Cum loca capta. sunt 
ab hostibus, "omnia desinunt sacra esse, ait Pomponius juris- 
consultus. Sacra Syracusarum victoria profana fecerat, 
ait Cicero Verrina quarta. Causa hujus est, quod quse sacra 
dicuntur, revera non eripiuntur humanis usibus, ^sed publica 
sunt: sacra autem nominantur a fine cui destinata sunt. Sig- 
num ejus quod dico est, quod cum quis populus alteri populo 
aut regi se dedit, tum etiam ea dedi que divina dicuntur, ut 
ex formula apparet quam citavimus alibi ex Livio: cui conve- 
nit illud in Amphitruone Plauti (Act. 1. Scen. 1, vers. 71): 

Urbem, agrum, aras, focos, seque uti dederent. 

Deinde (vers. 102): 


Deduntque se, divina, humanaque omnia. 


b Omnia desinunt sacra esse] Ter- 


^ tullianus Apologetico (cap. 25.) Porro 


bella et victoria captis et eversis pluri- 
mum urbibus constant: id negotium sine 


_Deorum injuria non est: eedem strages 


suomnium et templorum : pares cades ci- 
vium et sacerdotum : nec dissimiles ra- 
pine sacrarum divitiarum et profana- 
rum. Tot igitur sacrilegia Romanorum, 
quot trophea: tot de Diis, quot de genti- 
bus triumphi : tot manubic, quot manent 


' adhuc simulacra captivorum deorum. 


Mox: et bene, quod si quid adversi ur- 
bibus accidit, eedem clades templorum 
que εἰ monium fuerant. (Cap. 40.) 


* Sed publica sunt] Marsilius Pata- 
vinus in defensore pacis cap. v. pag. ?. 
Nicol. Boerius decis. Lxrx. num. i. 
Bossius in crim. de foro competente 
num. 101. Cothmannus cons. 100. 
num. 30. 

ὦ Eorum sint et templa] Ostendit 
hunc morem et Polybii locus infra ca- 
pite xii. $ 7. 

€ In belli usus conversas] Ut a Sy- 
racusis tempore Timoleontis, in cujus 
vita id habet Plutarchus (pag. 247 E.) 
Chii mulctam sibi a Mithridate indic- 
tam etiam e aacris vasis conficiunt. Ap- 
pianus Mithridatico, (pag. 201.) Pli- 


themselves at the mercy of the Romans, which was their safety; Artazatos 


was burnt. 


II. 1 The mere Law of Nations, setting aside the consideration 


of other duties, of which we shall afterwards speak, does not.except 
sacred edifices, that is, those which are dedicated to God or to gods. 
When places are taken by the enemy, all ceases to be sacred, as Pompo- 
nius tho Jurist says. The sacred places of Syracuse were desecrated by 
victory, as Cicero says. The cause of this is that the places which are 
called sacred are not really abstracted from human uses ; but are called 
sacred in consideration of the end to which they are destined. A 
sign of this is that when a people gives itself up to another people or 
king, it gives up also what are called sacred edifices, as appears by 


ee ae Ψ -" ye 
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2 Etideo Ulpianus publicum jus etiam in sacris ait con- ANT D. 
° . TP . " . ust. et 
sistere. — Pausanias Arcadicis ait morem fuisse Grrecis barba- 2e, 
risque communem, ut res sacre arbitrii eorum fierent qui 
urbes cepissent. Sic Jovis Hercei simulacrum, Troja capta, 
concessum Sthenelo, multaque alia cjus moris exempla com- 
memorat. Thucydides lib. 1v. τὸν νόμον τοῖς " EXAgow εἶναι, Cap. 88. 
ὧν ἂν " TO κράτος τῆς Ys ἑκάστης, ἤν τε πλέονος, ἥν τε 
βραχυτέρας, τούτων καὶ τὰ ἱερὰ αεὶ γίγνεσθαι: jus hoe 
apud, Grecos esse, ut qui imperium obtineant in terra ali- 
qua magna aut parva, *eorum sint et templa. A quo non 
discrepat illud apud Tacitum: cunctas ceremonias Italicis £n “κα. ui. τι. 
oppidis, templaque, ef numinum effigies, juris atque imperii 
Romani esse. 

. 8 Quare et populus ipse, mutata voluntate, potcst ex sa- 
cro profanum facere: quod non obscure indicant jurisconsulti 
Paulus et Venuleius: et temporum necessitate videmus res L.f»tr 
sacras ab his qui sacraverant *in belli usus conversas, 


nius Lib. xvir. cap. ultimo de Porcio — clesie in nummos vertit, sed postea pre- ize x 


Catone agens: tdem arbores religiosas 
lucosque succidi permisit, sacrificio prius 
facto: cwjus rei rationem quoque co- 
dem volumine tradidit. Sulla bello 
Mithridatico donaria ab Olympia, Epi- 
dauro, Delphis abstulit, Plutarcho nar- 
rante, (pag. 459) et Appiano, (pag.200) 
idem pretium restituit. Diodorus Sicu- 
lus in Ezcerptis Peirescianis. (pag.400.) 
Augustus ex templis thesauros accepit 
mutuos, Appiano docente civilium v. 
(pag. 678) vasa sacra ab Agapeto op- 
pignorata tradit Cassiodorus x11. 20. 
Heraclius in gravi necessitate vasa ec- 


tium reddidit, ut narrat Theophanes. eig. 
Vide et Annam Comnenam libro v. 
(cap. 1) et libro vr. (cap. 2.) Crome- 
rum libro xx111. (pag. 516. Edit. Basil.) 
orationem Laurentiani apud Bembum 
libro vi. Adde qua infra dicentur ca- 
pite xxi. § 23. [Neque locus Plutarchi 
de Syracusanis, neque Plinii de Catone, 
satis ad rem faciunt. Heraclium quoque 
pretium vasorum refudisse nec Theo. 
phanes nec Anastasius nec Auctor His- 
toris Miscelle scripsit. Vide Notas 
Gallicas. J. B.) 


the formula which we have elsewhere cited from Livy. So Plautus 


in the Amphitruo. 


2 And therefore Ulpian says that public law includes sacred 


things also. 


Pausanias says that it is a practice common to Greeks 


and barbarians, that sacred things should be at their disposal who 
have taken the city. So when Troy was taken, tho image of Hercean 
Jove was granted to Sthenelus; and Thucydides mentions many 
examples of this usage: that they who rule the land possess the temples. 
And Tacitus’s account is not really different, that in the Italic towns 
all the ceremonics, temples, images, are under the Roman authority. 

3 Wherefore the people may chango its will, and make a sacred 
building into a profane one; as Paulus and Venuleius not obscurely 
imply; and we see that, by the necessity of the times, sacred things 

(—2 


Pag. 633 A. 


dan. i. Bl. 
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"Pericle sub 'pollicitatione restituendi tantundem, a *Magone 


in Hispania, a Romanis bello ? Mithridatico, a Sulla, * Fompeio, 
Cesare, 5atque aliis factum legimus. Apud Plutarchum Ti- 
berius Gracchus: ἱερὸν καὶ ἄσυλον οὐδὲν οὕτως ἐστὶν, ὡς τὰ 
τῶν. θεῶν ἀναθήματα. χρῆσθαι δὲ τούτοις καὶ κινεῖν καὶ με- 
ταφέρειν ὡς βούλεται τὸν δῆμον οὐδεὶς κεκώλυκα᾽ nihil tam 
sacrum sanctumque est quam que Deorum honori dicantur. 
Et his tamen uti populum, hec transmovere nemo prohibet. 
f[n controversiis Senec» patris legimus: pro republica ple- 
rumque templa nudantur, et in usum stipendii dona confia- 
mus. Trebatius jurisconsultus temporum Csesaris ; profanum 
quod, ex religioso vel sacro in hominum usum proprietatem- 
que conversum est. Hoc ergo gentium jure usus Germanicus 
in Marsos, narrante Tacito: profana simul et sacra, et cele- 
berrimum illis gentibus templum quod Tanfane vocabant, 
solo equantur. Pertinet huc illud Virgilii (ZEneid. xu. 
718): 
Colui vestros si semper honores, 
Quos contra Eneade bello fecere profanos. 


3 Vide hac de re Tnvcr»ibDEx, Lib. 
II, eap. 18. et Dioporum Sicuccm, Lib. 


Sullam, vide Notam Auctoris nostri. 
J. B. 


xi.cap.40. J.B. 
^ * Refert hoc Livros, Lib. xxxvirt. 
eap. 36. J. B. 

3 Habet ex Aprrano Alexandr. De 
Bell. Mithrid. pag. 185. Ed. H. Steph. 
J. B. 

^ * De Pompeio nihil apud Scriptores 
veteres reperio, nisi que habet Dion 
Cassius, initio Lib. xir. At vide infra, 
peg.174. Ed. H. Steph. Quod spectat 


5 Vide SurETOox. Cesar. cap. 54. et 
ipsum Casanem, Comm. De Bell. Civ. 
Lib.r. cap.6. J. 8. 

( In controversiis Seneca] In ex- 
cerptis tv. 4. 

ε Profanum quod ex religiose vet 
sacro in hominum usum proprietatemque 
conversum est] Servius ad ZEneidos 11. 
(vers. 713) de Cereris templo: Zneas 


scit ante esse profanatum. Idem habet 


are sometimes converted to the use of war by those who had con- 
secrated them; as by Pericles, under the promise of restoring as 
much; by Mago in Spain; by tho Romans in the Mithridatic war; 
by Sulla, Pompey, Casar, and others. In Plutarch, Tiberius Grac- 
chus says; Nothing ts so sacred as what is dedicated to the honour of the 
gods ; yet this may be used and removed by the people. So Seneca says, 
that for the service of the public, temples are stripped, and dedicated ob- 
jects turned into money. So Trebatius in the time of Caesar. And 
Germanicus used this right of war, when in his war against the 
Marsians he destroyed the celebrated temple at Tanfana. So Virgil. 
And Pausanias notes that objects dedicated to the gods are taken by 
the victors; and Cicero calls this the law of war, speaking of P. 
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Deorum donaria "capi a victoribus solere notavit Pausanias : Lb ui. «& 
et Cicero belli legem id vocat, de P. Servilio loquens: signa, I» Verr. 
inquit, e£ ornamenta ex urbe hostium vi et virtute capta 
belli lege atque imperatorio jure sustulit. Sic Livius tem. Lib xxv. 48. 
plorum ornamenta qus Syracusis Marcellus Romam advexit 
parta ait belli jure. C. Flaminius pro M. Fulvio: signa ab- pot come. 
lata et cetera facta que captis urbibus soleant. Fulvius 9 
quoque in oratione belli jus hoc ipsum appellat. Et Cesar Lib. zzxix.4 
in oratione apud Sallustium referens quas victis solent acci- Bet ceti 
dere, ponit et *fana spoliari. 

4 Illud tamen verum est, si quo in simulacro numen ali- 
quod inesse credatur, id violari aut corrumpi nefas ab iis qui 
in ea persuasione conveniunt: et hoc sensu impietatis, aut lssi 
etiam gentium juris accusantur interdum qui talia commise- 
runt, nimirum ex talis opinionis positione. Aliud est si hostes 
non idem sentiant: sicut Judxis non permissum tantum, sed : 
et przceptum est gentium simulacra abolere: nam quod sibi Dew. vi. ἃ 
accipere vetantur, id eam causam habet, quo magis Hebrai 
superstitiones gentium detestarentur, impuritatis admoniti ipso 


ad 111. et ad 1x. ZEneidos et ad x11. Ad. spectat et quod modo ex Tertulliano 


eclogam vero septimam: dona oblata 


Juoninibus tamdiu sacra sunt, et dona - 


possunt. dici, quamdiu non fuerint pro- 
Janata. (Ad vers. 31.) 

b Capi a victoribus solere] Virgilius 
AZEneidos v. (vers. 360): 

Neptuni sacro Danais de poste refixum. 
Plutarchus Fabio narrat, signum ab eo 
Herculis Tarenti captum, missumque 
in Capitolium: reliquos Deos Tarentinis 
relictos, ut iratos. (Pag.187 c.) Huc 


attulimus, et ejusdem hoc ad nationes 
II. Tot deinde dc Diis quot de gentibus 
triumphi: manent et simulacra captiva ; 
et utique sentiunt, quos non amant. (Cap. 
17.) 

| Fulvius) Vide Polybium excerpto 
legationum 28. 

k Fana spoliari] Vide Cromerum 
libro xvi1. (pag. 402) de rebus Antio. 
chensis Ecclesism captis a Chosrot, vide 
Procopium Persicorum 11. (cap. 9.) 


Servilius. So Livy, speaking of the ornaments of the temples brought 


by Marcellus from Syracuse to Rome. 


So C. Flaminius in Livy, 


and Fulvius in Polybius, and Cesar in Sallust. 
4 It is however true, that if there be any image in which a 
divine virtue is supposed to exist, it is wicked that it should be vio- 


lated or destroyed by those who agree in that persuasion. 


And in 


this sense they who commit such acts are accused of impicty, or evén 
of breaking the Laws of Nations; that is, on the assumption of such 
an opinion. It is another matter if the enemies do not so think. 
Thus the Jews were not only permitted, but commanded to destroy 


the idols of the Gentiles. 


For their being forbidden to take and 


keep them was for this reason; that the Hebrews might the more 
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contactus interdicto; non quasi alienis sacris parceretur, quo- 
modo !Josephus exponit, Romanis haud dubie blandiens ; sicut 
et in expositione przcepti alterius, de non nominandis gentium 
diis: quod ille ita explicat quasi illis obloqui vetarentur, eum 


-revera honoris causa aut sine abominatione eos nominare lex 


non sineret. Sciebant quippe Hebrei Dei certissimo monitu 


.in simulacris illis non habitare, aut Dei spiritum, aut bonos 


angelos, aut vim astrorum, ut deceptm gentes existimabant, 


Hist. v. 4. 


1 Mace. v. 44. 
84. 


68. et x. 


sed pravos et humano generi infestos dzemonas: ita'ut recte 
dixerit Tacitus in Judxorum institutis describendis, profana 
tllis omnia que apud nos sacra. Non mirum ergo est, si 
templa profani cultus a Maccabsis incensa non semel legimus. 
Sic et Xerxes cum simulacra Grecorum corrupit, nihil fecit 
contra jus gentium, etsi multum id ad invidiam exaggerant 
Graci scriptores. Nam ™Perse non credebant in simulacris 
esse ulla numina, sed Deum esse Solem, et portionem ejus 
aliquam ignem. Lege Hebrea, ut idem Tacitus recte, tem- 
pli limine preter sacerdotes arcebantur, 


| Josephus] Antique Historie 1v. 8. — ulla esse numina] Diogenes Laertins 
$ 10. etlibro adversus Appionem altero. initio, τῶν δὲ ξοάνων καταγινώσκειν 
(833. Edit. Hude.) rove μάγουτ' damnari simulacra a ma- 
= Perse non credebant in simulacris gis. [Lib.1. 86. Vide ibi Not. ZEer- 


defeat the superstition of the Gentiles, being warned that there was 
defilement in the very touch of them; not as if they spared the 
sacred objects of other nations, as Josephus expounds the fact; no 
doubt speaking with a view to gain favour with tho Romans: as he 
does also in the explanation of another precept, the prohibition of 
naming the gods of the Gentiles: which he explains as if they were 
forbidden to speak evil of them; whereas in reality the law did not - 
permit Jews to speak of them with honour or without abomination. 
For the Hebrews knew, by the undoubted instruction of God, that 
these idols were not occupied either by the Spirit of God, or by 
good angels or by astral influences, as the misguided heathen 
thought, but by evil demons, the enemies of the human race: as 
Tacitus said rightly in describing the institutions of the Jews; All 
things are profane to them which are sacred to us. Thus when 
Xerxes destroyed the images of the Greeks, he did nothing contrary 
to the laws of nations, although the Greek writers greatly exaggerate 
his acts for the sake of throwing odium upon him. For the Persians 


‘did not believe that there was any divinity in idols, but that the Sun 


was God, and that fire was a portion of him. 
δ By the Hebrew Law, as Tacitus also rightly says, All except the 
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5 At Pompeius, eodem auctore, templum jure victories a. e.. 
ingressus est: aut, ut Augustinus rem eandem narrat, nom De Civ. Dei 
devotione supplicis, sed jure victoris : bene ille quod templo 
pepercit, et rebus templi, quanquam ut Cicero diserte ait, Pre Flacce, 
pudore et obtrectatorum metu, non religione: male quod ἢ 
ingressus est, quippe contempto vero Deo, quod et Chaldzis 
exprobrant Prophets: quam etiam ob causam quidam factum De». v. 133 
arbitrantur singulari Dei providentia, ut is quem dixi Pompe- 
ius quasi in conspectu Judez trucidaretur ad Casium /Egypt 
promontorium : at si spectes opinionem Romanorum, nihil in 
eo factum contra jus gentium. Sic idem templum excidio 
datum a Tito Josephus memorat, additque factum τῷ τοῦ Bet Jed. v. 
πολέμου νόμῳ. i 

III. Quod de sacris diximus, idem et de religiosis intel- 
ligi debet: nam hzc quoque non mortuorum sunt, sed viven- 
tium, sive populi alicujus, sive familie. Quare sicut sacra 
loca ab hostibus capta, ita et religiosa talia esse desinere scrip- 
sit dicto loco Pomponius, et Paulus jurisconsultus: sepulcra Lipa 
pir Mexacm; et Claris. CLERICI Persarum Tnowxas Hrpr, Anglus, li- 

Indicem Pkilologic. in Historiam Phi- brum eraditissimum edidit, ubi eos ab 
losophie Orientalis a SrANLEIO, voce omni idololatria absolvere conatur, 
Statue. De Religione etiam veterum J. B.] 


priests were excluded from the threshold of the temple. But Pompey, as 
the same writer relates, entered the temple by the right of victory, 
or, as Augustine says, not with the devotion of a worshipper, but with 
the claim of a conqueror: and he did well in sparing the temple and 
the things therein, although, as Cicero plainly says, not through 
religion, but shame and the fear of obloquy; but ill in that he en- 
tered, doing so out of contempt for the true God; as also the Chal- 
deans are condemned by the prophets for doing. And some think that 
it was on this account that, by a peculiar providence of God, Pompey 
was slain almost within sight of Judea, at Casius, a promontory of 
Egypt. But if you regard the opinion of the Romans, there was in 
what he did nothing contrary to the Law of Nations. So the same 
temple was consigned to destruction by Titus, as Josephus says, by 
the Laws of War. 

III. What we have said of sacred places is also to be understood 
of burial-places ; for these do not belong to the dead but the living, 
either a people or a family. And thus as sacred places taken by 
the enemy cease to be sacred, so do places of burial; as Paulus and 
Pomponius write: Zhe sepulchres of enemies are not objects of religion 
£o us; and therefore we may convert to any .use stones therein taken. 
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hostium religiosa nobis non sunt, ideoque lapides inde sub- 
latos in quemlibet usum convertere possumus : quod ita tamen 
intelligendum, ne ipsa mortuorum corpora male tractentur, 
quia id contra jus est hominum sepeliendorum, quod jure gen- 


—. tium introductum alibi demonstravimus. 


IV. Illud hic breviter repetam, non vi sola res hostium 
hostibus eripi ex jure gentium, sed et dolos qui perfidia 
careant permissos censeri, imo et alien: perfidis incitationem. 
Nimirum ad minora et frequentia hsc delicta ita connivere 
coepit jus gentium, sicut leges civiles ad meretricium et im- 
proba fenora. | 


Which however is to be understood in such a way that the bodies of 
the dead are not to be ill-treated; for that is against the rights of 
burial, which is part of tho Law of Nations, as we have elsewhere 
shewn. 

IV. I will briefly again notice that by the Law of Nations, our 
property may not only be rescued from the enemy's hands by 
force, but also that deceit which involves no perfidy is allowed, and 
even the procurement of perfidy in others. In fact the Law of 
Nations has begun to connive at these smaller and frequent offenses, 
as the Civil Laws connive at prostitution and usury. 


CAPUT VI. 
DE JURE ACQUIRENDI BELLO CAPTA. 


Cirea acquisitionem rerum 
bello captarum, quale me 
nature. 

Quale jus gentium: cujus 
testimonia adduntur. 
Quando res mobilis capta 
censeatur ez gentium jure: 
Quando agri. 

Res que non sunt hostium 
non acquiri bello. 


navibus hostium ? 


a 8s <3 8 PR 


quee hostes nostri aliis bello 

eripuerant, quod testimoniis 

probatur. 

Refellitur sententia. statu- 

ens res captas ab hostibus 
omnino singulorum capi- 

entium fieri. 

Naturaliter et possessio- 

nem et dominum per alium 
acquiri. 

Distinctio actuum bellico. 
rum in publicos et. priva- 
tos. | 

Agros acquiri populo aut 
ejus cujus est bellum. 

Res mobiles et se moventes 
actu privato captas singu- 
lorum capientium fiert ; 
p lez civilis aliud sta- 


: 


— XII. 


AIIL Δ 


Quid de rebus repertis in 


Jure gentium nostra fieri 


XIV. Captas actu publico feri 
populi, aut ejus cujus est 
bellum : 

Arbitrium tamen. in res 
tales aliquod solere impe- 
ratoribus concedi : 

Qui aut res referunt. ad 


erarium : 


XVII. Aut dividunt. militi : εἰ 
quomodo : 


XV. 


XVI. 


 XVIIL Aut direptionem permit- 


tunt : 

XIX. Aut aliis concedunt : 

XX. Aut factis partibus aliud 

atque aliud statuunt et quo- 

modo. 

Peculatum circa predam 

committi. 

Lege aut alio voluntatis 

actu de jure hoc communi 

aliquid immutari posse. 

XXIII. Sic sociis preedam concedi : 

XXIV. Sepe et subditis: quod 
variis exemplis terrestribus 
et maritimis illustratur. 

XXV. Usus antedictorum. 

XXVI An capta extra territo- 
rium utriusque partis bel- 
lantium acquirantur belli 
jure. 

XXVII. Jus hoc quod dizimus quo- 
modo belli solennis sit pro- 
prium. 


XXI. 


XXII. 


I 1 phErER quorundam actuum inter homines impuni- 
tatem, de qua egimus hactenus, est et alius effectus 


bello solenni ex jure gentium proprius. 


Ac jure nature qui- 


CuaPTER VI. 


Of the right of acquiring things captured in War. 


L 1 Besides tho impunity of certain acts among men, which 
we have hitherto noticed as one of the effects of war, there is an- 


106 DE JURE ACQUIRENDI BELLO CAPTA. [Lup IIL 


dem bello justo ea nobis acquiruntur *que aut paria sunt ei 

quod cum nobis sit debitum aliter consequi non possumus, aut 
etiam qu nocenti damnum inferunt "intra squum poenze mo- 
dum, ut alibi dictum est. Hoc jure Abrabamus de spoliis, 
qu a quinque regibus acceperat, "decimam Deo dedit, ut 
historiam qui exstat Gen. xiv. explicat divinus Scriptor ad 
Hebrsos vii. 4, quo more Greeci quoque, Carthaginienses, et 
Romani diis suis, ut Apollini, Herculi, Jovi Feretrio decimam 
de preda sacraverunt. Jacobus autem Josepho prs fratribus 
precipuum relinquens legatum, do tibi, inquit, partem unam 
supra fratres tuos, juam a manu Amorrhei cepi gladio meo 
et arcu meo, Gen. xlviii. 22. Quo in loco "illud cepi pro- 
phetico loquendi genere pro certo capiam sumi videtur, et 
Jacobo attribui, quod posteri ab ejus nomine dicti facturi 
erant, quasi eadem esset progenitoris et liberorum persona. 
Id enim rectius, quam cum Hebreis verba hzc trahere ad 
illam expilationem Sicimorum, que jam ante a filis Jacobi 
facta erat: nam eam ut cum perfidia conjunctam Jacobus, pro 


® Que aut paria sunt ei quod cum — 1r. cap. 20. 
mobis sit debitum aliter consequi non € Decimam Deo dedit] Et alimenta 
possumus] Libro 11. cap. vii. § 2. servis et partem preedse sociis. Vide 
b Intra equum pene modum] Libro — Josephum in hac historia. (Antiq. Jud. 


other effect peculiar to à war regular according to the Law of 
Nations: namely, acquisition. 

By Natural Law we acquire in a just war such things as are equi- 
valent to a debt due to us which we cannot otherwise obtain, or such 
things as inflict on a guilty person a reasonable measure of punish- 
ment, as we have explained elsewhere. By this right Abraham gave 
of the spoil which he had taken from the five kings, a tenth to God, 
as the narrative in Gen. xiv. is explained by the writer to the Hebrews, 
vii. 4. And in the same way the Greeks, the Carthaginians, and the 
Romans, consecrated a tenth of their booty to their gods, Apollo, 
Hercules, and Jupiter Feretrius. And Jacob, leaving to Joseph his 
legacy, says, I give thee a portion above thy brethren which I took from 
the hand of the Amorite with my sword and with my bow: Gen. xlviii. 
22. In which place the word took seems to be used by a prophetio 
mode of speaking for shall take; and that is ascribed to Jacob which 
his posterity were to do: as if the progenitor and his descendants 
were the same person. For this is a better explanation than to refer 
it to the plunder of the Shechemites, which had been already perpe- 
trated by the sons of Jacob: for that deed Jacob, as a pious man, 
always condemned. Gen. xxxiv. 30; xlix. 6. 
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sua pietate, semper improbavit, ut videre est Gen. xxxiv. 30; 
xlix. 6. | 

2 Probatum autem a Deo jus prede inter eos quos dixi 
naturales terminos aliis quoque locis apparet. Deus in lege 
sua, de civitate post pacem repudiatam expugnata loquens, sic - 
ait: Omnia ejus spolia diripies tibi: et frueris prada hos- Deut. χα. 14. 
tium, quam tibi Deus dederit. Rubenitw, Gadite, et pars 
Manassitarum dicuntur vicisse Iturzos et eorum vicinos, mul. 1 Paral. v.30, 
tamque przdam ab iis abstulisse, hac ratione addita, quod in ' 
bello Deum invocassent, et Deus eos propitius exaudiisset : 
quomodo et rex pius Asa narratur, Deo invocato, de JEthio- Ὁ Perel. xiv 
pibus, injusto bello se lacessentibus, et victoriam et predam ' 
reportasse: quod eo magis notandum, quia arma illa non ex 
speciali mandato, sed ex communi jure sumebantur. 

3 Josue autem eosdem quos dixi Rubenitas, Gaditas, et Jee. xx. ἃ. 
Manassis partem secundis ominibus prosequens: participes, 
inquit, sitis prede hostium cum fratribus vestris. Et David, 
cum ad Senatores Hebreos mitteret parta de Amalecitis spolia, 


Lib. 1. cap. x. § 2. divis. Huds.) et que tur id factum precibus ad Deum, qui 
infra cap. xvi. 3. singulari quadam benevolentia Sicima 
4 Illud cepi] Chaldsus interpreta- οἱ Jacobo et posteris ejus conservaverit. 


2 Thatthe right of taking booty within the natural boundaries 
which I have mentioned was approved by God, appears from other 
places also. God, in his law, speaking of a city taken after it had 
refused peace, says, Deut. xx. 14: All the spoil thereof shalt thou take | 
. to thyself; and thou shalt eat the spoil of thine enemies which z 
Lord thy God hath given thee. So 1 Chron. v. 20, the Reubenites, - 
Gadites, and half tribe of Manasseh, made war upon the Hagarites 
and their neighbours, and took much spoil; there being added as a 
reason, that they cried to God in the battle and he was entreated of 
them. Also 2 Chron. xiv. 13, the pious king Asa is related to have 
cried unto the Lord, and to have conquered the Ethiopians who 
attacked him unjustly, and to have carried away very much spoil: 
which is the more to be noted, because in that case arms wore not 
taken up by a special mandate, but on the ground of the common 
Laws of Nations. 

3 Also Joshua, (xxii. 8) when he sent away the Reubenites, and 
blessed them, said, Divide the spoil of your enemies with your brethren. 
And David, (1 Sam. xxx. 26) when he sent to the Hebrew elders 
part of the spoil of the Amalekites, said, Behold a present to you of 
the spoil of the enemies of the Lord. Indeed as Seneca says, it is a 
graceful thing for a military man to enrich a friend with the τοῦ of 
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lsewxzxx pretium dixit muneri: ecce donum hoc esto vobis de preda 

li. De Bend hostium Domini. Nimirum, ut Seneca dixit, militaribus viris 
speciosissimum est divitem aliquem spoliis hostilibus facere. 
Exstant et divine leges de preda dividenda Num. xxxi. 27. 

Dediri,p Et Philo inter diras legis esse ait ut ager ab hostibus deme- 
tatur, unde sequi λιμὸν μὲν φίλοις, ἐχθροῖς δὲ περιουσέαν, $n 
auos famem, copiam hostibus. 

IL. 1 Ceterum jure gentium. non tantum is qui ex justa 
causa bellum gerit, sed et quivis in bello solenni et sine fine 
modoque dominus fit eorum que hosti eripit, eo sensu nimirum 
ut a gentibus omnibus et ipse et qui ab eo titulum habent, in 
possessione rerum talium tuendi sint: quod dominium quoad 

Xenoph vi, effectus externos licet appellare. Cyrus apud Xenophontem: 
€5&19.  youos ἐν πᾶσιν ἀνθρώποις aicios ἐστιν, ὅταν πολεμούντων 
πόλις ἁλῷ, τῶν ἑλόντων eivai. Ta χρήματα" lex est sempi- 

terna inter homines, capta hostium urbe, eorundem res atque 

Dele. — pecunias victori cedere. Plato dixit: πάντα τῶν νικωμένων 
omit gyaba τῶν νικώντων γίγνεσθαι, bona que victus habuit 
Sophie omnia victoris fieri: qui et alibi inter genera quasi naturali 
Tom. 1 acquisitionis statuit πολεμικὴν, quam et ληστικὴν, ἀγωνιστικὴν 
et χειρωτικὴν vocat. Ássentientem hac in re habens eum quem 

Comm. See, dixi Xenophontem, apud quem Euthydemum Socrates interro- 
gando eo perducit, ut spoliare non semper injustum fateatur, 

ut si in hostem id fiat. 
i. Polit. c. & 2 Sed Aristotele quoque auctore ὁ 0 νόμος ὁμολογία τις 


ἐστὶν, ἐν ᾧ τὰ κατὰ πόλεμον κρατούμενα τῶν κρατούντων 


* Apud Plutarchum in vita Alez- f Ademisse se ait belli jure] Diodorus 
andri] Ibidem νικῶντας προσκτῶσθαι — Siculus Excerptis Peirescianis pag. 406. 
xai Td τῶν πολεμίων" vincentes etiam τὰ διὰ τῶν ὅπλων κτηθέντα τῷ τοῦ 
ea qua hostium sunt sibi acquirere. (Pag. πολέμον νόμῳ, μη προέσθαι" que armis 
684 a.) . quesita essent et parta belli jure, non di- 


anenemy. There are also divine laws concerning the division of the 
‘spoil, Num. xxxi. 27. And Philo says that it is among the curses of 
the law, that the land bo plundered by the enemy, whence want to 
friends and abundance to enemics. 

II. 1 But by the Laws of Nations, not only he who for just 
cause carries on a war, but any one, in a regular war, may without 
limit or measure take and appropriate what belongs to the enemy, 
to this effect, that both he and those who derivo their title to the 
property from him are to be defended jn possession thereof. So 
Xenophon and Plato say that in war all the property of the con- 
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εἶναί φασι, lex velut pactum quoddam commune est quo 

bello capta capientium sunt. Eodem respicit dictum illud 
Antiphanis : ὅτι τοῖς πολεμίοις εὔχεσθαι ὃ οεῖ “τἀγαθὰ παρεῖ- Dietum i. 
yat χωρὶς ἀνδρείας. γίνεται yap οὕτως οὐ τῶν ἐχόντων, And rer 
ἀλλὰ τῶν κρατούντων' optandum ut hostibus bona adsint oa 
sine virtute: sic enim fiunt illa non eorum qui habent, sed s" S J.B 
eorum qui capiunt. * Apud Plutarchum in vita Alexandri Td Pag. 676 A. 
τῶν ἡττωμένων εἶναι τε δεῖ καὶ προσαγορεύεσθαι τοῦ Kpa- 
τοῦντος, CA Que victi fuerant, et esse et appellari debent 
victoris. Idem alibi: τὰ τῶν ἡττωμένων ἐν ταῖς μάχαις 

ἀγαθά, τοῖς νικῶσιν ἄθλα πρόκειται" quze verba sunt ex 
Xenophonte secundo de Cyri institutione. Philippus i in epi- Cap. ἃ $2. 
stola ad Athenienses : πάντες τὰς πόλεις οἰκοῦμεν " τῶν Ap. Demost 
προγόνων qrapacovT ων, 7 κατὰ πόλεμον κύριοι κατασ τάντες" un 

omnes tenemus oppida a majoribus. relicta, aut possessa 

belli jure. JEschines: εἰ μὲν πρὸ ἡμᾶς πολεμήσας δοριά- De male obite 
λωτον τὴν πόλιν εἷλες, κυρίως ἔχεις τῷ τοὺ πολέμου νόμῳ pala 
κτησάμενος" si bello in nos suscepto armis cepisti urbem, 

jure eam possides belli lege. 

3 Marcellus apud Livium quze ademit Syracusanis fade- Lib xxv. zi. 
misse se ait belli jure. Romani legati Philippo de Thracie 14e» xxxi. 
et alis civitatibus dicebant, si Philippus bello cepisset, eas 
premium victorie belli jure habiturum: et Masinissa quem Liv. xt. 17. 
agrum pater suus Carthaginiensibus bello ademisset, habere se 
jure gentium aiebat. Sic et apud Justinum Mithridates: non Li» xxxvi. 


Cappadocia filium eductum quam jure gentium victor occu- 


mittenda. Gotthi apud Agathiam Lib. omnia tenwit belli jure. [Pag. 11. Ed. 
1. de Theuderico rege, postquam i is Odo- Vulcan. ubi legitur, πολέμου θεσμῷ, 
acrum vicerat, τἀκείνου πάντα κατέσχε — non νόμῳ. 


τοῦ πολέμου νόμῳ" gue ejus fuerant 


quered becomes the right of the conqueror: and the latter in ano- 
ther place enumerates among tho natural modes of acquisition that 
by war, contest, or strong hand; and in this Xenophon agrees with 
him, as where Euthydemus is made to allow that it is not unjust 
to despoil an enemy. 

2 So Aristotle says the law is a sort of convention by which 
what is taken in war becomes the property of the captors. So Anti- 
phanes, Plutarch, Xenophon, Philip, Eschines. 

3 Marcellus in Livy speaks of what he took from the Syracusans 
as taken by the laws of war. So the Romans to Philip, Masinissa, 
Mithridates in Justin, Cicero, of Mitylene. So he says, that yia 


110 DE JURE ACQUIRENDI BELLO CAPTA.  [Lis. III. 


n Contr. paverat. Cicero Mitylenas ait populi Romani factas, belli 
lege ac jure victori. Idem privata aliqua esse copisse ait, 

0fe.L7. aut occupatione vacuorum aut bello, eorum scilicet qui victoria 

τὴν. χη, sud potiti sunt. Dion Cassius: τὰ τῶν ἡττημένων τοῖς kpaToUOt 

fin. . . . not 

Stem.L23, προσγίνεται. Etiam Clemens Alexandrinus ait res hostium 
rapi et acquiri belli jure. 

4 Que ex hostibus capiuntur jure gentium statim capi- 
pti. entium fiunt, ait Caius jurisconsultus. Naturalem hanc acqui- 
cer mdom. sitionem φυσικὴν κτῆσιν appellat Theophilus in Gracis -In- 
im stitutionibus, sicut et Aristoteles dixerat πολεμικὴν φύσει 
TN κτητικὴν, rem militarem secum ferre naturalem aquirendi 
Re.e& modum. Nimirum quia non causa aliqua sed ipsum nudum 

| factum spectatur, et ex eo jus nascitur: sicut et Nerva filius, - 
παιὰν referente Paulo jurisconsulto, dominium rerum ex naturali 
possessione coepisse aiebat, ejusque rei vestigium remanere de 
his qux terra, mari, coeloque capiuntur ; ; item de bello captis, 
qui omnia protinus eorum a fiunt, > qui primi possessionem ‘ap- 
prehenderunt. 

5 Hosti autem eripi censentur et que subditis hostium 

et or! eripiuntur. Sic Dercyllides argumentatur apud Xenophontem, 
cum Pharnabazus hostis esset Lacedzemoniorum, Mania autem 
subdita Pharnabazo, Manis bona in ea esse causa ut a se jure 


belli recte occupentur. 


property began when men took possession of what was vacant, or won 
itin war. So Dio Cassius, and Clemens Alexandrinus. 

4 What is taken from the enemy becomes the property of the captor, 
says Caius the Jurist. This Theophilus calls natural acquisition ; so 
Aristotle. For in this case the naked fact of possession is looked 
at, and right arises from that. So Nerva, as Paulus quotes him, said 
that ownership arises from natural possession; and that a vestige of 
this right appears in things which are taken in hunting, and also in 
war, which forthwith are the property of the captors. 

& Those things are supposed to be taken from the enemy which 
are taken from his subjects. So Dercyllides reasons in Xenophon, 
that since Pharnabazus is the enemy of the Lacedwmonians, and 
Manias the subject of Pharnabazus, the goods of Manias are in a con- 
dition in which they may be fairly captured as prize of war. 

III. 1 But in this question of war, it has been established as a rule 

* of nations, that ho is understood to have captured a thing who detains 
it in such a manner that the other has lost probable hone of recover- 
ing it; or 50 that the thing has escaped from his grasp, as Pompa. 
nius says. And in movcables, this is applied so that things are con- 
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IIl. 1 Ceterum in hac belli qu:zestione placuit gentibus, ut 
cepisse rem is intelligatur, qui ita detinet, ut recuperandi spem 
probabilem alter amiserit, aut ut res persecutionem effugerit, 
ut loquitur in simili questione Pomponius. Hoc autem in L « nae 
rebus mobilibus ita procedit, ut capta dicantur ubi intra fines, 
id est, preesidia hostium perducta fuerint. Eodem enim modo 1-1» §2 2. 
res amittitur, quo postliminio redit. Redit autem ubi intra «it 
fines imperii esse ccpit, quod alibi explieatur intra preesidia. 15 $1.4. 
Imo et aperte Paulus de homine dixit, amitti eum ubi fines 
nostros excessit: et Pomponius captum bello explicat eum, 
quem hostes ex nostris ceperunt, et intra przesidia sua perdux-' 
erunt: antequam enim in preesidia perducatur hostium, manere 
civem. 

2 Hominis autem et rei, in hoc gentium jure, eadem fait 
ratio. Unde facile intellectu est quod alibi dicuntur capta sta- 
tim capientium fieri cum conditione aliqua, continuandze scilicet Tee derer. 
eo usque possessionis, debere intelligi. Cui consequens esse AE 7. Due 
videtur, ut in mari naves et res alim capte censeantur tum 
demum, cum in navalia aut portus, aut ad eum locum ubi tota 
classis se tenet, perducta sunt: nam tunc desperari incipit. 
recuperatio: sed recentiori jure gentium inter Europsos po- 


sidered as captured when they are brought within the boundaries, or \ 
intra presidia, under the protection of tho enemy. A thing is lost in 
the same way in which it is recovered by postliminium: and it is 
recovered when it comes again within the boundaries of the empire, 
which is elsewhere explained as intra presidia. Indeed Paulus 
expressly says of a man, that he is lost when he goes out of our 
boundaries; and Pomponius explains a man taken in war to be 
one of ours whom the enemy has taken and brought intra presidia 
sua: and that till then he is a citizen. 

2 Aman and a thing in this part of the Law of Nations are under 
the same rule. Hence it is to be understood that when it is said 
that things captured forthwith become the property of the captors, 
is to be understood with a certain condition, namely, that the pos- 
session continues till they are thus brought intra presidia. Whence 
it seems to follow that at sea, ships and other things captured a 
understood to be captured when, and not till, the 1ey are brought int 
dock or harbour, or to the place where the flect is; 1 for then rec 

6 omes desperate, But we find that it has been establish X 
re recent law of nations among Europeans that such 
things are-underxtood to be captured when they havo been twenty- 
four hours in the possession of the enemy. 


ee 
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Const. mer. pulos introductum videmus, ut talia capta censeantur ubi © per 


RC TLA horas viginti quatuor in potestate hostium fuerint, 
13. ert 126 IV. 1 At agri non statim capti intelliguntur simul atque 


Lapid. in insessi sunt: nam quamquam verum est eam agri partem quam 


cai pes. tum non sufficit qualiscunque possessio, sed firma requiritur. 
Itaque Romani agrum extra portam, quem Annibal castris 
Liv. zz«t. 11, insidebat, adeo non amissum judicabant, ut eo ipso tempore 
nihilo minoris venierit quam ante venisset. Is ergo demum 
ager captus censebitur, qui mansuris munitionibus ita includi- 

tur, ut nisi iis expugnatis parti alteri palam aditus non sit. 
2 Et hsc non minus probabilis videtur nominis territorii 
P32 origo ἃ terrendis hostibus a Siculo Flacco allata, quam illa 
pe! Ling, Varronis a terendo, aut Frontini 'a terra, aut Pomponii juris- 

v. 

€ Per horas viginti quatuor] Etiam — rendó, quemadmodum Sicurvs Fraccus 
terra id observari discas e Thuanolibro — vocem Territorii deducit. Verum Cv- 
exit. in anno cIo Io xcv. Ex Germa- Jacius etymologiam illam a terra peti- 
Dicis legibus id venit, ad exemplum ejus tam proposuit in Nota ad L. 53. C. De 
quod de fera vulnerata constitutum  Decurionibus &c. quam observationem 
*apud ipsos non sine ratione fuerat, ut quam Auctor vidisset a Dioxvsio Go- 
' lege Langobardorum Lib. τ. tit. xxii. — THOFREDO, ad L. 239. D. DeVerb. Sig- 
§ 6 Idem in Anglia et Castelle regno — mif. ita relatam: A terrendis hostibus 
servari ait Albericus Gentilis Hispanice — [etymon deducit] Frontinus in libro de 


advocationis 1. 3 [c. Bynkershoek, Q. F. — agrorum qualitat. a terra, Cujac. ad 1. 
Publ.1.4. J. B.] 53. C. de Decurion. existimavit, dum 


Δ FROXTINUS, non a ferra, sed a ter-— festinanter legeret, voces a terra referri 


IV. 1 But lands are not understood to be captured as soon as 
they are occupied. For though it be true that the part. of the 
land which an army has entered upon with a great force is for the 
time in its possession, as Celsus notes; yet for the effect of which 
we speak, possession of every kind is not sufficient, but firm 
possession is required. Thus the Romans were so far from judg- 
ing the land pn which Annibal had planted his camp to bo lost, 
that at that very time it sold.for no less than it had sold for be. 
fore. | Tbat land then is conceived to be captured, and no other, 
which is included in permanent defenses, so that it is evident there 
is no access to it till these are carried. 

2 And this origin of the word territory, a terrendis hostibus, 
from terrifying the enemies from it, given by Siculus Flaccus, ap- 

'pears no less probable than that given by Varro, a terendo, from 
' ploughing it; or that of Frontinus*, from terra, the land; or that 
of Pomponius the jurist, from the right which the magistrates had 


* Frontinus is here misquoted: see Barbeyrac. 


Car. VL] DE JURE ACQUIRENDI BELLO CAPTA. ]13 


consulü a terrendi jure quod habent magistratus. Sic Xeno- 
phon libro, de vectigalibus, agri possessionem belli tempore ait ce « H & 


retineri per munimenta 4088 τείχη xai ἐρύματα ipse appellat. 
V. Liquet et hoc, ut res aliqua nostra belli jure fiat re- 


quiri ut hostium fuerit: nam qus res apud hostes quidem 
sunt, puta in oppidis eorum aut intra presidia, sed quorum 
domini nec hostium sint subditi, nec hostilis animi, ex bello 
acquiri non possunt, ut inter cetera .Eschinis dicto. jam loco aret. mew 
ostenditur Amphipolim, qux urbs esset Atheniensium, Philippi 53: = 
bello in Amphipolitanos ipsius Philippi non potuisse fieri. Nam 
et ratio deficit, et jus hoc mutandi per vim dominii odiosius 
est, quam ut produci debeat. 
VI. Quare quod dici solet Phostiles censeri res in hos- 
tium navibus repertas, non ita accipi debet quasi certa sit Cons maris 
juris gentium lex, sed ut preesumtionem quandam indicet, que " = 


ad Frontinum, de quo ante, non ad Cu. 


jacium, qui sequitur. J. B. 

b Hostiles censeri res in hostium na- 
vibus repertas) Sed neque amicorum 
naves in prsedam veniunt ob res hoatiles, 
nisi ex consensu id factum sit domino- 
rum navis. L cotem. 11. D. de publicanis 
§ 2. Rodericus Zuarius libro de usu ma- 
ris consilio 11. num.6. Atque ita inter- 
pre..adas puto leges Gallis, qus ex 
rebus naves, ex navibus res pred sub- 
jiciunt, quales sunt Francisci I. date 


anno cI5 Iox rir. cap. 42. Henrici III. 
anno clolorxxxiv. mense Martio, ca- 
pite 69. ler Portugallica libro x. tit. 
xviii. Alioqui res ipsse sole in presdam 
veniunt. Meursius Danicorwm libro rr. 
Bic bello Venetorum cum Genuensibus 
pertentatz Graecorum nares, et extracti 
si qui hostium laterent, Gregoras libro 
IX. (pag. 188.) vide et Crantzium Sare- 
vicorum 11. et Albericum Gentilem ad- 
vocationis Hispanicss 1. 20 [cf. Heineceli 
diss. de navibus ob vecturam vetitarum 


terrendi, of going out with the lictors before them (Gronov.). So Xeno- 
phon says that possession in the time of war is held by muniments. 


V. This also is plain, that in order that a 


thing may become 


ours by the right of war, it is requisite that it should have be- 


enemy, as in their houses or under their protection, but of whi 


longed to the enemy. The things which are in the hands of μὴ 


the owners are neither_subjects of the enemy nor hosiile in int 
tion, cannot be acquired by war; as Eschines shews that Amphi- 


polis, which city belonged to the Athenians, could not become the 


property of Philip by his war against the Amphipolitans. 


For the 


reasen why it should do so is wanting; and this right of changing tho 
ownership by mere force is too odious to be extended beyond the 


‘strict meaning of the rule. 


VI. Wherefore what is said, tbat goods found in enemies' ships are 


to be treated as enemies’ goods, ought not to be accepted as a settled 
rule of the Law of Nations, but as indicating a certain presumption 
which may be rebutted by valid proofs to the contrary. And so it was 


[enor. m. ὃ 


Ju. xi, 23, 


| 
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tamen validis in contrarium probationibus possit elidi. Atque 
ita in Hollandia nostra jam olim, anno scilicet cIo.cco xxxrm 
flagrante cum Ansiaticis bello, frequenti senatu judicatum, .et 
ex judicato in legem transiisse comperi. 

VIL 1 Illud vero extra controversiam est, si jus gen- 
tium respicimus, que hostibus per nos erepta sunt, ea non 
posse vindicari ab his qui ante hostes nostros ea possederant 
et bello amiserant: quia jus gentium hostes primum dominos 
fecit dominio externo, deinde nos: quo jure inter alia tuetur 
se Jephthes contra Ammonitas, quia ager ille quem Ammonites 
vindicabant belli jure ab Ammonitis, ut et pars alia a Moabitis 
ad Amorsos, ab Amoreis ad Hebreos transisset. ‘Sic et 
David quod ipse Amalecitis, Amalecits antea Palsstinis eripu- 
erant, pro suo habet ac dividit. 

2 Titus Largius apud Dionysium Halicarnassensem in 
senatu Romano eum Volsci olim possessa repeterent, senten- 
tiam sic dixit: ὅτι Ῥωμαῖοι καλλίστας ὑπολαμβάνομεν κτή- 
ces εἶναι καὶ δικαιοτάτας, à ἃς κατάσχωμεν πολέμῳ λαβόντες 
καὶ νόμῳ, καὶ οὐκ av ὑπομείναιμεν μωρίᾳ τὴν ἀρετὴν ἀφα- 
νίσαι, παραδόντες αὐτὰς τοῖς ἀπολωλεκόσι. κοινωνητέον τε 
πᾶσι καὶ τοῖς ἐκ τούτων “γενομένοις καταλιπεῖν ἀγωνιούμεθα" 
νῦν δὲ ὑπαρχόντων ἤδη στερησόμεθα, καὶ ἑαυτοὺς ὅσα πο- 
λομίους βλάψομεν. Romani nos honestissimas eas atque 
justissimas credimus possessiones, quas belli lege captas 
habemus : neque vero induci possumus ut stulta facilitate 
deleamus virtutis monumenta, si eas illis reddamus quibus 


mercium commissis cap. 2, 89 inter ejus 
opuscula exerc. 8 et Bynkershoek, Q. F. 
Pub.i.14. J.B.) 

§ Sie et David] Sic Resin rex Syrie 
Elotham urbem, que Idumzorum fue- 
rat, non Idumeis sed Syris tradidit ha- 
bitandam, secundum lectionem Maso- 


reticam rr. Reg. xvi. 6. [Sed lectio illa 
vitiosa est. Vide ibi Clariss, CrERIct 
Notam. J. B.] 

k Cum Volsci] De Veiis idem in Ro. 
mulo narrat Plutarchus: Οὐήϊοε ἐρχὴν 
ἐποιήσαντο πυλέμον φιδήναςε ἀπαιτεῖν 
αἷς προσήκουσαν αὐτοῖς. τὸ δ᾽ οὐκ ἄδι- 


judged in full senate by our Hollanders in 1333, when a war was 
raging with the Hanse towns; and the judgment has become law. 
VIL ,1 But this is beyond controversy, if we look at the Laws of 


Nations, that those things which we take from our enemies cannot be 


reclaimed by those who possessed them before the enemy, and lost them 
in war; because the law of nations first made them owners prima 
acie, and then us. And on this ground, among others, Jephtha defends 
himself against tho Ammonites, becauso the land which the Ammon- 
ites claimed had passed by the law of war from the Ammonites, as also 
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semel perierunt. Imo vero tales possessiones non tantum 

cum his qui nunc vivunt civibus nostris communicandas, sed 

et posteris relinquendas censemus : tantum abest ut parta 

relinquendo in nos ipsos ea constituamus que in hostes con- 

stitui solent: et in responso Romanorum Auruncis dato : Lib. vi. 22. 

ἡμεῖς οἱ “Ρωμαῖοι δικαιοῦμεν ὃ oca KTaTat τις ἀρετῇ πολεμίους 

ἀφελόμενος, ταῦτα τοῖς ἐὙγόνοις ὡς οἰκεῖα παραδιδόναι: nos 

Romani ita arbitramur, que quis hostibus erepta virtute 

quaesivit, ut optimo jure propria ad posteros transmitti, 

Alibi in responso ad Volscos sic Romani: nueis δὲ κρατίστας Lib. vili 10. 
ἡγούμεθα κτήσεις ἃς ἀν πολέμῳ κρατήσαντες Aa eer 

οὔτε πρῶτοι KaTag T9O μενοι νόμον τόνδε, οὔτε αὐτὸν ay- 

θρώπων Ἴγούμενοι εἶναι μᾶλλον 7 οὐχὶ θεῶν, ἅπαντάς τε 

καὶ “Ἑλληναν καὶ βαρβάρουν- εἰδότες αὐτῷ χρωμένους, οὐκ ἂν 

ἐνδοίημιεν v υμῖν μαλακὸν οὐδὲν, οὐδ᾽ a αν aToc σταίημεν ἔτι τῶν 
ρυκτήτων. πολλὴ ydp ἂν εἴη κακότης, εἴ τις ἃ μετὰ ἀρε- . 

τῆς καὶ ἀνδρείας € ἐκτήσατο, ταῦτα ὑπὸ δειλίας τε καὶ μωρίας 

ἀφαιρεθείη" Nos autem optimum judicamus possessionis ge- 

nus, quod. belli jure captum quasitumque est. Cumque non 

a nobis hoc jus sit institutum, sed a Diis verius quam ab 

hominibus profectum, omniumque gentium tam Gracarum 

quam barbararum usu probatum, nihil vobis per ignaviam 

con.edemus, nec bello partis absistemus. Maximum enim 

td probrum foret, que virtute ac fortitudine quasita sunt, ea 

per formidinem aut stuporem amittere. Sic et in responso 

Samnitum: πολόμῳ κρατησάντων ἡμῶν, ὅπερ ἐστὶ νόμος In exe, agat. 


κὸν ἣν μόνον, ἀλλὰ καὶ γελοῖον ὅτι 
κινδυνεύουσι τότε καὶ πολεμουμένοιε 
οὗ προσαμύναντες, ἀλλ᾽ éacavres ἀπο- 
λέσθαι τοὺς ἄνδρας, olxiae καὶ γῆν 
ἐπαιτοῖεν, ἄλλων ἐχόντων Veii prin- 


pertinerent : cerum id non injustum modo 
erat sed et ridiculum, ut qui periclitan- 

tibus bellumque gerentibus non subvenis- 
sent, sed ipsos homines sivissent perire, 
nunc domos et agros a bello possidenti- 
bus vindicare«. (Pag. 33 B. Verum 
hoc exemplum, ut et illud Volscorum, 


another part from the Moabites to the Amorites, and from the Amor- 
ites to the Hebrews. So David takes as his own and divides what 
he had taken from the Amalekites, and the Amalekites before from 
the Philistines. 

2 Titus Largius, when the Volsci reclaimed in the Roman Senate 
what they had formerly possessed, declared that the Romans held tho 
right of possession of land by conquest to be good, and would not 
recede from it. So the Romans in their answer to the Aurunci; and 
again to the Volsci; and to the Samnites. 

8—242 


116 DE JURE ACQUIRENDI BELLO CAPTA. (Ls. IIL 


κτήσεως δικαιότατος" cum armis hoc quesierimus, qua lex 
acquirendi justissima est. 

8. Livius, cum narrasset agrum prope Lunam a Romanis 
divisum, eum agrum sic notat: de Ligure captus is ager 
fuerat : Etruscorum antequam Ligurum fuerat. Hoc jure 
wierd. p. & Romanis retentam Syriam Appianus notat, nec redditam 


Lib. xii. 37. 


uu Antiocho Pio, ! cui eam eripuerat Tigranes hostis Romanorum: 

Linas et Justinus, ex Trogo sic respondentem facit eidem Antiocho 

Pompeium, ut habenti regnum non ademerit, ita quo cesserit 

Tigrani, non daturum quod tueri nesciat. Sed et eas 

App. Bel. P Gallis partes, quas Gallis eripuerant Cimbri, Romani pro 

Civ. i. p. 97. . ; 

suis habyere. 

VIII. Gravior disputatio est, cui in bello publico ac so- 

-lenni res hostium acquiratur, ipsine populo an singulis qui de 

populo aut in populo sunt. Valde enim hic variant recentiores 

Bart. ad 1, 18. Juris interpretes : quorum plerique cum in jure Romano legis- 

Ales. et fi t distribui 
ales. εἰ Sas, sent capta capientium eri, in canonum autem corpore 


eno ad i 17, non huc convenit; ut expendenti pate- — gramis Romanos. (Bell. Syr. peg. 191. ) 
inst. de rer 


bit, et nos in Notis Gallicis ostendimus. 
div. Pan. ad 
e. sicut. de J.B.) 
Jurqur. 0-7. 1 Cui eam eripuerat Tigranes] Ap- 
decis. Neap. pianus sic: ὅτε τοὺς Σελευκίδας ὑπὸ 
in M ud. TOU Trypavous ἐκπεσόντας οὐκ εἰκὸς 
debellog « ἣν ὅτι Συρίας ἄρχειν, μᾶλλον ἢ Ῥω- 
paiove Τιγράνην νενικηκόταπ᾽ non @- 
quum esse Seleucidas a Tigrane ejectos 


Et alibi: ἡγούμενον τὸν κρατή. :»Ta 


- Ἀντιόχου τῆς γῆς ἀπελάσας ‘Pemaio 


αὐτὴν κατὰ τόδε προσεκτῆσθαε" crede- 
bat se cum victorem Antiochi ea terra 
expulisset, hoc ipso eam terram acquisi- 
visse Romanis. (Bell. Mithrid. pag. 
404.) Ipse Antiochus apud Polybium 
in excerptis legationum num. 72 : sjyoó- 


potius Syriam tenere, quam victores Τὶ μενος τὴν κατὰ πόλεμον ἰσχυροτάτην 


8 Livy, after relating that the land near Luna was divided by the 
Romans, remarks, This land had been taken from the Ligurians, and 
had at a still previous period belonged to the Etruscans. On this ground 
they retained Syria, and did not restore it to Antiochus Pius, from 
whom Tigranes, an enemy of tho Romans, had won it. And so Pom- 
pey replied to the same Antiochus (Antiochus Magnus, J. B.), that he 
had not taken it from him, and would not give him what he did not know 
how to defend. So those parts of Gaul which the Cimbri had taken 
from the Gauls, the Romans kept as their own. 

. VIL It is a more serious question, who becomes the owner of 
things of the enemy taken in a public and regular war; whether the 
people itself, or particular persons of the people, or in the people. On 
this point the recent interpreters of the law greatly vary. The greater 
part of them, having read in the Roman Law that things captured 
become the property of the captors, and in the body of canons, that 
the booty was distributed by public order, have followed one another, 
as is usual in such cases; and have said that in the first place, and by 


eee Oe — 
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predam publico arbitrio, alii post alios, ut fieri solet, dixerunt, 
primo ac jure ipso fieri capta singulorum qui manu capiunt, 
attamen duci assignanda qui inter milites distribuat: quse sen- 
tentia cum: recepta non minus quam falsa sit, hoc accuratius & 
nobis refutanda est, ut specimen sit quam parum tuto in hoc 
controversiarum genere tali auctoritati credatur. Enimvero 
dubitandum non est quin gentium consensu utrumvis potuerit 
constitui, aut ut capta populo bellum gerenti, aut ut cuivis qui 
manu caperet in dominium cederent. Sed quid voluerint quee- 
rimus, et dicimus gentibus placuisse, *ut res hostium hostibus 
essent non alio loco quam quo sunt res nullius, ut ex Nerva 
filii dicto jam antea apertum fecimus. 

IX. 1 At res qu» nullius sunt fiunt quidem capientium, 
sed tam eorum qui per alios, quam qui per se capiunt. Ita 
non servi tantum aut fili, sed et liberi homines qui in pis- 
cando, aucupando, venando, margaritas legendo operam suam 
addixerunt aliis, statim quod acceperunt acquirunt ipsis quibus 


καὶ καλλίστην εἶναι κτῆσιν" arbitra- 
batur eam que bello fieret firmissimam 
ei honestissimam esse possessionem. [ Con. 
fundit heic Auctor duos Antiochos. 
Tile enim, de quo apud Potrsium, non 
est Antiochus Pius, sed Antiochus cui 
Ma-0 cognomen erat. J. B.) © 

» Gallie partes) Franci agros Italiss 


derunt. Procopius Gotthicorum rv. (cap. 
24.) vide quse dicit rex Suedis apud 
Thuanum libro Lxxvr. in anno cIoIo 
LXXXII. 

* Non hiec est questio Juris Gen- 
tium, quomodocumque Jus illud intelli- 
gatur, sed Juris Civilis, aut Juris Pub- 
lici, singulorum Populorum. Diximus 


a Gotthis acceptos Romanis non reddi. in Notis nostris Gallicis. J. B. 


law, the captures become the booty of the persons who actually take 
them, but that they are to be assigned to the goneral to distribute 
among the soldiers. As this opinion, though generally received, is 
false, it must be carefully refuted by us, as a specimen how little safety 
there is in such authority on such subjects. For it cannot be doubted 
that by the consent of nations either rule might be established; that 
captures might go, either to the people which makes the war, or to the 
individuals who actually take them. But we inquire what they really 
have established, and we say that they have ruled that the property 
of enemies should be, for enemies, in the same condition as res nullius, 
that which is no one's property, as we have already explained from the 
dictum of Nerva (δ rt. Art. 4). 

IX. 1 Now res nullius do indeed become the property of those 
who take them, but of those who take them by the agency of others, 
as well as by their own. Thus, not slaves only, or sons who are under 
their fathers, but also free men, if they work for others in fishing, 
fowling, hunting, pearl-fishing, acquire their captures for those who 


L. 83. D. de 
ecq. dom. 


Lib. v. tit. 2. 


L. 
de acq. post. 
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operam navant. Modestinus jurisconsultus recte dixit: quod 
naturaliter acquiritur, sicuti est possessio, per quemlibet vo- 
lentibus nobis possidere acquirimus : et Paulus receptis sen- 
tentiis: possessionem acquirimus animo et corpore: animo 


1. $9. D. utique nostro, corpore vel nostro, vel alieno. Idem ad edic- 


tum: per procuratorem, tutorem curatoremve possessio nobis 
acquiritur, quod explicat si id ea mente faciant ut operam 
nobis accommodent. Sic apud Greecos, qui in Olympiis certa- 
bant premia Sacquirebant iis ἃ quibus mittebantur. Ratio 
est, quia naturaliter homo hominis alterius volens volentis i in- 
strumentum est, ut et alibi diximus. 

2 Quare discrimen quod traditur inter liberas personas 
de et serviles circa acquisitiones, juris est civilis et ad civiles ac- 


UE de quisitiones proprie pertinet, ut ex dicto Modestini loco apparet: 


et tamen has ipsas Severus Imperator postea ad naturalium 
exemplum admovit propius, non utilitatis tantum, ut ipse pro- 
fitetur, ratione, sed et jurisprudentis. Semoto ergo civili 
jure, locum habet quod dicitur per alium facere quem posse 


. quod per se ipsum potest, et perinde esse per se quis faciat an 


per alium. 


3 Vide hac de re Perat Fasari Ago- oritur ex Populi, aut Principis, con- 
miístic. Lib. r. cap. 3. pag. 14, 15. et sensu expresso vel tacito: adeoque dis- 
cap. 26. p. 170. Ed. Lugd. J. B. tinctio ista non satis firmo fundamento 

* At in omni Bello Publico, totum nititur, ut jam observarunt Interpretes. 
jas Privatorum, quantum quantum est, adde Bynkershoek, Q. 7’. Publ. 1. 20 in 


employ them. So Modestinus says that the possession which we can 
acquire by natural law, we may acquire by any one whom we appoint: 
and Paulus, in a well known maxim: We acquire possession by bodily or 
mental act: the mental act is our own; the bodily act may be ours or 
another's ; which he explains to mean, if others give their labour to 
us. Thus, among the Greeks, the prizes at the Olympian Games were 
gained by those who sent the combatants. The reason is, that by 
Natural Law, a man who wills it, may be the instrument of another 
who wills it, as we have elsewhere said. 

2 Wherefore the distinction which is delivered between free per- 
sons and servile, as to acquisitions, belongs to the Civil Law, and pro- 
perly pertains to civil acquisitions, as appears from the passage quoted 
from Modestinus. And even theso civil acquisitions, the emperor 
Severus afterwards brought nearer to the example of natural acquisi- 
tions, not only for the sake of utility, as he professes, but also of 
jurisprudence. Hence, setting aside Civil Law, the rule holds, that 
what a person can do by himself he may do by another, and it is the 
same thing whether he do it by himself or by another. 
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X. Distinguendum ergo in nostro negotio inter actus vere 
*publicos belli, et inter actus privatos qui fiunt occasione belli 
publici: per hos actus privatis res quzritur primo ac directe: 
per ilos actus populo. Ex hoc gentium jure Scipio agit cum 
Masinissa apud Livium: Syphax populi Romani auspiciis Lid xxx. 14 
victus captusque est.  ltaque ipse, conjux, regnum, ager, 
oppida, homines qui incolunt, quicquid. denique Syphacis 
Suit, preda populi Romani est. Nec aliter Antiochus Mag- 
nus argumentabatur Colen Syriam Seleuci factam non Ptole- 
ms, eo quod Seleuci bellum fuisset, cui Ptolemsus navasset 
operam. Historia est apud Polybium quinto. Cap. Qj. 

XI. 1 Res soli nisi publico actu, inducto exercitu, impo- 
sitis presidiis, capi non solent: ideo ut respondit Pomponius, % % >. Dr 
publicatur ager qui ex hostibus captus sit, id est, ut ibidem "^ 
exponit, prede non cedit: prsdse nomine stricte accepto. 
Salomo pretorii prefectus "apud Procopium: ws rd μὲν av 
δράποδα καὶ τὰ ἄλλα πάντα χρήματα τοῖς στρατιώταις eie 
λάφυρα ἰέναι, οὐκ ἀπεικὸς εἶναι: Γῆν μέν τοι αὐτὴν βασιλεῖ 
Te καὶ τῇ Ῥωμαίων ἀρχῆ προσήκειν" captivos sane et res 
alias militibus prede loco cedere ratione non caret : (acci- 
piendum hoc ut fiat publico concessu, quemadmodum infra ex- 
fne. J. B. pridius notat, (cap. 58.) In federe Hel- 

5 Apud Procopiwm] Vandalicorum vetico est ut oppida et arces captm 

IL (cap. 14.) vide et ibisequentia. Etiam — communitati pagorum cedant: apud 
Severus sola ab bostibus capta limita- — Simlerum multis locis. . 
neis ducibus et militibus donavit. Lam- 


X. But in our question, we must distinguish between acts 
really publió done in a war, and private acts done on the occasion 
of a public war: and by theso private acts, things are acquired by 
private persons primarily and directly; by those public acts, they 
are acquired to the public. And by this law of nations Scipio deals 
with Masinissa: Syphax was conquered and taken under the auspices 
of the Roman people; therefore he and all that was his ts the booty of 
the Roman people. In the same way Antiochus tbe Great argued 
that Cole-Syria became the property of Seleucus, not of Ptolemy, 
because the war was the war of Seleucus, and Ptolemy had only acted 
asanauriliary. . 

XI. 1 Landed property cannot be taken except by a public act,| 
by leading in an army, and establishing strong places. Therefore, as 
Pomponius gave his opinion: Land which ts taken from an enemy 
Becomes public property: that is, as he explains, does not become pri- 
vate booty. So Salomo the prefectus pretorii said: That captives and 
other things should become private booty is not unreasonable, (cat is, if ih 
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ponemus) agros autem ad principem et imperium Romanum 
pertinere. 
2 Sic °apud Hebrsos et * Lacedsemonios ager manu cap- 


1^ nde tus sortito divisus est. Sic Romani captos agros aut locandos 
1. 41. deret retinuerunt, interdum modico veteri possessori honoris gratia 


Pag. 333. 


Cap. ὦ. 


relicto, aut distraxerunt, aut assignarunt colonis, aut fecerunt 
vectigales: quarum rerum passim in legibus, historiis, et agri- 
mensorum commentariis testimonia exstant. Appianus libro 
primo belli civilis : ᾿Ρωμαῖοι τὴν ᾿Ιταλίαν πολέμῳ yeipovmevos, 
γῆς μέρος eaacuavov’ Romani cum Italiam armis subegis- 


. sent, victos parte a, ri mulctarunt : et secundo libro: τῶν δὲ 


πολεμίων ὅτε κρατήσαιεν, οὐδὲ τούτων ἅπασαν THY γῆν 
ἀφηροῦντο; ἀλλ᾽ ἐμερίζοντο᾽ etiam victis hostibus terram 
non omnem adimebant, sed partiebantur. Notat Cicero, 
Oratione pro Domo sua ad Pontifices, consecratos interdum ab 


. Imperatore agros de hostibus captos, sed populi jussu. 


XIL 1 Atres mobiles et se moventes aut in ministerio 
publico capiuntur, aut extra illud. Si extra ministerium pub- 
licum, fiunt singulorum ‘capientium. Et huc referendum ‘st 


apud eos qui ex professo res et mores 
illorum exposuerunt, nec in TYaciatw 


* Apud Hebreos] Apud eosdem de 
agro qui bello captus esset rex tantum 


ferebat quantum singuls tribus: nota- 
tum id Digestis Thalmudicis, titulo de 


5 Fallor, an Auctor noster heic La- 
cedmmonios dixit, pro Atheniensibus. 


Historico et Theologico de natura et usu 
Sortium, Anglice scripto a Tuoma Ga- 
TAKERO, Viro diffuse admodum lec- 
tionis, qui cap. iv. illius libri studiose 
omnia collegit ex Antiquitate, que per- 


Nihil tale de Lacedaemoniis reperio, nec — tinebant ad divisionem agrorum sortito 


be done by the public consent,) but land belongs to the prinos and 
people of Rome. 

2 So among the Hebrews and Lacedemonians (Qu. Athenians, 
J. B.] land taken in war was divided by lot. So the Romans, 
when they took land in war, either kept it and let it for rent, some- 
times leaving a small portion to the ancient possessor, honoris gratia; 
or sold it; or assigned it to settlers; or imposed a ground-rent upon- 
it; as we have perpetual evidence in the laws, and histories, and in 
the commentaries of the agrimensores. So Appian. Cicero, in his 
Oratio pro Domo sua, notes that sometimes lands taken from the 
enemy were consecrated by the Imperator, but by order of the People. 

XII. 1 Things moveable and self-moving are either taken in the 
public service or extraneously to it. If extraneously to it, they are 
the property of the individual captors. To this we must refer what 
Celsus says, Zhe things which, belonging to the enemy, are in our hands, 
are not public property, but the property of those who take possession : 
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Celsi illud : qua res hostiles apud nos sunt, non publice eed pnarm 

occupantium fiunt. Que apud nos sunt, id est, bello orto ex 

apud nos deprehenduntur. Nam idem et in hominibus obser- 

vabatur, quo tempore homines hac in parte rebus captis accen- 

sebantur. Insignis est in eam rem Tryphonini locus: verum I2 beh Ye 

in pace qui pervenerunt ad alteros, si bellum subito exar- svt εἰ pos. 

sisset, eorum servi efficiuntur apud quos jam hostes suo fato 

(ita legendum, ‘non facto aut pacto, ut habent libri) depre- 

henduntur. Fato hoc asscribit jurisconsultus, quia Pnullo suo 

merito in servitutem deveniunt: nam talia fato asscribere tra- 

latitium est. Tale ilud Nevii: fato fiunt Rome Metelli Aved sxce. 

consules, id est, sine suo merito. I. in Ferr. 
2 Indidem venit quod si quid milites capiunt non in pro- 

cinctu, aut in eo quod facere jubentur, sed in eo quod promis. 

cuo jure aut solo permissu faciunt, id statim sibi acquirunt: 

capiunt enim non ut ministri. Talia sunt spolia qus detra- 

huntur hosti in dimicatione singulari: talia etiam quse procul 

ab exercitu (extra decem millia passuum dicebant Romani, ut 


mox videbimus) i in liberis et injussis excursibus capiunt: quod sene t t. 
. ver. 

factam. At vero de Atheniensibus * Vide hae de re Amplissimum Decio. Neap. 
ita Scholiastes An1STOPHANIS: 'Evmeig — BYXCKERSROEK, Ode. Jur. Civ. Lib. rv, 71. 5. 1& . 
ol Ἀθηναῖοι λαμβάνοντες πόλιν πολε- cap. 14. J.B. 
al. , καὶ robe ἐνεικοῦντας ἐκβάλλον- P Nullo suo merito] Sic et hsec duo 
Tes, κλήρῳ τὴν γῆν αὐτοῖς διένεμον. — opponit Servius ad JEmeidos τ. Acti 
In Nubes, vers. 103. Videibilllustris- — fatis Laborat Virgilius nil Trojano- 
simi SPAxnHEMII Adnotat. J. B. rum merilis, sed omnia fatis asscribere. 

© Modo scilicet summus Imperans (Ad vers. 32.) 


consentiat, aut expresse, aut tacite. J.B. 


| the things which are in our hands, that is, which are found with 


us when war arises. The same rulo was observed with regard to 
men, at the time when men were reckoned a iong things captured. 
There is a noted passage of Typho on the subject: Those who in peace 
come to another nation, tf war between the nations suddenly breaks out, 
become the slaves of those enemies among whom their destiny has thrown 
them. He speaks of destiny because they are reduced to slavery by no 
desert of their own. So Nevius, Jt is the destiny of the Metelli to be 
consuls at Rome. 

2 It follows from the same view, that what soldiers capture, when 
not on duty or on service to which they aro ordered, but in the course 
of what they do by promiscuous right or by permission, is forthwith 
their own: for they do this not as public servants. Such are spoils 
which they win from any enemy in single combat; and such as they 
take in free excursions not made by order, at a distance from the 
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genus praed» Itali hodie correriam vocant, et a butino dis- 
tinguunt. 

. XIII Sed quod diximus jure gentium talis singulis di- 
recte acquiri, intelligendum est, ut id juris gentium sit ante 
omnem ea de re legem civilem: nam populus quisque inter 
suos aliter potest constituere, et dominium singulorum ante- 
vertere, sicut multis in locis de feris et avibus factum videmus. 
Sic enim introduci etiam lege potest, ut qum apud nos reperi- 
untur hostium res, publics fiant. 

XIV. 1 At de his qus quis actu bellico capit alia est 
ratio. Ibi enim singuli reipublice personam sustinent, ejus- 
que vice funguntur, ac proinde per eos populus, si lex civilis 
aliud non statuat, ut possessionem ita et dominium nanciscitur, 
et id in quos vult transfert. Quod quia directe pugnat cum 
vulgari opinione, probationes nobis video solito largius adme- 
tiendas ex nobilium populorum exemplis. 

2 Incipiam a Grecis, quorum morem Homerus non uno 
loco describit [J/iad. Lib. τ. vers. 125]: 

Ἀλλὰ τὰ μὲν πολίων ἐξεπράθομεν, rà δέδασται. 

Omnia jam divisa quibus spoliavimus urbes, 
Apud eundem poétam Achilles de urbibus agens quas ipse ex- 
pugnaverat [Lib. 1x. vers. 330, et seqq.]: 

Tawy ἐκ πάσεων κειμήλια πολλὰ kal ἐσθλὰ 

᾿Ἐξελόμην, καὶ πάντα φέρων Ἀγαμέμνονι δόσκον 

Ἂτρείδῃ" ὁ δ᾽ ὄπισθε μένων παρὰ νηυσὶ θόησι 

Δεξάμενος διὰ παῦρα δασάσκετο, πολλὰ δ᾽ ἔχεσκε. 


enemy ; (the Roman rule was ten miles, as we shall see). This kind of 
capture the Italians at present call correria, plunder, and distinguish 
it from butina, booty. 

XIIL But when we say that by the law of nations such things 
are acquired directly by individuals, we are to understand that this is 
the 4aw of nations previously to all civil law. For any nation may 
establish a different rule with regard to its own subjects; and antici. 
pate the ownership of individuals, as we see in many places done with 
regard to wild beasts and birds [by game-laws]. And so a rule may 
| bo introduced by law that all things which are taken from the enemy 
shall be 1 bo publie property. 


pr memes" 


XIV. 1 But with regard to the things which any one takes by a 
regular military process, the case is different. For then individuals 
bear the character of the State and act on its behalf; and therefore 
the people, if the civil law do not otherwise direct, obtains through 
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Omnibus his ingens pretio numeroque supellex 

Nostra rapta manu: regi sed victor Atridse 

Cuncta tuli, celeres residens qui pono carinas 

Divideret cum pauca aliis, sibi multa tenebat, 
Spectandus enim hic Agamemnon, partim ut totius Greecise eo 
tempore princeps, atque ita populi gerens vicem: quo jure 
ipse sed cum senatu proedam dividebat: partim ut munere 
fungens imperatorio, ac proinde de communi partem ceteris 
majorem ferens. Eum ipsum Agamemnonem sic alloquitur 
idem Achilles [Lib. 1. vers. 163, 164]: 

Οὐ μὲν σοί more ἶσον ἔχω γέρας, ὁππότ᾽ 'Axaiol 

Τρώων ἐκπέρσωσ᾽ εὖ ναιόμενον πτολίεθρον. - 

Nam neque me tecum przd:ze pars equa sequetur, 

Si Danaum virtus Trojanam evertcrit urbem. 
Et alibi Achilli offert Agamemnon de consilio publico navem misa. tx. 179, 
plenam eris et auri, et viginti mulieres, quz precipiat de" ^* 
preda. Troja jam capta, Virgilio narrante, Zio. i. 761, 

Custodes lecti Phenix et dirus Ulysses one 

Preedam asservabant: huc undique Trola gaza 

Incensis erepta adytis, mensccque Deorum, 

Crateresque auro solidi, captivaque vestis 

Congeritur. 
Sic posterioribus temporibus predam Marathoniam asservat 
Aristides. — Post prelium ad Plateas severe edictum, ne quis pr sri. 
de preda privatim quicquam tolleret : deinde preda pro popu- Fierod. ix. 79. 
lorum meritis distributa. Athenis postea devictis, in publicum 


them both possession and ownership, and transfers it to whom it will. 
And as this is directly at variance with public opinion, we must adduce 
proofs more largely than usual, from the examples of the most eminent 
peoples. 

2 I begin with the Greeks. Homer speaks of the cities being 
divided which had been taken: he makes Achilles say that he gave to 
Agamemnon all that he won in war. In which case Agamemnon is to 
be regarded partly as the prince of ali Greece, and as representing the 
people; and partly as holding the office of general, and therefore 
having a larger share than the rest. So in another place Achilles says 
to him. [See.] And in another place, Agamemnon offers to Achilles, 
by the public consent, a ship full of brass and gold and twenty female 
slaves. So Virgil, speaking of the capture of Troy, describes the 
plunder under the custody of Phenix and Ulysses. So at a later 
period, Aristides guarded the booty taken at Marathon. After the 
battle at Platea there was a severe edict that no one should privekaly 
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Piu. Lysen. Telata. ἃ Lysandro preda. Et publici offici nomen "apud 
Kop de Spartanos, λαφυροπώλαι, prede venditores. 


Lace 3 Si ad Asiam venimus, Trojani soliti, ut docet nos Vir- 
Ge ux. gilius, prede ducere sortem, ut in rebus communibus dividen- 


» dis fieri solet. Alias arbitrium ejus dividends penes Impera- 
torem, quo jure Hector Doloni id expresse stipulanti promittit 
Hom. Tied. 6qUOS Achillis, ut intelligas jus acquirendi dominii in captura 
Bare Blas sola non fuisse. Ad Cyrum Asi» victorem, nec minus ad 
Piin. xixuL' Alexandrum postea, perlata preda. Si Africam respicimus, 
Prat tes, idem mos occurrit Sic qus» Agrigenti capta, queque in 
wrei*!; pugna Cannensi, et . "ibi, Carthaginem missa. Apud Francos 
714 1*5 veteres, ut ex Gregorii Turonensis historia apparet, que capta 
C A erant "sorte dividebantur: neque rex ipse aliud habebat de 
Diod. xill 9. prgeda quam quod sors ipsi addixisset. 
Greg. Tur. 4 Sed quanto re militari Romani ceteris prsstiterunt, 
tanto sunt digniores quorum exemplis immoremur. Dionysius 
4»be Re Halicarnassensis, morum Romanorum diligentissimus observa- 


4 Apud Spartanos] Agesilao in Asia 
agente, castris Pharnabazi captis Spith- 
ridates subtraxerat predam; inquisi- 
tioue abErispida Lacedemonio instituta 


aliarum gentinm vetus, Servius ad il. 
lud AE neidos 111. Sortitus pertulit uls.z : 
quia captivi et preda inter viclores sorte 
dividebantur. Ut: et prade ducere 


aufugit. [Hoc refert Plutarchus, Vit. 
Agesil. pag. 601 £.] 


f Sorte dividebantur] Habes hoc | 


apud Turonensem Lib. 11. cap. 27. Ay- 
moinum Lib. r. cap. 12. et in epitome 
edita a Frehero cap. 9. Mos idem et 


sortem. (In vers. 323.) De presdss col- 
latione in commune, et expurgatione 
per juramentum apud Suedos et Got- 
thos, Johannem Magnum vide libro xr. 
c. 11. (Hac de re nihil ibi apud Johan- 
nem Magnum, neque puto alibi. J. 2.] 


take any part of the booty. Afterwards, when Athens was conquered, 
the booty was made public property by Lysander: and the Spartan 
officers who had to deal with this measure were called prize-sellers. 

8 If we go to Asia, the Trojans were accustomed, as Virgil teaches, 
to draw prize-lots, as is done in dividing common property. In other 
cases the decision of the matter was with the general: and by this 
right, Hector promises Dolon the horses of Achilles when he stipulates 
for them; by which you may see that tho right of prizo-treasure 

_was not in the captor alone. So when Cyrus was victor, the booty 
was taken to him ; and when Alexander, to him. 

If we look at Africa tbe same custom recurs. Thus what was 
taken at Agrigentum, and in the battle of Cannz, and elsewhere, was 
sent to Carthage. 

Among the ancient Franks, as we learn from Gregory of Tours, 
what was captured was divided by lot; and the king had nothing of 
the booty but what the lot gave him. 
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tor, ita nos hac de re docet: τὰ ἐκ τῶν πολεμίων λάφυρα, 
ὅσον ἂν ἡμῖν ὑπάρχῃ τυχεῖν δι ἀρετὴν, δημόσια εἶναι κελεύει 
ὁ νόμος, καὶ τούτων οὐχ ὅπως τις ἰδιώτης γίνεται κύριος, 
ἀλλ᾽ οὐδὲ αὐτὸς ὁ τῆς δυνάμεως yen». ὁ ce ταμίας αὐτὰ 
παραλαβὼν ἀπεμπολεῖ, καὶ εἰς δημόσιον ἀναφέρει τὰ χρή- 
patra’ Quecunque ex hostibus per virtutem capta sunt, ea 
lex jubet publica esse, tta ut non modo privati eorum domini 
non fiant, sed ne ipse quidem Imperator exercitus: verum 
quaestor illa accipit, et vendita in publicum refert. Verba 
hzc sunt eorum qui Coriolanum incusant, ®nonnihil ad invi- 
diam composita. 

XV. Nam *populum dominum esse pred:z verum erat: 
sed illud non minus verum, ‘ejus dispensandz arbitrium Impe- 
ratoribus libera republica permissum fuisse, sed tale ut actus 
sui rationem populo deberent. L. ;Emilius apud Livium: Lib. xxxvii 
captas non deditas diripi urbes, et in his tamen arbitrium Ἦ 
esse Imperatoris, non militum. Sed hoc arbitrium quod mos 


* Vide Hrnw. RnaBop. ScHELH t Ejus dispensanda arbitrium Impe- 


Dissertationem De Preda, subjectam 
Hyaixo et Potrsio, De Castris Ro- 
manorum, pag. 253, et segq. qui tamen 
Auctorem nostrum nusquam laudat, 
quamquam de tota hac re accuratius, 
ante illum, dudum heic agentem. J. B. 

* Populum dominum esse preda ve- 
rum erai] Vide et hac de re Simlerum 
in Helveticis. 


ratoribus libera republica permissum 
Suisse] Polybins in Ezcerptis Peirescia- 
nis de L. Emilio Paulo: κύριον γενό- 
μενον αὑτὸν πάσης βασιλείαε καὶ λα- 
βόντα τὴν ἐξουσίαν ὡς βούλεται χρῴ- 
σεσθαι, μηδενὸς ἐπιθυμῆσαι" cum do- 
minus faclus esset regni integri posset- 
gue cuncta disponere suo arbitratu, nihil 
eum concupisse, [Pag.1454. Edit, 4mst.) 


4 But in proportion as the Romans were eminent above other 
nations in military matters, they are the most worthy examples to refer 
to. Dionysius of Halicarnassus, a most diligent observer of Roman 
manners, thus teaches us on this subject: WAatever ts captured from 
the enemy, the law directs to be public property ; so that not only private 
persons are not the owners of it, but even the general is not. The 
Questor takes it, sells it, and carries the money to the public account. 
These are the words of those who accuse Coriolanus, somewhat turned 
to the purpose of making him odious. 

XV. For, that the people was the owner of the prize-treasure 
was true; but it was not less true that the office of deciding on its 
distribution had been left with the General while the republic was 
free; with the condition that he was responsible to the people. So 
L. Emilius, Citics taken not surrendered, are plundered; but in these 
cases the decision is with the general, not the soldirs. But this deci- 
sion which usage gavo to the general, they sometimes, in order to 
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deferebat imperatoribus, ipsi interdum, quo longius ab omni 
Li.v.t suspicione essent, rejiciebant ad Senatum, ut Camillus; et qui 
retinebant, prout religioni, famze, ambitioni serviebant, diverso 

modo usi reperiuntur. | 
XVI. 1 Qui sanctissimi esse aut credi volebant, "prze- 
dam non attingebant omnino, sed sive pecunia erat in preeda, 
eam jubebant a quzestore populi Romani percipi ; sive res alise, 
eas per quaestorem sub hasta venumdari: unde redactam 
pecuniam manubiarum nomine significatam Favorinus apud 
Lib. xi. 34 Gellium sensit. Hc pecunia per questorem in srarium de- 
ferebatur, prius tamen, si res triumphi esset, ostentata publice. 
cep.ss. —— Livius libro 1v. de C. Valerio consule: prede ex assiduis 
populationibus, quod omnia in locum tutum congesta erant, 
fuit aliquantum : venditum sub hasta consul in erarium 
redigere quasstores jussit. Idem fecit Pompeius de quo hee 
Lois, sunt Velleii verba: pecunia Tigranis, *sicut Pompeio moris. 
erat, redacta in quastoris potestatem ac publicis descripta 
Lib. it. ep.17, Citeris. Ita et M. Tullius qui sic de se ipso in literis ad Sal- 
lustium: de preda mea preter quaestores urbanos, id est, 
populum Romanum, teruntium nec attigit, nec tacturus est 


" Predam non attingebant omnino) — signis tabulisque spoliavit, quibus cum 
Manius Curius juravit se ex predanihil totam replesset Italiam, in domum suam 
attigisse, prater guttum faginum quo nil contulit. De nominato modo Zmi- 
sacrificaret. [Hoc e Plin. Hist. Nat. Lib. lio Paulo Plutarchus : οὐδενὸς δ᾽ ἧττον 
xvi. cap. 38. J.B.) Scriptor vite Vi- αὑτοῦ τὴν ἐλευθεριότητα καὶ τι» pe- 
rorum illustrium [Aurelius Victor, cap. γαλοψυχίων ἐπήνουν ol ἄνθρωποι, 
60.] de Mummio agens: Corinthum πολὺ μὲν ἀργύριον, πολὺ δὲ χρυσίον 


avoid all suspicion, threw upon the Senate, as Camillus: and they who 
retained it, in proportion as they were actuated by conscience, repu- 
tation, or ambition, are found to have used it diversely. 

XVI. 1 They who wished to be, or to appear, most scrupulous, 
did not at all touch the booty, but if the prize were money, directed 
it to be received by the questor; or, if it were other objects, ordered .: . 
them to be sold by auction (sub hastá) by the questor: and on this 
account the money thus raised was called manubie. This money 
was transferred by the questor into the treasury: being in the first 
place however, if there was a triumph, publicly shewn. So Livy of 
C. Valerius; Velleius of Pompey; Cicero of himself. And this was 
the common custom in the good old times. So Plautus. 

2 But other generals sold the booty themselves without the inter- 
vention of the questor, and transferred it to the treasury, as is to he 
collected from the words of Dionysius. So when king Tarquin had 
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quisquam. Atque id antiquis et melioribus temporibus fuit Beca. s tv. 
maxime usitatum, quo Plautus respiciens sic ait: 
Nunc hanc predam omnem jam ad qusestorem deferam. 
Et de hominibus captivis similiter : 
Quos emi de prieda de queestoribus. 

2 Sed alii sine questore ipsi prredam vendebant et refe- 
rebant in sarium, quod et ex Halicarnassensi sequentibus 
verbis colligere est. Sic a Tarquinio rege jam olim victis Liv... 
Sabinis predam et captivos Romam missos legimus. Sic Ro- 
milius et Veturius consules narrantur predam vendidisse ob nw. iu n. 
srarii penuriam, gre id ferente exercitu. Sed cum passim 
id occurrat, quantum ducum quisque ex triumphis Italicis, 
Africanis, Asiaticis, Gallicis, Hispanicis in srarium per se aut 
questorem retulerit, exempla congerere nihil est opus. Illud 
magis notandum, datam predam aut ejus partem interdum 
Diis, interdum militibus, interdum et aliis. Diis aut res ipsee 
datz, ut spolia quse Romulus Jovi Feretrio suspendit, aut Dion Hate. 
redacta inde pecunia, ut ex Pometinis manubiis "Tarquinius Liv. 1 - 
Superbus templum Jovis in monte Tarpeio statuit, M. 

XVII. 1 Militibus predam dare priscis Romanis ambitio- 
sum videbatur: uti Sextus Tarquinii Superbi filius, sed Gabiis Liv. b.e. 


Capt. i 2. 2. 


ἐκ τῶν βασιλικῶν ἡθροισμένον οὐδ᾽ 
ἰδεῖν ἐθελήσαντος, ἀλλὰ τοῖς ταμίαις 
ele τὸ δημόσιον παραδόντοτ" nec MINUS 
liberalitatem ipsius et animi magnitudi- 
nem pradicabant homines, quod conges- 
tam es regis opibus awri argentique 


vim magnam nec inspicere voluisset, sed 
questoribus in publicum deferendam 
dedisset. (Pag. 270 p.) 

= Sicut Pompeio moris erat] Ut plu. 
rimum ; vide quod sequente paragrapho 
ex Lucano adducetur. 


conquered the Sabines, he sent the booty and tho captives to Rome. 
So Romilius and Veturius the consuls are related to have sold the 
booty on account of the low state of the treasury, the army being 
much discontented with the proceeding. But inasmuch as this occurs 
perpetually, there is no need to accumulate examples, how much each 
general carried to the treasury from Italian, African, Asiatic, Gallic 
and Hispanic triumphs. That is rather to be noted, that the booty, 
or a part thereof, was sometimes given to the gods, sometimes to the 
soldiers, and sometimes to others. To the gods either the captured 
things themselves were given, as the spoils which Romulus hung up 
to Jupiter Feretrius, or the money produced from them, as Tarquinius 
Superbus from the Pometine spoil built the temple of Jupiter in the 
Tarpeian mount. 

XVII. 1 To give the plunder to the soldiers appeared to the 


ancient Romans an act savouring of ambition or popularity-bunting, 


Liv. v. 80. 


Lib. x. 16. 


1 Sam. xxx. 
24. 
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profugus, predam militi dilargitus dicitur, ut eo modo poten- 
tiam sibi conciliaret. Appius Claudius in senatu similem lar- 
gitionem arguit ut novam, prodigam, inconsultam. 

Preda autem militi concessa aut dividitur, aut diripitur. 
Dividi potest aut ratione stipendiorum, aut Yratione meritorum. 
Stipendiorum ratione dividi predam Appius Claudius volebat, 
si illud obtinere non posset, ut redacta inde pecunia in s&rarium 
deferretur. Totum autem dividendi ordinem accurate explicat 
Polybius: nempe in dies aut ?vigilias partem exercitus alteram, 
aut minorem ad comportandam przdam mitti solitam : et quod 


. quisque reperisset id jussum in castra perferre ut per tribunos 


squaliter divideretur, vocatis ad partem etiam his qui castra 
servarent, (quod et apud Hebrzmos regi Davidi placuisse, et 
inde in legem transiisse legimus) quique per valetudinem aut 
delegata ministeria aberant. 


memori, in ipso contextu Auctor po- 
suerat. In loco autem SuETONI, ad 


y Ratione meritorum] Id apud Hebrs- 
os factum docet Josephus Lib. 111. An- 


tiqua Historia (cap.2. S5. Ed. Hudson.) 
® De Vigiliis nihil apud PorzrBivx: 
immo ipse, paullo ante locum indicatum, 
narrat, Scipionem, expugnata nova Car- 
thagine in Hispania, quum nox adven- 
taret, jussisse milites finem diripiendi 
facere, et presidium collocari in Foro 
adadservandam predam. J. B. 
. 3 Tribuno et equiti] Tribuno et pre- 
fecto equitum ait Appianus Civilium 11. 
[Pag. 491. Ed. H. Steph. Atque hac 
est vera distributio: aliam, ex errore 


quem simul ora libri nos remittit, non 
dicitur quantum daretur Equitibus, nisi 
ex vitio priscarum Editionum, secun- 
dum quas distributio facta fuisset modo 
plane diverso ab iis omnibus, quos Auc- 
tor noster commemorat. J. B.] 

! Non hoc narrat Livivs, quem Auc- 
tor in ora libri indicat: sed Dionysius 
HaLiCARNASS. Antig. Rom. Lib. vr. 
cap. 94. J.B. 

* Ez preda Coriolana] Vide Plu. 
tarchum Coriolano. (Pag. 218 4, B.) 


as Sextus the son of Tarquin the Proud, while an exile at Gabii, is 
said to have distributed the booty among the soldiers, as a mode of 
gaining influence. Appius Claudius in the senate condemned a simi- 
lar liberality as new, lavish, and imprudent. 

Booty which is given up to the soldiers is either divided or scram- 
bled for. It may be divided either in the proportion-ef the pay, or 
of the deserts of individuals. That it should be divided in proportion 
to the pay, was the direction of Appius Claudius; and if he could not 
carry that, that the money raised from it should be transferred to the 
treasury. Polybius explains accurately the whole schemo of such a 
division; namely, that one part of the army, the lesser portion, was 
commonly sent to collect the booty; and that what each found he 
was ordered to bring into the camp, that it might be equally divided 
by the tribunes; those being summoned to take their share who had 
guarded the camp, (which also was ordered by David among the 
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2 Interdum non ipsa preda sed redacta inde pecunia Lv am.» 
prede loco militibus donata, quod sspe in triumpho fiebat. 
Proportionem hanc invenio, simplex pediti, duplex centurioni, nie «& 
triplex equiti datum. Interdum simplex pediti, equiti duplex. Liv. xlv. 34 
Alias simplex pediti, duplex centurioni, *tribuno et equiti Suet. Ces. 
quadruplex. Meritorum etiam sspe habita ratio, sicut, Mar- & 
cius quod !fortiter fecisset “ex prada Coriolana donatus est ἃ Liv. aia. 
Posthumio. 

8 Utrovis modo fieret divisio "licebat Imperatori e£aipe- 
τον, hoc est, prsecipium sibi accipere quantum vellet, id est, 
quantum squum arbitraretur : ‘quod et aliis interdum virtutis 
ergo concessum. Euripides Zroadibus de nobilioribus femi- 
nis Trojanis agens, ait (vers. 33): 

Τοῖς πρώτοισιν ἐξῃρημέναι 


στρατοῦ. 
b Licebat Imperatori] Vide Lean- "Eteiperóo νιν ἔλαβεν Ἀγαμάμνων ἄναξ. 
clavium in Turcicis. Bibi hane Atrides major eximiam tulit. 
€ Quod et aliis interdum virtutis ( Troad. vers. 249.) 


ergo concessum] Sic Nestor feminam 


De iis quas Atheniensium duci Demos- 


theni e preda ἐξηρέθησαν, precipui 
jure data sunt, vide Thucydidem, libro 
111, [c. 114. In loco Jliadis, xiv. 232. 
Auctor noster, nescio quare, legit Me- 
νεοικέα, (quod nomen proprium mulieri 
non convenit) pro adjectivo, apud Po- 
etam, frequentissimo, et heic aptissimo, 
μενοεικέα. Omnino dicere vult Ulysses, 


ἣν οἱ Ἀχαιοὶ 
munere Graium 
Excsptam sorti. 
Est id Jliados A. (vers. 625.) At Odys- 
see 4. Ulysses ait (vers. 232): 
Ter ἐξαιρεύμην Meveoucéa, πολλά δ᾽ ὀπίσσω 


Eun, eh Mononeen, plurimo Gelade se pretiosissima quaque, et que max- 


Hebrews, and thence, as we learn, passed into a law,) and those 
who had been absent from sickness, or any sent off on service 
elsewhere. | 

2 But it was not the booty itself, but the money raised from it, 
which was given to the soldiers in the place of the booty, which was 
often done in the triumph. I find this proportion in Livy; one 
share to a foot-soldier, twice as much to a centurion, three times as 
much to a horseman or knight. Sometimes one share to each of the 
foot, two to the horse. Again, one share to the foot-soldier, two to 
the centurion, four to the tribuno and the horsemen. Often account 
was taken of desert, as Marcius, in consideration of his bravery, was 
rewarded out of the spoils of Corioli by Posthumius. 

8 In whatever way the division was made, it was allowed to 
the general to take a frst choice, some principal thing, of what 
value he chose, that is, what he thought fair: and thie wes wome- 


[anor. τι. 3 


Lib. ix. 80. 


Dion. 
pa 1. 
7 715. PP. 


Orig. v. 7. 
Lib. L 57. 


Liv. xlv. 37. 
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Qus principibus eximise date 
Erant Achivis: 

Et de Andromacha (ibid. vers. 274): 

Kal τήνδ᾽ Ἀχιλλέως ἔλαχε παῖς ἐξαίρετον. 

Accepit illam Pyrrhus eximiam sibi. 
Ascanius de equo apud Virgilium (ZEn. 1x. 270, 271): 

Ipsum illum clypeum, cristasque rubentes 
Excipiam sorti. 

Pausanie post in Platwis prelium eximia data, mulieres, 
equos, camelos, narrat Herodotus. Sic Ocrisiam Corniculs- 


Halle. nam precipuam accepit rex Tullius. “Fabricius apud Hali- 


carnassensem in oratione ad Pyrrhum: ἐκείνων δορυκτήτων 
ἐξόν pot λαβεῖν ὁπόσα βουλοίμην" ex his que bello erant 
capta licebat mihi quantum vellem excipere.  lsidorus huc 
respiciens ubi de jure agit militari: prede, ait, decisio, et 
pro personarum qualitatibus ac laboribus justa divisio, ac 
principis portio. Tarquinius Superbus, ut apud Livium est, 
et ipse ditari volebat, et delinire preda popularium animos. 
Servilius in oratione pro L. Paulo ait eum preeda partienda 

4 Fabricius] Cujus exemplum et pro Tullio lege Tarquinius Priscus, 


sibi et militi proponit Julianus apud ^ monente Gronovio.] 
Ammianum libro xx1v. (cap. 3.) [Supra ? Non se ipsum, sed Serviam Gal. 


times awarded to others on account of their valour. So Euripides 
in the Troades, speaking of the noblest of the Trojan women, says, 
that they were given to the leaders of the army. And of Andro. 
mache, that in this way she became the property of Pyrrhus. So 
Ascanius says, in Virgil, that the shield and the helmet he will ex. 
clude from the division by lot. Herodotus tells us that after the bat- 
tle at Platsea, Pausanias had, given to him, the most eminent objects, 
women, horses and camels. So king Tullius received Ocrisia, the prin- 
cipal person of the Corniculanz. Fabricius in Dionysius, in his oration 
to Pyrrhus, says, Of those things which were taken in war, t was 
allowed me to take what I chose. Isidorus, referring to this passage, 
when he speaks of military law, says, the distribution of the spoil is, a 
just division according to the qualities and performances of persons, and 
the princes portion. Tarquin the Proud, as it stands in Livy, both 


. wished to enrich himself and to win the minds of the people with 


the distribution of prize-money. Servilius in his oration for L. Pau- 
lus, says that he might have made himself rich by dividing the 
shares of booty *, And there are writers who think that the prince's 


* Not himself, but Servius Galba, who was discontented that he was not 
allowed to make the division. J. B. 


see 
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locupletem se *facere potuisse. Et hanc Imperatoris portio- 
nem sunt qui potius significatam volunt manubiarum nomine, 
quos inter est Asconius Pedianus. In Verr. 1 
4 Sed laudatiores illi, qui jus suum remittentes nihil sibi" 
de prada ceperunt, qualis is quem dixi Fabricius, τὸν ex Apud Dion. 
δικαίον πλοῦτον ὑπεριδὼν ἕ ἕνεκα δόξης, etiam juste partas cope. RT. 
divitias pre gloria contemnens : quod ipse se facere aiebat 
Valerii Publicole et aliorum paucorum exemplo: quos M. Por- 
cius Cato imitatus est in Hispaniensi victoria, negans quicquam Plut. Merc. 
ad se perventurum e bello captis, preter ea qus in cibo ac meh 
potu insumsisset : addens tamen, non a se culpari Imperatores 
qui concessas utilitates sumerent, sed malle se de virtute cuni 
optimis, quam de pecunia cum ditissimis certare. Proxime ad 
hanc laudem accedunt qui predam modice delibarunt, ut Pom- 
peius apud Lucanum a Catone laudatur, qui Phareal. t. 
Plura retentis 
Intulit. 
5 In divisione interdum et absentium habita ratio, ut 
capto Anxure constituit Fabius Ambustus ; interdum ob causam Liv. iv. 50. 


bam, qui segre ferebat, quod militibus tienda ipse locuples fieri poterat. J. B. 
suis preeda data non-fuisset, in qua par- 


portion was rather what was really meant by manubic, as Asconius 
Pedianus. 

4 But those persons are more praised who, giving up their right, 
took no part of the booty to themselves; like Fabricius, of whom I 
have spoken, Who in his love of glory put aside even just gain, as Dio- 
nysius says; which he said he did according to the example of Vale- 
rius Publicola, and a few others. And these, M. Porcius. Cato also 
imitated in his Spanish victory; asserting that nothing should come 
to him from the spoils of war, except what he had spent in meat 
and drink: adding however, that he did not blame the generals who 
had accepted the advantages usually granted ; but that he would rather 
contend for the prize of virtue with the best, than for the pre-emi- 
nence in wealth with the richest. Nearest to this praise come those 
who have taken to themselves a moderate share of the prize-trea- 
sure; as Pompey in Lucan is praised by Cato, for having given up 
more thun he kept. 

5 In the division, there is sometimes account taken of those who 
have been absent; as Fabius Ambustus directed when Anxur was 
taken. And sometimes for some special reason account is not taken 
of some of those who were present, as of the Minutian army, by the 
dictator Cincinnatus. 

9—2 
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quorundam quamvis przsentium non habita, ut Minutiani ex- 
ercitus dictatore Cincinnato. 

6 Quod autem jus vetere republica Imperatores habue- 
rant, id post occupatam rempublicam ad magistros militum 
translatum ex Codice Justinianeo apparet, ubi a gestorum in- 
sinuatione absolvuntur donationes rerum mobilium vel se mo- 
ventium, quas magistri militum militibus prostant ex spoliis 
hostium, sive in ipsa bellorum occupatione, sive in quibuseum- 
que locis degere noscerentur. 

7 Sed hzc divisio jam olim sspe in calumniam patuit, 
quasi duces ea ratione privatam gratiam captarent, quo nomine 
"accusati Servilius, Coriolanus, Camillus, quasi amicis et elien- 
tibus de publico largientes. Ipsi contra se tuebantur publico 
bono, tva οἱ συναράμενοι τοῦ ἔργου, TOV τῶν πόνων καρπὸν 
κομισάμενοι; προθύμως ἐπὶ τὰς ἄλλας στρατιὰς ἀπαντῶσιν" 
ut qui operi adfuerant, fructu laboris percepto, ad alias ex- 
Dim Haie. peditiones fierent promtiores; que Halicarnassensis in hanc 

rem verba sunt. 


Liv. iii. 29. 


| 


« Epiri wrbes] Et Athenas Sulla. 
Appianus Mithridatico (pag. 195.) 

f Lucullus) Ab eo data diripienda 
militi Tigranocerts, narrat Plutarchus, 
(pag. 511 E.) ex spoliis datas singulis 

drachmas octingentas. Severus 
Ctesiphontis predam concessit militi: 


idem et tribunos et duces et ipsos mi- 
lites habere jussit quse per vicos diripue- 
rant. JElius Spartianus narrat. Ma. 
humetes II. Constantinopoleos et prae- 
dam et mancipia promisit militi. (Quod 
primum narrat SPARTIANUS, factum 


equidem est a Septimio Severo Imp. at 


6 Tbe right which, under the old republic, the Imperator had, was 
after the extinction of the republic, transferred to the mayistri mili- 
tum, as appears by the Codex of Justinian; where, in speaking of 
reports to be made to the emperor, of the proceedings of the military 
authorities, an exception is made with regard to donations of move- 
ables which the magistri militum make to the soldiers out of the 
spoils of the enemy; whether in the occupation of war, or in the 
places where they are known to live. 

7 But this division, from an early period, gave opening to calumny, 
as if the generals had in this way sought private favour; on which 
ground accusations were brought against Servilius, Coriolanus, Ca- 
millus, as having lavished the public treasure upon their friends and 
clients. And they defended themselves by alleging the public good, 
that they who had had a share in the service, by receiving the reward of 
their labour, might be more prompt to other expeditions, as Diony- 
sius says. 

XVIII. 1 I come now to speak of indiscriminate pillage. This was 
granted to the soldiers, either when a country was to be ravaged; or, 
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XVIII. 1 Venio ad direptionem: ea militi concessa aut 
in populatione, aut post prelium oppidive expugnationem ut 
signo dato discurreretur: quod antiquis seculis rarius, nec ta- 
men exemplis caruit, Nam Suessam Tarquinius militi diripi- Dionys. iv.50. 
endam dedit: castra Auquorum Q. Servilius Dictator: Veios tiv. iv. 4. 
urbem Camillus: castra Volscorum consul Servilius, Permisit Liv. v. 90. 
et direptionem L. Valerius in agro /Equorum, Ὁ. Fabius fusis s T AN 
Volscis, captaque Ecetra, mox alii sepe. Victo Perseo Paulus Idem xg 
consul spolia jacentis exercitus peditibus, equitibus predam | 
circumjacentis agri concessit. Idem ex senatusconsulto diri- 1aem xiv. δέ. 
piendas dedit militi *Epiri urbes, Lucullus victo Tigrane, app. n 
militem a spoliis legendis diu inhibuit, mox certa jam victoria” 
jus spoliandi hostes indulsit. Cicero de inventione primo inter cap. 45. 
modos acquirendi dominii ponit, si quid ex hostibus captum 
sit, Scujus pred» sectio non venierit. 
2 Qui morem hunc improbant, aiunt avidas in direptiones 
manus preripere fortium bellatorum premia, cum ita ferme 


posterius est Alexandri Severi. Prius 
exstat in Vit. Sever. cap. 16. alterum in 
Vit. Alex. Sever. cap. ὅδ. Adeoque no- 
minum similitudo Auctori nostro caussa 
fuit erroris. J. B.) 

€ Cujus prede sectio non venierit] 
WVa.ro sex modos numerat, quibus do- 
sinus legitimus perficiatur, hereditatis 


juste aditionem, mancipationem, in jure 
cessionem, usucapionem, e preda sub 
corona venditionem, et ab auctione pub- 
lica, cum bona cujusquam sectione ve- 
neunt. [De Re Rust. Lib. 11. cap. 10. 
Quo de loco vide Wirnrerui Gozsu 
Vindic. pro recepta de Mutui alienatione 
sententia, p. 66, et segq. J.B.) 


after a battle or the taking of a town, it was allowed that pillage 
was to begin at an appointed signal. This was rare in early ages, but 
. still, not without example. Tarquinius gave up Suessa to be pillaged 
by the soldiers ; Q. Servilius the Dictator gave up the camp of the Equi 
to the same fate: Camillus tho city of Veii; Servilius the consul, the 
camp of the Volsci; L. Valerius permitted pilla; . in the country of the 
Equi; Q. Fabius did so when the Volsci had been dispersed, and 
Ecetra taken; and others frequently on subsequent occasions. When 
Perseus was conquered, Paulus the consul gave the spoils of the army 
which was defeated to the infantry, the plunder of the surrounding 
country to the cavalry. The same leader, by a decree of the senate, 
gave up the cities of Epirus to pillage by the soldiers. When Lu- 
cullus conquered Tigranes, ho long restrained the soldiers from taking 
spoil, but at Inst, when the victory was certain, he gave permission to 
pillage. Cicero puts, among the ways of acquiring property, if we 
take anything from the enemy which is not liable to be divided and 
sold on the public account. 

2 They who condemn this practice say, that grecdy hands, active 


Lib. v. 20. 
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eveniat, "ut qui segnior sit predetur, at fortissimus quisque 
laboris periculique preecipuam partem petere soleat, que sunt 
verba Appii apud Livium : unde non longe abit Cyri illud 


De Cyri Inst. apud Xenophontem: ἐν τῇ ἁρπαγῇ εὖ οἷδ᾽ ὅτι οἱ πονηροὶ 


yes d Live 
supr. 


Lib, vi. 4. 


Liv. xxxvii. . 
43. 


πλεονεκτήσειαν ἄν. Sed contra dicitur, gratius id fore ls- 
tiusque quod sua quisque manu ex hoste captum domum retu- 
lisset, quam si multiplex accepisset alterius arbitrio. 

3 Interdum quoque concessa direptio, quod impediri non 
posset. In expugnatione Cortuose Hetruscorum oppidi, nar- 
rante Livio, publicari predam tribunis placebat, sed impe- 
rium quam. consiliv & segnius fuit: jam militum preda 
erat, nec nisi per invidiam adimi poterat. Sic et Gallo- 
grecorum castra a C. Helvii agmine direpta legimus contra 
ducis voluntatem. 

XIX. Quod dixi, aliis interdum extra milites predam 
aut pecuniam e preda redactam concedi solere, id ferme ita 
contigit, ut his qui tributum ad bellum contulerant tantundem 
redderetur. Ludos quoque ex manubiis interdum instructos 
notes, ὁ | 

h Ut qui segnior sit predetur] Vide ! Apollini] Meminit et Appianus in 


qu» jam nunc ex Procopio adferemus EZ xcerptie Peirescianis. (pag. 546.) 
ad $ 24. 


in pillage, are so forward as to snatch the prizes which ought to fall 
to the share of the bravest; for it commonly happens that they who 
are slowest in fight are quickest in plunder, while the bravest soldiers 
commonly take the main share of danger and toll; as Appius says in 
Livy. And so in Xenophon. On the other hand it is said that what 
each takes from the enemy with his own hand and carries home, is 
more grateful and valued than a thing of many times the value, 
which he receives at the will of another. 

8 Sometimes again, pillage is allowed, when it cannot be pre- 
vented. In the storming of Cortuosa, a town of the Hetrusci, Livy 
says, Fhe Tribunes directed that the booty should be public property; but 
the command was too slow for the intention. The soldiers had already 
taken the booty, and it could not be taken from them without doing a 
very odious thing. So the camp of the Gallo-Grecians was plundered 
by the troops of C. Helvius contrary to the general's wish. 

XIX. What I have said, that booty or prize-money is sometimes 
given to others than soldiers, generally happens, in order that those 
who have contributed to the expenses of the war should be remune- 
rated; we may also sometimes read of public spectacles provided out 
of the spoils. 


| mme ——— —— — 
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XX. 1 Neque vero diversis tantum bellis aliter atque 
aliter usurpatum, sed eodem bello eadem preda szpe in usus 
diversos impensa, aut partibus divisis, aut rerum generibus 
distinctis. Sic Camillus decimam ex preda ‘Apollini Pythio Liv. v. s* 
dedit, Grecorum exemplo, sed quod primitus ab Hebrsis 
venerat: quo tempore sub decima prz»d: vota, non res mo- 
ventes tantum, sed et urbem, et agros venire a pontificibus 
judicatum est. Eodem victore pred: de Faliscis pars maxima 1064. e. 19. 
ad qusstorem redacta est, haud ita multum militi datum. Sic 
et L. Manhus predam aut vendidit, quod ejus in publicum 
redigendum erat, aut cum cura ut quam aquissima esset 
per milites divisit : que Livii verba sunt. Lib. xxxviii, 
2 Genera in qux» prada dividi potest sunt hzc: homines 
captivi, armenta, et greges, quz Greci, cum proprie loquuntur 
λείαν vocant, pecunia, res mobiles olim, pretiossz aut viliores. 
Q. Fabius Volscis devictis λείαν et spolia per quzestorem vendi Dies. Ant. 
jubet: argentum ipse defert. Idem Volscis et quis devictis 1àem x. at. 
captivos extra Tusculanos militi donat, et in agro Ecetrano 
homines ac pecora diripienda concedit. L. Cornelius Antio mi. 
capio aurum, argentum, ses in sarium defert: captivos et 


XX. 1 But not only have different usages prevailed in different 
wars, but in the same war the same booty has often been applied to 
different uses, either by dividing it into parts, or by distinguishing 
the kind of objects. Thus Camillus dedicated the tenth part of the 
spoil to Pythian Apollo, following the example of the Greeks, which 
however, came originally from the Hebrews: and at that time, the 
dedication of a tenth of the spoil was held by the priests to include, 
not moveables only, but the lands and the city. By the same gene- 
ral, when victorious over the Falisci, the greater part of the booty 
was transferred to the questor, and a small part only given to the 
soldiers. So L. Manlius, either sold the spoil, that part of tt which was 
to go to the publie, or divided it among the soldiers, taking care that 
the division should be exactly fair, as Livy says. 

2 The classes of objects into which spoil may be divided, are 
these: men, captives, herds and flocks, which the Greeks, when they 
speak strictly, call λεία ; money and other moveables, either precious 
or common. Q. Fabius, when he had conquered the Volsci, ordered 
the λεία and spoils to be sold by the questor; he himself managed 
the money. The same, when the Volsci and qui were conquered, 
gave to the soldiers the captives, except the Tusculans; and in the 
land of Ecetra, gave up men and cattle to pillage. L. Cornelius, 
when Antium was taken, transferred to the treasury the gold, silver, 


* 
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predam per quxestorem vendit: militi ea permittit, que ad 

Idem χ. 5. victum et vestem pertinebant. Nec dissimile huic Cincinnati 

institutum, qui Corbione 4Equorum oppido accepto pretiosiora 

pred» Romam misit, cetera centuriatim divisit. Camillus 

Li.v.:? — captis Veiis, preter pecuniam ex venditione captivorum, 

Idem v.& nihil in publicum redegit; Hetruscis devictis captivisque ven- 

ditis, ex ea pecunia aurum matronis quod contulerant persolvit, 

Idem vi 13. pateras tres aureas in Capitolio posuit. Cosso dictatore, ex 
Volscis prz:da omnis preter libera corpora militi concessa est. 

Dion. Hal 3 Fabricius superatis Lucanis, Bruti, Samnitibus, mili- 

p7it tem ditavit, tributa civibus reddidit, quadringenta talenta “in 

Liv. xxv. 14 gerarium retulit. Q. Fulvius et Appius Claudius, cum Han- 

nonis capta essent castra, przdam vendiderunt, diviseruntque, 

app. Pm. donatis quorum opera fuerat singularis. Scipio, capta Car- 

Bul. p. 8. . . . "m eo, 

thagine, que in urbe erant dedit diripienda militi, excepto. 

Liv. xxvii. auro, argento, donarüs. Acilius, capta Lamia, partim divisit, 
partim vendidit predam. Cn. Manlius victis Gallogrsecis, 

Liv. xxxviii concrematis ex Romana superstitione hostium armis, ceteram 

b In erarium retulit] Et Fabius pe- bus dispertisset. (Aliter rem narrant 


euniam venditorum hominum capto  Lirivs, Lib. xxvir. c. 16. num. 7. et 
Tarento, cum preda reliquum milii- Pxrurarcaus, Vit. Fab. pag. 187 c. 


and brass; the captives and spoil he sold by the questor; he gave up: 
to the soldiers what pertained to food and raiment. Nor was the 
rule of Cincinnatus dissimilar, who, when he became master of Cor- 
bio, a town of the Aqui, sent the more precious parts of the spoil 
to Rome, and divided the rest according to centuries. Camillus, 
when Veii was taken, assigned nothing to the public except tho 
money from the sale of the captives. When the Hetrusci were con- 
quered, and the captives sold, out of the money he repaid to the 
matrons the gold which they had contributed, and placed three 
golden patere in the Capitol. When Cossus was dictator, all the 
prey of the Volsci, except the bodies of the free men, was given up 
to the soldiers. 

3 When Fabricius had conquered the Lucani, Brutii and Sam. 
nites, he enriched the soldiers, restored the tributes to the cities, and 
carried forty talents to the treasury. Q. Fulvius and Appius Clau- 
dius, when the camp of Hannibal was taken, sold the booty and 
divided it, giving donations to those who had performed eminent 
services. Scipio, when Carthage was taken, gave up to pillage what 
was in the city, excepting the gold, silver and donations. Acilius, 
when Lamia was taken, partly divided and partly sold the spoil. Cn. 
Manlius when the Gallo-Grzcians were conquered, burnt their arms 
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preedam conferre omnes jussit, et aut vendidit, quod ejus in 
publicum redigendum erat, aut cum cura, ut quam sequissima 
esset, in milites divisit. 

XXI. 1 Ex his que diximus apparet, non minus apud 
Romanos, quam apud alias gentes plerasque predam fuisse 
populi Romani, sed ejus dispensands arbitrium aliquod Impe- 
ratoribus concessum, ita tamen ut, quod ante diximus, rationem 
actus sui populo deberent: quod inter alia docet exemplum 
L. Scipionis qui damnatus est peculatus judicio, ut loquitur 
Valerius Maximus, quadringenta octoginta argenti plus ac- I .3« 
cepisse quam in srarium retulisset : : et aliorum quos ante u 
retulimus. 

2 M. Cato in oratione quam de przda scripsit, vehemen- 
tibus atque illustribus verbis, ut ait Gellius, de impunitate ra a. 
peculatus atque licentia conquestus est: ex qua oratione hoc 
exstat fragmentum: Fures privatorum furtorum in nervo 
atque compedibus etatem agunt. Fures publici in auro 
atque purpura. Idem alibi dixerat, mirari se, audere quem- Prise Lik 

p. 789. 


Confudit forte Auctor noster, quod de Scipione, ubi Hasdrubalem devicis- 
Historicus Latinus paullo infra refert set, cap.19.n.2. J.B.) 


fi σι a Roman superstition, and ordered all to bring in the rest of 
the spoil; and either sold that part of it which was to go to the public, 
or divided it with care that the division should be fair*. 

XXI. 1 From what we bave said, it appears that among the 
Romans, as well as among most other nations, the spoil belonged to 
the people, but that some discretion in dividing it was allowed the 
. general; but, as we have said, in such way that he was responsible 
to the people. This appears, among other instances, by.the exam- 
ple of L. Scipio, who was condemned for peculation, as Valerius 
Maximus tells us, as having received four h adred and eighty ses- 
terces of silver more than he had transferred to the treasury; and 
of others whom we have mentioned. 

2 M. Cato, in an oration concerning prize-treasure, written, as 
Gellius says, in vehement and brilliant language, complained of the 
impunity and licence of peculation. Of that oration this fragmont 
is extant: Private robbers are put in prison and in bonds: public rob- 
bers are seen in purple and gold. He had elsewhere said that He mar- 
velled that any one could set up in his house images which were taken 
im war. So Cicero makes it a point to inflame tho odium against 


* He had quoted this before, Art. 1, of this section, but bad by mistake called 
the general L. Manlius instead of Cnens Manlius. (Gronov.) 


Verr. tv. 41. 


Hist. 2. 10. 


Lib. avi. 4 


I. pen. eti 
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quam capta bello signa pro supellectile domi statuere. Ita 
et Verri peculatus invidiam auget Cicero, quod signum sustu- 
lisset, et quidem captum de przeda hostium. 

3 Nec Imperatores tantum, sed et milites peculatus prsedse 
nomine tenebantur, si nempe eam in publicum non detulissent: 
adigebantur enim omnes sacramento, ut ait Polybius, περὶ 
TOU μηδένα νοσφίζεσθαι μηδὲν τῶν ἐκ τῆς διαρπαγῆς, αλχὰ 
τηρεῖν τὴν πίστιν κατὰ τὸν ὅρκον" Nihil quemquam ex preda 
interversurum, sed fidem servaturos ex religione sacramenti. 
Quo forte referri potest formula jurisjurandi apud Gellium, 
3qua militi imperato" ne quid tollat in exercitu decemque 
millia passuum prope, quod pluris sit nummi argentei, aut si 
sustulerit 4d consulem proferat, aut triduo proximo profiteatur. 
Hinc inteligi potest quid sit quod Modestinus dicit: is qui 
praedam ab hostibus captam surripuit peculatus tenetur : 
quod vel unum satis esse debuit ut juris interpretes moneret 
ne ex hostibus capta singulis acquiri crederent, cum constet 


Lie at peculatum non esse nisi in re publica, sacra, aut religiosa. 


Hoc omnia eo pertinent, ut appareat, quod supra diximus, - 


2 Vide hac de re Ruas. Hrnu. tis Militum, pag. 184, et. seqq. in libro 
Scuern Dissertationem De Sacramen- jam supra laudato. J.B. . 


"Verres, that he had appropriated an image, and that one taken as spoil 
from the enemy. 

8 And not the generals only, but the soldiers also, were held 
accountable for peculation of prize-treasure; that is, if they did not 
transfer it to the public. For all were bound by the military oath, 
as Polybius says, not to appropriate any part of their booty, but to 
keep their good faith as sworn. And to this perhaps we may refer 
the formula of oath in Gellius, by which the soldier is commanded 
not to take anything, within ten miles of the army, of more value 
than a silver nummus (sesterce), or if he did take it, to bring it to 
the consul, or to announce it within three days. Hence we may un- 
derstand wiki Modestinds says; He who secretes booty taken from 
the enemy is guilty of peculation; and this passage alone might 
satisfy juristical interpreters, that they are not to suppose that what 
individuals take from the enemy becomes their own: since pecula- 
tion can only apply to property public, sacred, or religious. All 
these cases concur to make it appear, as we have said above, that set- 
ting aside the Civil Law, and primarily, things taken by military 
operations become the property of the people or king who are carry- 
ing on the war. 
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semota lege civili, et primo, in bellicis actibus capta populi 
aut regis bellum gerentis fieri. 

XXII. 1 Addidimus semota lege civili et primo, sive 
directe: illud quia de rebus nondum actu quesitis lex ad uti- 
litatem publicam potest imperare, sive lex illa lex populi est, 
ut apud Romanos, sive regis, ut apud Hebreos et alibi, Sub 
legis autem nomine etiam consuetudinem recte introductam 
volumus comprehendi. Alterum illud eo pertinet, ut sciamus 
sicut res alias ita et preedam posse a populo aliis concedi, nec 
tantum post acquisitionem, sed et ante eam, ita ut subsecuta 
captura conjungantur actiones brevi manu, ut loquuntur juris- 
consulti: nec tantum ea concessio nominatim fieri potest, sed 
et in genere, ut viduis, senibus, et egentibus pupillis pars 


prede data est temporibus Maccabaicis, aut etiam personis Macosb, vil 


incertis ad exemplum missilium, que Romani consules capien- 
tium faciebant. 
2 Neque vero hec juris translatio, quee lege aut concessu 


fit, semper mera donatio est, sed interdum contractus, inter- 


dum aut solutio cjus quod debetur, aut remuncratio ob damna 
quze quis passus est, aut ob id quod ipse bello impendit, sive 
sumtu, sive opera, ut cum socii aut subditi nullo stipendio 
militant, aut non tali quod opers respondeat. Nam ex his 


XXII. 1 I have added “setting aside the Civil Law, and prima- 
rily,” that is, directly. The first clause, because concerning things 
not yet actually acquired, the law may regulate according to publie 
utility; whether the law be made by the people, as among the Ro- 
mans, or by the king, as among the Hebrews and elsewhere. And 
under the name of “law,” I also include custom rightly introduced. 
The other clause, “ primarily,” tends to this: that we mean that spoil, 
like other things, may be conceded by the people to others, not only 
after acquisition, but also before; so that when the capture follows, 
the two events may be conjoined brevi manu, 80 as to be one, as the 


. jurists speak. And such concession may be made, not only naming 


each person, but by classes; as in the times of the Maccabees, a part 
of the spoil was given to widows, old men, and needy orphans; or 
even to uncertain persons, as in a scramble, in which the Roman 
consuls gave things fo those who caught them. 

2 And this transfer of right (from the public to private persons,) 
which is made by law or concession, is not always a mere donation, 
but sometimes a contract, sometimes a payment of what is due, or a 
remuneration for losses suffered, or expenses incurred in the war, 
either in the way of payment or of work done; as when allies and 


140 DE JURE ACQUIRENDI BELLO CAPTA. [Lis. ITIL 


causis predam aut omnem, aut ejus partem concedi solitam 


videmus. 
XXIII. Et illud quidem tacità consuetudine ubique ferme 
3s. inductum jurisconsulti nostri notant, ut sua faciant que capiunt 


Cald. cons. 

de Bed, 14 aut socii, aut !subditi qui sine stipendio et suo sumtu suoque 
Jeon iat periculum bellum gerunt. ™Ratio in sociis est evidens, quia 
Dr. de Los. naturaliter socius socio tenetur ad reparationem damnorum 
de aeg. poss que ob negotium commune aut publicum eveniunt. Adde 


quod opera quoque gratis przstari vix solet. Sic medicis, 
iura ait Seneca, pretium operc solvi quod deserviunt, quod a 
de.1& ' rebus suis avocati r bis vacant. In oratoribus idem sequum 
judicat Quintilianus, quia hzc ipsa opera tempusque omne 
alienis negotiis datum facultatem aliter acquirendi recidunt : 
4»»3.7. quod Tacitus dixit : omitti curas familiares, ut quis se alienis — 
negotiis intendat. Credibile ergo est, nisi causa alia appa- 
reat, puta aut beneficentia mera, aut contractus antecedens, 
™spem ex hostibus lucrandi spectatam in damni et opera com- 


pensationem. | 
XXIV. 1 In subditis id non sque evidenter procec ", 


i 
i 
A 


| Subditi qui sine stipendio ef suo num [apud Procopium] GottÀ. x. (c. 3.) 
sumiu suoque periculo bellum gerunt] 8 Spem ex hostibus lucrandi specta- 
Vide Cromerum xix. Polonicorum. tam in damni et opere compensationem] 
(pag. 430.) Vide Plutarchum Marcello. (pag. 302. ) 

= Ratio in sociis est evidens] Utitur 9 De sociis exemplum est] Priscis 
ea Amalasuntha in epistola ad Justinia- Latinis tertias pred= populus Romanus 


| subjects serve in the war without pay, or with pay insufficient to the 
‘work. For we see cases in which the whole booty, or a part of it, is 
assigned for such causes. 

XXIII. And this we find that our jurists note as almost univer- 
sally introduced by custom ; that what is captured by allies or subjects 
who carry on the war without pay at their own risk, becomes theirs. 
The reason in the case of allies is evident; because, by Natural Law, 
ally is bound to ally for the reparation of losses which occur in the 
course of a common or public transaction. Add, that work is seldom 
done gratis. Physicians are paid, says Seneca, because they leave 
their own business to attend to ours. Quintilian thinks the same 
thing is reasonable in advocates, because by spending their time 
and strength on that office, they are prevented from making gain in 
other ways. So Tacitus. It is therefore presumable, except some 
other cause appear, for instance mere good will or antecedent con- 
tract, that this hope of getting gain from the enemy was looked to, as 
the compensation for loss and labour. 


pw luam.) — we "T UY —-— 
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quia hi operam civitati sus debent: sed contra occurrit quod 
ubi non omnes sed aliqui militant, his ipsis a corpore civitatis 
retributio debetur ejus quod plus ceteris operz aut sumtus 
impendunt, multoque magis damnorum: in cujus retributionis 
certe locum spes prsedz totius aut partis incerts facile, nec 
sine ratione, conceditur. Sic Poéta, 
Preeda sit hzc illis quorum meruere labores. 
2 *De sociis exemplum est in federe Romano, quo Latini 


in prede partem sequam admittuntur in iis bellis, que populi Liv us. 


Romani auspiciis gerebantur. Sic in bello quod /Etoli gere- 35. 
bant adjutoribus Romanis, 7Etolis quidem urbes et agri, Ro- Polyb. xi 5. 


manis autem captivi et res mobiles cedebant. Post victoriam **; pearly 
de rege Ptolems;o, partem przds Atheniensibus dedit Deme- Phut, Demet 


trius. Ambrosius historiam tractans Abrahami moris hujus" 


sequitatem ostendit: sane his qui secum fuissent, in adju- Ue Le. 


mentum fortasse sociati, partem emolumenti tribuendam 
asserit, tanquam mercedem laboris. 


3 De subditis exemplum est in populo Hebrso, apud Nem, xxxi 


᾿ Sam. xxx. 
prestabat. Plinius Lib. xxkxiv. 5. Pro — Deiotaro Galatis regi donavit, quia so- 2. ete et 


modo missi militis predam partiuntur cius belli Mithridatici fuerat. [Postre- 2 Mace, vil. 


pagi Helvetici, teste Simlero: pro modo mum istud habet Auctor ex Evrrorio, 
sumtuum partiti Pontifex, Imperator, Breviar. Lib. vi. cap. xi. Vide etiam 
Veneti, bello contra Turcam. Paruta S1rRABONEM, Geogr. Lib. xit. p. 547. 
vii Pompeius Armeniam minorem Ld. Paris. J.B.] 


XXIV. 1 In the case of subjects the argument is not equally 
obvious, because they owe their labour to the state. But on the 
other hand, when it is not all, but only some, who serve in war, these 
have a claim to retribution for the labour and expense which they 
incur beyond others, and still more, for the loss. And in the place 
of such certain retribution, it is not unreasonable to concede to 
them a hope either of the whole spoil, or of an uncertain part thereof. 
So the Poet Propertius. 

2 We have an example, as to allies, in the Roman league, in 
which the Latins are admitted to an equal share of the spoil in the 
wars carried on under the auspices of the Roman people. So in the 
war which the Etolians carried on, tho Romans helping them, the 
cities and lands were given to the Etolians, the captives and move- 
ables to the Romans. After the victory over king Ptolemy, Deme- 
trius gave a part of the spoil to the Athenians. Ambrose, in treating 
of the history of Abraham, shews the equity of this custom: He gives 
to those who had been with him and helped him, a part of the gain as a 
reward of their labour. 

3 With regard to subjects, we have an example in the Hebrew 
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quem pars prede dimidia cedebat Phis qui in procinctu fue- 
rant. Sic et Alexandri miles predam privatis ereptam suam 
faciebat, nisi quod eximia quzdam solitus esset ad regem 


Phat, (Ph referre: unde accusatos eos videmus qui ad Arbela conspi- 


Lib, Hi. 11. 


rasse dicebantur, de prada omni ita sibi vindicanda, ut nihil 
in sarium deferrent. 

4 At qu» publica hostium aut regis fuerant, exemta 
erant huic licentize. Ita legimus Macedonas, eum Darii castra 
ad Pyramum amnem irrupissent, ingens auri argentique pon- 
dus diripuisse, nec quicquam reliquisse intactum ‘preter regis 
tabernaculum: trad 'o more, inquit Curtius, ut victorem victi 
regis tabernaculo exciperent. Unde non abit mos Hebre- 


$5aw.xi.39. OFUM, qui victi regis coronam regi imponebant ,victori, eidem- 
Ti. derege. que assignabant (quod in Thalmudicis Digestis legitur) regiam 


supellectilem bello captam: et quod in rebus gestis Caroli 
Magni legimus, cum is Hungaros vicisset, privatas opes mi- 
liti, regias serario cessisse. At apud Gracos λάῴφνρα erant 
publica, ut ante ostendimus, σκῦλα singulorum. Vocant autem 
σκῦλα ea que durante certamine eripiuntur hosti, Add ^a 


P His qui in procinctu fuerant] Pi- — mos serrarant. Chalcocondylas Lib. v. 
side partem prede dabant his qui do- 4 Preter regis tabernaculum] Vide 


people, among whom half of the spoil went to those who were in 
service in the army. Thus also the soldiers of Alexander had for 
their use the booty taken from private persons, except that there was 
a custom of transferring to the king any object of peculiar value ; 
and accordingly, we find that those who were said to have conspired 
at Arbela, were accused of intending to appropriate the whole of the 
spoil, and to give nothing to the treasury. 

4 But what had been with the enemy, public property or king's 
property, was exempted from this licence. Thus we read that the 
Macedonians, when they stormed the camp of Darius at the river 
Pyramus, plundered a great mass of gold and silver, and left nothing 
untouched except the kint’s tent: according to thé established usage, 
says Curtius, that the conquered party should receive the conqueror in 
the king's tent. And the usage of the Hebrews was not different, who 
put the crown of the conquered king on the head of the conquoror, 
and assigned to him (as we read in the Talmudic Collections) the 
royal furniture which was taken in the war. So, in the history of 
Charlemagne, we read that when he had conquered the Hungarians, 
the private treasure went to the soldiers, the royal, to the treasury. 
Among the Greeks there were two different words for public and 
private spoil, λάφυρα and σκῦλα. The latter implies what was taken 
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que post certamen : quod discrimen et aliis gentibus nonnullis Arius de sen. 


plc Rr 
5 At apud Romanos veteri quidem republica non tantum Dooel. iv. 
fuisse concessum militibus, satis apparet ex his que supra Qiu 


diximus, Plusculum indulgeri ccepit militi in bellis civilibus, @22"!",, 
Ita  Sullano milite /Equulanum direptum legas. Et Cesar ^ d dier. de 
post pugnam Pharsalicam. castra Pompeiana militi dat diripi- ἃ P. D 


enda cum hoc dicto apud Lucanum: Lib. vi v 
Superest pro sanguine merces, 
Quam monstrare meum est; nec enim donare vocabo 
Quod sibi quisque dabit. 


Bruti et Cassii castra diripuerunt Octaviani et Antoniani mili- Arten. 
tes. Bello civili alio Flaviani ad Cremonam ducti, quanquam 
instabat nox, coloniam divitem festinant impetu capere; veriti 
alioqui ne opes Cremonensium in sinu praefectorum legatorum- 
que essent, gnari scilicet, ut Tacitus loquitur, expugnata Hist. su. 19. 
urbis predam ad militem, dedita ad ducem pertinere. 

6 Atque id languescente disciplina eo libentius concessum 


milii, ne manente periculo omissis hostibus preeda manus im- 


et Diodorum libro xvrr. (c.35.) et Plu- (cap. 6. $ 6.) et belli sui 1v. (cap. 4. δ 
tarchum Alezandro (pag. 676.) Similia 13.) et vir 
vide apud Xenophontem 1v. de Cyro, 


pas 


from the enemy during the contest; the former, what was taken 
afterwards; which distinction was also made by some other nations. 

5 But among the Romans, there was not so much allowed to the 
soldiers under the old republic; as sufficiently appears from what we 
have said above. In the civil wars, they began to be more indulged. 
Thus we read that Equulanum was plundered by the soldiers of Sulla, 
And Ceesar, in Lucan, gives up the camp of Pompoy after the battle 
of Pharsalia to be plundered. The soldiers of Octavius and Antony 
plundered the camp of Brutus and Cassius. In another civil war, the 
Flavians being led to Cremona, though night was at hand, hasten to 
storm that rich colony; fearing lest otherwise the wealth of the Cre- 
monese should fall into the lap of the prefects and legates; knowing 
in fact, as Tacitus says, that when a city is stormed, the booty belongs to 
the soldiers ; when tt ts surrendered, to the general. 

6 In the decay of discipline, this concession to the soldiers was the 
more willingly made, lest they should, before the fight was over, turn 
away from the enemy to fal] on the spoil, and so have their hands ill 
employed; a turn by which many victories were frustrated. When 
Corbulo stormed the strong place Volandum in Armenia, the common 
people, says Tacitus, was sold by auction, the rest of the booty was given 


marrante Tacuo, sub corcea renditwm, relique preda victo- 
ribus cessit. Apod eundem scripterem τὰ przho Britannico 
Seetonias saos horizxiur, wt codem comtummemá prede imme- 
mores: addems parta victoria cumcta ipss cexwra: 
akbi passm imvemuiss — Adde quod "ex Procopio jam 
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mihtantbes conceditar: Gail 
vocant, εἰ eo comprehendunt vestem, aurum quo- 
et argentum intra decem scutatos.  Ahbi pars aliquota 
prede militibus datur, ut im Hispania, ‘modo quita, modo 
tertia, alias dimidia penes regem manet: et septuma, interd-m 


theirs; and the like you find in many other places. Add what we 
have just adduced from Procopius. 

7 Some matters of booty are so small that they are not worth 
giving to the public. These are commoniy allowed to belong to the 
eaptor by the permission of the people. Sach, in the old republic of 
Rome, were the spear, javelin, firewood, food, water-boule, scrip, link, 
and small money. For we find these exceptions added in us to the 
military oath. And something similar was allowed sailors when serv- 
ing in war: the French call this spoil or pillage, and comprehend in it 
elothing, and gold and silver within ten crowns. In some places, a 
certain fraction of the booty is given to the soldiers, as in Spain; 
sometimes a fifth, sometimes a third: in other cases, a half goes to the 
king; and a seventh, sometimes a tenth, to the general; the rest to 
the captors; except the ships of war, which go altogether to the king. 
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decima penes ducem exercitus: cetera sunt capicntium: 'ex- 
ceptis navibus bellicis qu totre rcgi cedunt. 

8 Est et ubi opcre, periculi, sumtuumque habita ratione 
partitio instituitur, ut apud Italos captze navis pars tertia ce- Consutat αι 
dit domino navis victricis, tantundem ferunt quorum merces in 
navi erant, tantundem hi qui pugnaverunt. Nec non et illud 
accidit, ut qui suo periculo ac sumtu bellum ministrant non 
totam predam auferant, sed partem debeant publico, aut ei 
qui ex publico jus suum trahit. Sic apud Hispanos si in Le Bo». | 
bello naves privatis sumtibus instruantur, de prada pars » £1 14. 
regi, pars et maris prefecto debetur.  Gallie moribus de- cons cen. 
cimam fert maris prefectus: sic et apud Hollandos: sed hicati. . 
quinta prius pred pars ἃ republica deducitur. Terra vero tnstrwet rei 
passim nunc usurpatur, ut in direptionibus oppidorum et prse- s». 
liis suum quisque faciat quod cepit: in excursibus vero capta 
communia fiant eorum qui in comitatu sunt, inter ipsos pro 
dignitatis ratione partienda. 

XXV. Hee autem eo pertinent, ut sciamus si apud 
populum bello non permixtum controversia oriatur de re bello 


vacÜav non equum esse ab aliis magno —— libro v. 
labore fucos interfici, alios autem sine t Eeceptis navibus bellicis) Sic ma- 
ulla molestia melle vesci. chine bellice regibus excepts apud 
* Modo quinta] Eum et Turcismo- Gotthos. Johannes Magnus Historia 
rem tribuit Leunclavius libro 11. et — Swedice libro x1. 9.11. [Nil ibl, J. B.) 
? A 


ru " Tv. wa C d 
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8 In some cases the partition is made, taking account of trouble, 
danger, and expense; as among the Italians, the third part of a 
captured ship goes to the captain of the victorious ship, a third - 
‘part to the merchants to whom the cargo belonged, and a third 
part to the sailors. Also in some cases, those who fight at their 
own danger and expense do not take the whole booty, but are 
obliged to give a part to the public, or to tuose who derive their 
right from the public. So with the Spaniards, if ships are sent out 
at private expense, part of the prize goes to the king, part to the 

ig y the custom of France, tho Admiral has a tenth; 
and so with the Hollanders; but here a fifth part of the booty is 
taken by the State. By land, the common use everywhere now is, 
that in pillage of towns, and in battles, every ono makes his own 
what he takes; but in expcditions for booty, the captures are com- 
mon to those who are in the company, and are divided according 
to their rank. 

XXV. The tendency of these remarks is, that if, in a new | 
nation, a controversy arises concerning things captured in war, they 
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eapta, addicendam rem εἰ cui favent. leges ant mores populi 
@ cujes partibes res capta est: quod m ejus mul probetur, 
ex jure gentium comuesi rem ipm popelo adjedicandam, si 
modo es res za actu beihco capta est. ‘Nam ex bis qus dicta 
jam ante 4 nobis sunt satis apparet mon cesmmo verum esse id 
LU» «Ὁ quod pro Thebanis adfert Qumtiunus; m eo quod m judi- 
dum deduc potest nihil valere jus belli, mec armis erepta 

ma S pone retineri 
XXVL 1 Quz vero res hostium mon sunt, "eii apod 
hostes reperiantur, capientium mon üunt: id enim, ut jam 
_ Mee$§2 ante diximus, nec .atorali juri congruit, mec jure gentium 
Um x.4. introductum est. Suc Romani Prusue dicunt: "δὲ is ager An- 
tiochi non fuisset, eo me populi quidem Romani factum 
apparere. Si quod tamen in ilis rebus jus habuit hostis 


© Ptei apud hestes reperiantur] Vide — eo ne populi quidem Romani factum ap- 
suprs esp. iv. § 7. parere) Sic mec Rocchi factus ager 
= fé is ager Antiochi mom fuisset, victo Jegertha is qui nom Jugu hs 


Te is I soot oe this point; then, by the common Laws of Nations, 
the thing is to be adjudged to the nation itself, provided it be taken 
in war. For from what we have said, it appears that the assertion 
of Quintilian is not exactly true, pleading for the Thebans; that in 
a matter which can be brought into a court of justice, the right of 
war goes for nothing; and that which is taken by arms can only be 
kept by arms. 

XXVI 1 Things which do not belong to the enemy, though 

| they aro found with the enemy, do not belong to the captors; for 
that, as we have said, is neither congruous to natural law nor esta- 
blished by the Laws of Nations. So the Romans say to Prusias, If 
the land had not belonged to Antiochus, it would thence follow that 
ít did not become the property of the Romans. But if the enemy 
had any right over these objects, such as is connected with posses- 
sion; as ἃ right of pledge, retention, servitude, there is no reason 
why that should not pass to the captors. 

2 This also is often made a question, whether things taken out- 
side the territory of both belligerents become the property of the 
captors; which is controverted, both with regard to persons and 
thiogs. If we regard only the Laws of Nations, I think the place is 
not to be considered; as we have said, that an enemy may be lawfully 
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2 Solet et hoc quzri, an extra territorium utriusque 
partis bellum gerentis capta fiant capientium: quod et de 
rebus et de personis solet in controversiam vocari. Si jus 
solum gentium respicimus, puto locum hic non considerari, 
sicut et hostem ubique re:te interfici diximus. Sed qui in eo 
loco imperium habet, potest lege sua prohibere ne id fiat; et 
si contra legem factum sit, de eo tanquam de delicto poscere 
potest ut sibi satisfiat. Simile est quod in agro alieno capta 
fera dicitur capientium fieri, sed a domino agri prohiberi r. s 

accessum. domin. L. 06 

XXVII. Jus autem hoc externum acquirendi res bello pred. rustic. 
captas ita proprium est belli solennis ex jure gentium, ut in 
aliis bellis locum non habeat: nam in bellis aliis inter exteros suv. t» verte 
res non acquiritur vi belli sed in compensationem debiti, quod εἰ Ὁ 1. et § fi. vera 
aliter obtineri non potest. In bellis autem inter cives, sive” 
magna ea, sive parva sint, nulla fit dominii mutatio nisi auc- 
toritate judicis. 


ἜΣ 


sed Bocchi [Massinisse voluit dicere nusexc. legationum 28. Similevide apod 
Auctor. J.B.] liberorum fuerat. Appia- — Crantzium Sarozicorum X 1. (cap. 7.) 


slain anywhere. But he who has authority over the place, may by 
his !aw, prohibit such an act; and if it be done against the law, may 
require satisfaction. It is like the case in which a wild creature 
taken in another's land is said to be the property of the captor: but 
our access to it may be prohibited by the owner of the land. 

XXVIL — This external right *, however, of becoming the owner 
of things captured in war, is peculiar to a regular war according to 
the Laws of Nations, so that it does not obtain in other wars, For in 

other wars between strangers, a thing is not acquired by force of the 
war, but as a compensation for a debt which cannot otherwise be 
obtained. But in wars between citizens, whether they be great or 
small wars, there is no change of ownersbip without the authority of 
a judge. 

* A right which exists between persons of different nations. 
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CAPUT VII. 
 . DE JURE IN CAPTIVOS. 


L Omnes captos bello solenni 
jure gentium servos feri : 
IL Et eorum posteros. 
IIL. neos quidvis impune fieri. 
IV. Res captorum, etiam incor- 
porales, dominum sequi. 


gere? 
VIL An et domino resistere? 
VIII. Jus . koc non apud omnes 
gentes semper obtinuisse : 
IX. Nec nunc obtinere inter 
Christianos; εἰ quid ei sit 


V. Causa cur id constitutum. 
VI. Anita captis licitum sit fu- 
L 1 ERVI natura quidem, id est, citra factum huma- 
num aut primevo nature statu, hominum nulli 
sunt, *ut et alibi diximus: quo sensu recte accipi potest quod 
& jurisconsultis dictum est, contra naturam esse hanc servitu- 
tem: ut tamen facto hominis, id est, pactione aut delicto, 
servitus originem acciperet, justitim naturali non repugnat, 

Put alibi quoque ostendimus. 

2 At eo de quo nunc agimus gentium jure aliquanto 
latius patet servitus, tum quoad personas, tum quoad effecta. 
Nam personas si spectamus, non soli qui se dedunt aut servi- 


surrogatum. 


tutem promittunt pro servis habentur: sed omnes omnino 


® Ut ei alibi dizimus] Libro τι. c. 
xxii. $ 11. 

* Ut alibi quoque ostendimus] Libro 
1I. cap. v. $ 27. 

€ Belli lege] Servius ad primum 
ZEneidos (vers. 619) de Hercule: a 


cujus ports cum eum Laomedon 

occisus est, at ejus filia Hesione belli jure 
sublata comiti Telamoni tradita est, qui 
primus ascenderat murum, unde Teucer 
natus est. Idem ad x. ZEnmeidoe ean. 
dem narrans historiam : Hesionem Greci 


CnmaPrER VII. Of the Right over Prisoners of War. 


IL 1 By nature, that is, ia the primeval state of nature, and with- 
out the act of man, no men are slaves, as we have elsewhere said; 
and in this sense we. may assent to what tho jurists say, that slavery 
is against nature. But that slavery should have its origin in human 
act, that is, in convention or delict, is not repugnant to natural jus- _ 
tice, as we have also shewn. 

. 2 But by the laws of nations, of which we now speak, slavery is 
more comprehensive, both as to persons, and effects. For, if we 
regard the persons, it is not those only who surrender themselves, or 
promise slavery, who are reckoned slaves; but all persons whatever 
who are taken in a regular war, as soon as thoy are brought intra 
presidia, as Pomponius says. Nor is delict requisite ; the lot of all is 
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bello solenni publico capti, ex quo scilicet intra praesidia per- 
ducti sunt: ut ait Pomponius. Neque delictum requiritur, 1 & $). 5. 
sed par omnium sors est, etiam corum qui fato suo, ut dixi- L tn belie 
mus, cum bellum repente exortum esset, intra hostium fines cert 
deprehenduntur. 

3 Polybius historiarum secundo: τί δ᾽ av παθόντες ov- Cap. m8 
τοι δίκην δόξαιεν ἁρμόζουσαι δεδωκέναι ; ; τυχὸν ἴσως εἴποι 
τις ἂν πραθέντες μετὰ τέκνων καὶ γυναικῶν, ἐπεὶ kare- 
“πολεμήθησαν. ἀλλὰ τοῦτό γε καὶ τοῖς μηδὲν ἀσεβὲς e eTi- 
τελεσαμένοις κατὰ τοὺς TOU πολέμου νόμους ὑπόκειται 
παθεῖν" quid, inquit, patiendum his est ut justa supplicia 
pendant ? dicat forte aliquis vendendos cum liberis et uzori- . 
bus quando armis victi sunt. <At h«c “belli lege etiam 
illis ferenda sunt, qui nihil impii commiserunt. Atque eo 
fit id quod Philo notat his verbis: πολλοὶ πολλάκις καιροῖς Lire Litre omnem 
ἀβουλήτοις τῶν σφόδρα ἀστείων τὴν ἐκ “γένους ἀπέβαλον Sonu Τῆς me. 
ἐλευθερίαν" multi viri boni variis casibus nativam amise- 
runt libertatem. 

4 Dion Prusxensis, cum modos acquirendi dominii quos- 9ret =v. ν᾿ 
dam recitasset: τρέτος δὲ κτήσεως τρόπος, ὅταν ἐν πο- 
A€uw λαβὼν αἰχμάλωτον τοῦτον τὸν τρόπον ἔχη κατα- 
δουλωσάμενον" ubi quem quis bello nactus captivum hoc 
mco servum factum possidet. Sic pueros bello captos ab- 


is reddere noluerunt, dicentes 
se eam habere jure bellorum. ( vers. 91.) 
Josephus libro xiv. αἰχμαλωτισθέντας 
ob νόμῳ πολέμου" cum capti essent non 
belli jure. (Cap. xii. § 2. divis. Hudson.) 
. tro τῶν δοριαλώτων νόμῳ. Idem alibi: 
SopvAnwrav θεσμῶ, jure eo quod in 


captos constitutum est, ait Menander 
Protector. (Pag. 91, 92. Excerpt. Le- 
gat. Edit. Heschel.) Multa buc perti- 
nentia habes capite precedente: quia . 
scriptores captas res captosque bomines 
conjunguntur aut sequant. 


alike: even of those, as we have said, who by their destiny are found 
within the enemies" boundaries when war breaks out. 
3 So Polybius says, What punishment have these justly incurred? 


some one may say, when he secs men sold with their wives and children, 
when they have been conquered in war. These calamities are by the laws 
of war to be borne by those who have done no wrong. And hence, as 
Philo notes, many good men have, by various misfortunes, lost the 
liberty to which they were born. 

4 Dio Pruszensis, after reciting some modes of acquiring owner- 
ship, adds, When a person, having acquired another as a captive in 
war, holds him as a slave. So to carry off boys captured in war 
Oppian calls the Law of War. 


L. & $1. Ὁ. 
de statu ho- 
minum. 
Ann. i. 50. 


Lib. x. contr. 
ὃ, 
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ducere πολέμου νόμον vocat Oppianus de piscatu rr. [vers. 
316.] 

II. Neque vero ipsi tantum servi fiunt, sed et posteri.in 
perpetuum, nempe qui ex matre serva post servitutem nas- 
cuntur, Et hoc est quod jure gentium servos nostros fleri 
dixit Martianus, qui ex ancillis nostris nascuntur. Servitio 
subjectum uterum dixit Tacitus, agens de Germani ducis 
uxore, | 
III. 1 Effecta vero juris hujus infinifa sunt, ita ut in 
servum !domino nihil non licere dixerit pater Seneca. Nulla 
perpessio est qus non impune servis illis imponatur, nulla 
actio qu non quovis modo imperetur aut extorqueatur: ita 
ut etiam sxvitia dominorum in serviles personas impunita sit, 
nisi quatenus lex civilis sevitis modum pcenamque ponit. 
Apud omnes pereque gentes, ait Caius, animadvertere pos- 


- sumus dominis in servos vita necisque potestatem fuisse. 


Addit deinde, fines huie potestati positos ex lege Romana, in 


. Bolo scilicet Romano. — Huc pertinet illud Donati ad Teren- 


tium, quid non justum domino in servum ? 


1 Locus Senece non est e Lib. x. nostri. J. B. 
Contr. 5. ut ex prima Editione repo- 4 Restringitur eorum sententia, qui 
suimus (nam in aliis I. pro X. irrepse- — dicunt incorporalia belli jure non ac- 
rat) sed e Lib. v. Controv. 34. in qua quiri] Valerius Maximus lib. vr. cap. 
idem argumentum tractatur, ut patet ix. num. 11. de Cn. Cornelio Asina: 
ex titulo: unde natus error Auctoris qui consul a Penis apud Luparas cap- 


IL And not only do they themselves become slaves, but their 
posterity for ever; that is, those who are born of a slave-mother in 
slavery. And this is what Martianus says, that by the Law of Nations, 
those are born our slaves, who are born of our slave.servants. The 
womb was subjected to slavery, says Tacitus, speaking of the wife of 
a German leader: [Arminius, whose wife was pregnant when she 
came into the power of the Romans. Gronov.] 

IIL 1 The effects of this right are unlimited, so that the 
master may do any thing lawfully to the slave, as Seneca says. 
There is no suffering which may not be inflicted on such slaves with 
impunity ; no act which may not in any manner be commanded or 
extorted; so that even cruelty in tho masters, towards persons of 
servile condition, is unpunished ; except so far as the Civil Law imposes 
limits and punishments for cruelty. Zn all nations alike, says Caius, 
we may see that the masters have the power of life and death over slaves. 
He adds afterwards, that by the Roman Law, limits were set to this 
power, that is, on Roman ground. So Donatus on Terence, What is 
not lawful from a master to a slave ? 
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2 Sed et res omnes, que capt» fuerant, cum persona 
acquiruntur domino. Ipse servus qui in potestate alterius 
est, ait Justinianus, nihil suum potest habere. 


tentia, qui dicunt incorporalia belli jure non acquiri. *Nam 
verum est non primo ac per se acquiri, sed media persona 
cujus ea fuerunt.  Excipienda tamen sunt ea que ex singu- 
lari persons proprietate fluunt ac proinde inalienabilia sunt, 
ut jus patrium. Hc enim si manere possunt, manent penes 
personam: si non, extinguuntur. 

V. 1 Atque hec omnia jure gentium de quo agimus 


mon aliam ob causam introducta sunt, quam ut tot commodis 


deliniti captores libenter abstinerent a summo illo rigore quo 
captos et statim, et post moram interficere poterant, ut ante 
diximus,  *Servorum appellatio, inquit Pomponius, ex eo 
Jluxit, quod Imperatores captivos vendere ac per hoc servare 
nec occidere solent. Dixi, ut libenter abstinerent : neque enim 


tus cum belli jure omnia perdidisset. 
δοῦλος ἄκυρος πάντων kal ἑαυτοῦ, ser- 
vus, aliarum rerum dominium non minus 
quam sui ipsius perdidit. Philo, libro 
omnem virum bonum esse liberum. 
(Pag. 871 c.) [Add. c. prec. ὃ 25.] 


DORFIUM nostrum, De Jure Nat. ei 
Gent. Lib. viri. cap. 6. ὃ 19. J. B. 

e Servorum appellatio ez eo fluxit] 
Vide et Servium ad iv. ZEnmeidos, ubi 
originem vocis saltem explicat. (in vers. 
327.) 


3 Vide, in hanc questionem, PurEN- 


2 And all the property which is taken becomes the right of the 
master, along with the person. The slave who is under the power 
of another, can have nothing of his own, says Justinian. 

IV. Hence the opinion is refuted, or at least restricted, of those 
who say that incorporeal things are not acquired by right of war. 
For it is true that such property is not primarily and per se acquired, 
but it is acquired by the intervention of a person to whom it bad 
belonged. We must except however rights which flow from a pecu- 
liar character of the person, and are therefore inalienable, as the 
paternal right. If theso can remain at all, they remain with the 
person ; if not, they are extinguished. 

V. 1 All these powers are introduced by the Laws of Nations, 
for no other cause than this; thatthe captors, induced by so many 
advantages, may willingly abstain from the extreme rigour by which 
they were allowed to put captives to deatb, either immediately or 
after any delay, as we have said. They are called servi, says Pom- 
ponius, because the conquerors commonly sell them, and so preserve them 
Jom being killed. Ihave said that they may willingly abstain: for 
it is not a compact by which they are compelled to abstain, if you 


Instit. per 
" "P quas pers. 
IV. Uude refellitur aut certe ‘restringitur eorum sen- Cuique acq. 


EL 


D. de 
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quasi pactio est ut abstinere cogantur, si jus hoc gentium 


. spectes, sed modus persuadendi ab eo quod est utilius, 


2 Eademque ex causa hoc jus etiam in alios transcribi- 
tur, perinde ut rerum dominium. Ad natos autem dominium 
hoc porrigi ideo placuit, quia alioqui, si summo jure captores 
uterentur, illi ipsi nascituri non erant, Cui consequens est ut 
nati ante calamitatem, nisi ipsi capiantur, servi non fiant. 
Ideo autem natos maternz esse conditionis placuit gentibus, 
quia serviles concubitus nec lege nec certa custodia erant 
constricti, ita ut nulla sufficiens presumtio patrem indicaret. 
Atque ita capiendum Ulpiani illud: lex nature hec est, ut 
qui nascitur sine legitimo matrimonio matrem sequatur, id 
est, ?lex consuetudinis generalis ab aliqua ducta ratione 
naturali, quomodo juris naturalis vocem abusione quadam 
interdum sumi alibi quoque demonstravimus. 

3 Non frustra autem a gentibus introducta hxc jura, 
exemplo bellorum civilium intelligi potest, in quibus plerum- 


® Videtur omnino Jurisconsultus in- 
telligere heic verum jus Natura; et hac 
adludit locus Ciceronis, ab Eruditis- 
simo ScnRuULTINGIO laudatus, Not. in 
Urriax. fragm. v. 8. Ut enim, Jure 
Civili, qui matre. est libera, liber est : 
item, Jure Nature, qui Dea matre est, 
Deus sit necesse est. De Nat. Deor. 111. 


Veteres, ob incertitudinem Patris,liberos 
extra connubium natos, matris condi- | 
tioni accedere, ex ratione naturali. 
Verum in iis quidem, qui re vera vulgo 
concepti sunt, hoc suadet ipsa Ratio 
naturalis: at non in iis, quorum Pater 
notus est, ut potest omnino esse eorum 
quos Mulier, quamquam serva, peperit. 


18. Volebant nimirum Jurisconsulti Nec citra presumtionem civilem, magis 


look at the Laws of Nations; but a mode of persuading them to 
adopt a more useful course. 

2 For the same reason, this right is allowed to be transferred to 
others, like the ownership of things. And this right is extended so as 
to apply to the offspring, on this account ; that otherwise, if the captors 
had used their extreme right, they would never have been born. From 
which it follows, that those born before the calamity, if they are not 
captured, do not become slaves. And therefore it was estahlished 
that the children should follow the condition of the mother, because 
the cohabitation of slaves was not guarded, either by law or by sure 
custody, so that there could be no sufficient presumption to indicate 
the father. And in this senso we must take the dictum of Ulpian: 
The law of nature is this, that he who ts born out of legitimate matri- 
mony follows the mother: that is, the law of general custom, drawn 
from a natural reason; as we have shewn that the phrase the law of 
nature is elsewhere improperly used. 

3 That these rights were not introduccd in vain by tho nations, 
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Que videmus captos interfectos, quia in servitutem redigi non 
POterant: quod et Plutarchus notavit vita Othonis: et f Taci- Pag. ec 
tus historiarum secundo. Cap. 4. 
4 Ceterum populine an singulorum fiant qui capiuntur, 
Sx. his que de preda diximus definiendum est: nam homines 
hac in re jus gentium rebus squavit. Caius jurisconsultus 
libr, un. reram quotidianarum : item que ez hostibus capi- puesta 
"Tvatur jure gentium. statim capientium fiunt, adeo quidem re. 4s. 
Pee et liberi homines in servitutem deducantur. 
— VI. 1 Quod tamen theologi nonnulli sentiunt, qui bello tes.1 & 
CM. njusto capti sunt, aut ex captis nati, iis fas non esse fugere 
Cni ad suos, in eo eos falli non dubito. Id quidem interest, 
"uod *si ad suos fugiant bello manente, lbertatem conse- 
quuntur ex postliminii jure: si ad alios aut etiam pace facta 
ad suos, vindicanti domino reddendi sunt. Sed non ideo 
sequitur animo quoque injici *religionis vinculum : cum multa 
sint jura, que tantum exterius judicium spectant, qualia sunt 


notus est et certus Pater, quem nuptis 
demonstrant: qus presumtio etiam 
cessat, ubi validior in contrarium ratio 
adparet, ut ex L. 6. D. De his qui sui 
tel al. jur. manifesto patet. J. B. 

f Tacitus historiarum secundo] Et 
tertio, de Cremonensibus captis, irritam 
predam militibus fecerat consensus Ita- 
lie. (Cap. 34.) 


libertatem consequuntur ex postliminti 
Jure] Vide infra cap. ix. $ δ. Plinius 
Naturalis Historie v11. 28. de M. Ser. 
gio: bis ab Annibale captus, bie vinculo- 
rum (jus profugus. 

* Hoc verum est tantum, ubi nullum 
pactum inter Victorem, et bello Cap- 
tum, intercessit. Diximus plura in No- 
tis nostris Gallicis, J. 8. 


€ Si ad suos fugiant bello manente, 


we may understand by the example of civil wars, in which we com- 
monly find the captives put to death, because they could not be 
reduced to slavery; as Plutarch and Tacitus note. 

4 Whether those who are captured belong to the people or to 
individuals, is to be determined by what we have said of prize: for 
the laws of nations have put men on the footing of things, in this 
point. So Caius says, What ts taken from the enemy becomes forth- 
with, jure gentium, the property of the captors; and thus free men also 
are reduced to slavery. 

VI. 1 But what some theologians hold, that they who are cap- 
tured in an unjust war, or born of such captives, have no moral right 
to escape, except to their own people, I do not hesitate to pronounce 


a mistake. There is indeed this difference; that if they escape to ' 


their own peoplo while the war is still going on, they obtain their 
liberty by the right of postliminium: if they escape to others, or 
even to their own people after peace is made, they are to be restored 


(Cis. III. 


154 DE JURE IN CAPTIVOS. 


hzc belli jura que nunc exponimus. Nec est quod objiciat 
aliquis, ex dominii natura talem in animo obligationem sequi. 
Respondebo enim, cum multe sint dominii species, posse et 
dominium dari quod tantum in judicio humano et quidem 
coactivo valeat: quod et in aliis juris generibus occurrit. 

2 Tale enim aliquatenus et jus est testamenta nulla di- 


' eendi: 5ob deliquium solennitatis alicujus quam jura civilia 
sere de just. preescribant. 


Probabilior enim sententia est, etiam quod tali 


fo τ ἃ testamento relictum est retineri salva pietate posse: saltem 


Lib. ii. 25, 
308 


quamdiu ei non contradicitur. Nec longe abit dominium ejus 
qui secundum leges civiles mala fide przscripsit: nam et hunc 
civilia judicia, ut dominum tuentur. Et hac distinetione facile 
solvitur nodus ille, quem Aristoteles nectit de cavillationibus 
libro 11. cap. δ: dpa δίκαιον τὰ αὐτοῦ ἔχειν ἕκαστον; ἃ ὰ δ᾽ 
ἄν {Tes κρίνοι κατὰ δόξαν τὴν ἑαντοῦ, κἀν 7 ψευδὴς, κύ- 
ριά ἐστιν ἐκ τοῦ νόμου. τὸ αὐτὸ ἄρα δίκαιον καὶ οὐ ói- 
xatoy* nonne jus est ut sua quisque habeat αἱ que ex 
animi sui sententia judex judicaverit, ez lege rata sunt. 
Erit ergo idem jus et non jus. 


8 Confer PUFENDORFIUM nostrum, 
De Jure Nat. et Gent. Lib. rv. cap. 10. 
87. J. B. 

© Omissa heic, in omnibus Editioni- 
bus, htc verbs; etiamsi falsa sini, aut 
similis, qus respondeant vocibus Graecis, 


κἂν gj Ψενυδὴς, ut heic restituimus: nam 
mendose etiam in omnibus Editionibus 
concepta erant. J. B. 

h Poterant exigere fidem aut jugu- 
randum] Bembus Historic libro x. 

7 Non videtur Paulus cogitasse de 


to their master on his claiming them. But it does not thence follow 


that they are under a bond of conscience: for there are many rights 
which only regard an external judgment ; and such are those rights of 
war which we are now expounding. Nor is it a valid objection that 
such a bond arises from the nature of ownership. For I reply that 
there are many kinds of ownership; and that thus thero may be 
ownership which is valid only in a human judgment, and that & co- 


‘active one: and this occurs also in other kinds of rights. 


2 Such also, to a certain extent, is the right of annulling testa» 
ments, for defect of some formality which the Civil Law prescribes. 
For the more approved opinion is, that what is left me by such a 
testament, I may retain with a good conscience: at least as long as 
it is not contradicted. And nearly the same is the case of one who, 
according to the Civil Law, occupies a thing by prescription mald fide, 
knowing that he had no right to it: for he too is protected in his 
ownership by the Civil Law. And by this distinction, we easily solve 
the knot which Aristotle proposes, Jt is right that each one should have 
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9 In nostra vero quzstione nulla causa fingi potest, cur 
gentes aliud spectaverint quam externum illud: nam facultas 
vindicandi servum, et cogendi, imo et vinciendi, et res ejus 
habendi, sufficiebat ut captis captores vellent parcere: aut si 
tam feri essent ut istis utilitatibus non moverentur, certe nec 
moturum eos fuerat vinculum aliquod animis injectum, quod 
ipsum tamen si omnino sibi necessarium crederent, ἢ poterant 
exigere fidem aut jusjurandum. 

4 Neque vero temere in lege, que non ex xquitate natu- 
rali sed majoris mali vitandi causa lata est, ea sumenda est 
interpretatio quz: peccato obnoxium faciat actum ceteroqui 
licitum. — Florentinus Jurisconsultus, nihil interest, quomodo 1- Nau 1. 
captivus reversus est: utrum dimissus, an vi vel fallacia capt. 
potestatem hostium evaserit. Nimirum quia hoc jus captivi- 
tatis ita jus est, ut alio sensu plerumque et injuria sit, quo 
nomine et a Paulo jurisconsulto * ' nominatur: jus, quoad effec- L.19 prine. 
tus quosdam: injuria, si id quod rei intrinsecum est spectetur. 

Unde et hoc apparet, si quis bello injusto captus in potestatem 
hostium venerit, ab eo non attaminari furti crimine animum, 


injustitia illa intrinseca : alias pro certo 
ponere debuisset, omnia bella Romano- 
rum justa fuisse, quum nullum fuerit, 


RIAM ab extraneis detinebatur, signifi- 
cant tantum per vim, sive justam, sive 
injustam, quod spectat ipsum Hostem : 


i- quo Jus Postliminii locum non ha- 
beret. Sed in L. 19. D. de Capt. et 
JPostlim. verba illa, ut qui PER 1NJU- 


et eo sensu sumitur per injuriam, in L. 
8. 8 2. D. Ad Leg. Jul. devi privata, ut 
adtendenti patebit. J. 8. 


his own. But what the judge decides sincerely, even tf wrong, is law. 
And thus the same thing would be right and not right. 

3 But in our question, [whether a captive may escape,] no cause 
can be devised why nations should have imposed any bond beyond 
the external one. For the right of claiming a slave, of coercing 
him, even of putting him in chains, and of k.eping his property, was 
sufficient to induce captors to spare their captives ; or if they were 
80 savage as not to be moved by these advantages, they would cer- 
tainly not be moved by that mental bond; and even this, if they 
judged it necessary, they might demand as a promise or oath. 

4 Nor are wo lightly, ‘in a law which is established, not upon 
natural equity, but for the sake of avoiding a greater evil, to assume 
an interpretation which would make unlawful an act otherwise law- 
ful. So the Florentino Jurist; Jt makes no difference how a cap- 
tive returns, whether he has been set at liberty or escaped by art or force. 
For in fact, this right of captivity is a right, in such a sense that in 
another sense it is commonly a wrong: as it is called by Paulus 
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si res suas subducat, ! aut laboris sui mercedem si quam supra 
alimenta prestari squum est: modo ipse neque suo, neque 
publico nomine quicquam debeat domino, aut ei cujus jus 
dominus acceperit. Nec refert quod fuga talis et subductio 
deprehensa graviter puniri soleant. Nam et hsc et alia 
multa faciunt potentiores, non quia sequa sunt, sed quia ipsis 


' expedit. | 


5 Quod vero prohibent *canones nonnulli suadere servo 
ministerium domini sui destituere, si ad servos referas qui po- 
nam justam ferunt, aut voluntaria pactione se addixerunt, pre- 
ceptum est justitize: sin ad eos qui bello injusto capti sunt, aut 
ex captis nati, ostendit Christianos Christianis auctores potius 
patientize esse debere, quam rei talis, que quamvis licita ani- 
mos tamen a Christianismo alienos aut alioqui infirmos posset 


1! Aut laboris sui mercedem] Huc per-— ἐπηχθισμένοι, τὴν δὰ τοῖς ὑποζυγίοις 


tinent ea qui a nobis ex Irenzo et Ter- 
tulliano allata sunt supra ad libri 11. 
capitis vit. § 2 ubi de Hebreis agitur 
ZEgypto egressis, ad quos et hoc Philo- 
nis pertinet de vita Mosis: ol δ᾽ ἐλαυ- 
νόμενοι καὶ διωκόμενοι, τῆς αὑτῶν €U- 
γενείας εἷς ἔννοιαν ἐλθόντες, τόλμημα 
τολμῶσιν ὁποῖον εἰκὸς ἦν τοὺς ἐλευθέ- 
ρους καὶ μιὴ ἀμνήμονας ὧν ἐπεβουλεύ- 
θησαν ἀδίκως. πολλιὶν γὰρ λείαν ἐκ- 
φορήσαντες, τὴν μὲν αὐτοὶ διεκόμιζον 


ἐπέθεσαν, οὐ διὰ φιλοχρηματίαν, 9 ὡς 
ἄν τις κατηγυρῶν eimot, τὴν τῶν ἀλ- 
λοτρίων ἐπιθυμίαν. πόθεν ; ἀλλὰ πρῶ- 
τον μὲν ὧν παρὰ πάντα τὸν χρόνον 
ὑπηρέτησαν, ἀναγκαῖον μισθὸν κομι- 
ζόμενοι. εἶτα δὲ ὑπὲρ ὧν κατεδουλώ- 
θησαν ἐν ἑλάττοσι καὶ οὐχὶ τοῖς ἴσοιε 
ἀντιλυποῦντες" et que ibi sequuntur 
plura, Jlli autem cum ejicerentur fu- 
garenturque, nobilitatis sud memores, 
rem incipiunt dignam viris ingenuis, 


tho jurist. It is a right. so far as certain effects are concerned; 
it is a wrong, if you look at the intrinsic nature of the thing. 
Whence this also appears; that if any one, captured in an unjust 
war, comes into the power of the enemy, hoe is not morally guilty of 
theft if ho carries away his own property, or the reward of his 
labour, if there is any due beyond his aliment; provided that he 
do not owe any thing to his master, cither on his own or on the 
public account, or to him whoso right the master has received. Nor 
does it prove any thing, that such 1light and subduction of property 
is commonly severely punished. For these aud many like things 
are done by the more powerful, not because they are just, but be- 
cause they are expedient. 

5 The precepts in some of the Canons, forbidding persons to per- 
suade a slave to leave the servico of his master, if you refer them to 
slaves who are bearing a just punishment, or have made themselves 
slaves by a voluntary compact, are just precepts. Dut if you refer 
them to those who are captured in an unjust war, or born of such 
captives, the precepts tend to shew that Christians ought rather to 
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offendere. Similemque in modum accipi possunt apostolorum 
ad servos monita, nisi quod illa magis videntur obedientiam 
@ servis exigcre dum serviunt, quod naturali sequitati consen- 
taneum est: nam alimenta et opere sibi mutuo respondent. 
VII. Ceterum ab iisdem, quos indicare cepi, theologis 
illud dictum recte arbitror, servum domino jus illud externum 
exsequenti resistere illeso justitiz officio non posse. 8 Est 
enim inter hoc et ea quse diximus manifesta discrepantia, Ex- 
ternum jus, quod quidem non sola agendi impunitate sed et 
judiciorum tutela constat, inane crit si ex adverso resistendi 
jus maneat: nam si domino vi resistere licet, licebit et magis- 
tratui dominum tuenti, cum tamen magistratus ex jure gentium 
dominum in illo dominio ejusque usu defendere debeat. Est 
ergo hoc jus simile ei quod summis in quaque civitate potes- 


nec oblitis eorum qua per injuriam do- 
lumque malum pertulerant : multa enim 
spolia partim ipsi erportarunt, partim 
imposuerunt jumentis, non per avaritiam, 
aut quod calumniator aliquis dixerit, 
alicni cvpiditatem. Unde enim hoc illis? 
sed primum quidem ut ministerii tam 
longi temporis mercedem sibi necessa- 
riam haberent, deinde pro servitute per 
vim imposita ponam mon parem sed 
multo minorem expetentes. (Pag. 624.) 
Est similis historia Malchi viri sancti 


descripta ab Hieronymo in epistolis, et 
Langobardi Leuphis quam nobis dat 
pronepos ejus Paulus Warnafredi libro 
1v. (Cap. 39.) Adde si placet et con- 
fessionem editam sub Lanici Patricii 
nomine. 

k Canones monnu'li) Ex synodo 
Gangrensi: vide que supra libro 11. 
fine capitis v. . . 

* Non satis heic coherent Principia 
Auctoris nostri, ut in Notis nostris Gal- 
licis ostendimus. J. B. 


encourage Christians to patience, than to a course which though law- 
ful, may offend minds strangers to Christianity, or otherwise weak. 
And in the like spirit we must receive the exhortations of the Apostles 
to slaves, except that these seem rather to exhort them to obedience 
while they aro slaves, which is agreeable to natural equity ; for aliment 
and work done have a natural correspondence. 

VIL But I think that another precept of the theologians whom I 
have begun to speak of is right: that a slavo cannot, without violating 
tho duty of justice, resist the master in tbo execution of that external 
right. For between this case and the other, there is a manifest dis- 
crepance. The external right, which consists not only in the impu- 
nity of the act, but is the protection of the right by the judicial tribu- 
nals, is void if the right of resisting on the opposite side remain. For 
if it be lawful to resist the master by force, it will be lawful to resist 
the magistrate who protects the master; and yet tho magistrate, by 
the Law of Nations, ought to defend the master in his ownership and 
its exercise. This right, therefore, resembles that which we have else- 
where ascribed to the supreme authority in each state, that to resist 


tt 
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tatibus alibi tributum est a nobis, ut vi illis resistere licitum 
pismque non sit. [Ideo et Augustinus utrumque conjunxit 
cum dixit: ita a plebibus principes et a servis domini ferendi 
sunt, ut sub exercitatione tolerantia sustineantur temporalia, 
et sperentur wterna. 

VIII. Sed et hoc sciendum est, jus istud gentium de capti- 
vis nec semper receptum fuisse, nec apud gentes omnes: quan- 
quam Romani jurisconsulü universaliter loquuntur, partem no- 
orem indigitantes totius nomine. Sic 'apud Hebrzos, qui 
specialibus institutis ab aliorum populorum communitate segre- 
gabantur, perfugium erat servis, nimirum, ut recte notant 
interpretes, his qui nulla sua culpa in eam calamitatem devene- 
rant: quali ex causa videri potest ortum jus quod in solo Fran- 
corum servis datur proclamandi in libertatem, quanquam id 
nunc quidem non tantum bello captis, sed et alis qualibus- 
libet servis videmus dari. 

IX. 1 "Sed et Christianis in universum placuit bello in- 


! 4pud Hebreos] Vide precepto- 
rum vetantium crxxx. 


peros, οὗ μόνον Ῥωμαίοιε xai Oerra- 
Àets, ἀλλὲ καὶ Ἰλλυρίοιε καὶ Τριβάλ- 


dell, 1. n. 1. 


m Sed εἰ Ckristianis] Sed et Esse- 
nis, a quibus ortum primi Christiani 
duxere. Vide Josephum (Art. Jud. 
Lib. xvitr. eap. 1, $ 5.) 

8 Gregoras] Lib. iv. ubi hsec verba : 
νόμοε ydp ἐστιν οὗτος ἄνωθεν ἐκ διαδο- 
χῆς del κατιὼν ele τοὺς ἀπογόνονε ἀκή- 


λοιε καὶ Βουλγάροιε, διὰ τὴν τῆς πκί- 
Creat ταντότητα, τὰ μὲν πράγματα 
μόνα σκυλεύειν, rd δὲ σώματα μὴ ἐν- 
δραποὸδίζεσθαι, μηδὲ φονεύειν ἔξω Tze 
πολεμικῆς παρατάξεως μηδένα" mos 
hic est αὖ antiquo deductus ad posteros, 
nec corruptus unquam, non Greco-Ro- 


them by force is not lawful or morally right. And so Augustine joined 
the two, when he said, The common people must bear with princes, and 
slaves with their masters, that by the exercise of longsuffering, temporal 
things may be borne, and eternal things looked to. 

VIII. This also is to be noted ; that this Law of Nations respect- 
ing captives, bas neither been received always, nor among all nations ; 
although the Roman jurists speak universally, pointing at the more 
known part by the name of the whole. Thus among the Hebrews, 
who were separated by special institutes from tho common rules of 
other nations, thero was a refuge for slaves (Deut. xxiii. 15): that is, 


‘as the commentators rightly note, for those who had fallen into that 


calamity by no fault of theirs. And from a like cause appears to have 
arisen the right which, in tho Frankish land, was given slaves, of claim- 
ing to be free; although at present that is given not only to captives 
taken in war, but to slaves of every kind. 

IX. 1 It has also been established among Christians in general, 
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ter ipsos orto captos servos non fieri, ita ut vendi possint, ad 
operas urgeri, et alia pati que servorum sunt: merito sane: 
quia ab omnis caritatis commendatore rectius instituti erant, 
aut esse debebant, quam ut a miseris hominibus interficiendis 


abduci nequirent, nisi minoris szvitiz concessione. 


Atque hoc 


a majoribus ad posteros pridem transiisse inter eos, qui ean- 


dem religionem profiterentur, scripsit "Gregoras, nec eorum Lib. iv. 


fuisse proprium qui sub Romano imperio viverent, sed com- 


mune cum Thessalis, Illyriis, Triballis, et Bulgaris. 


Atque 


ita hoc saltem, quanquam exiguum est, perfecit reverentia 
Christiane legis, quod cum Grecis inter se servandum olim 
diceret Socrates, nihil. impetraverat. 

2 Quod autem hac in parte Christiani, idem et ? Mahu- 
melüistz inter se servant. Mansit tamen etiam inter Christi- Burt, in 1.15. 
anos mos captos custodiendi donec persolutum sit pretium, 
cojus eestimatio in arbitrio est victoris: nisi certi aliquid 178. Const 


sanis modo εἰ Thessalis, sed Iilyriis 
quoque, Triballis et Bulgaris, propter 


Jidei consortium, ut res quidem in pre- 
dam vertere liceat, homines autem nec 
captivos fücere nec interficere extra pra. 
lii tempus. (Pag. 55. Edit. Genev. 1616.) 
Adamus Bremensis de sancto Ansgario : 
ti δ Hammaburg reversus de venditione 
Christianorum Nordalbianos correxit. 
Meminit hujus moris et Boérius deci- 


sione cLxxviir. additque servari iP 
Francia, Anglia, Hispania, ut si captus 
sit dux, comes, baro, is non militum sit, 
sed principis bellum gerentis. 

o Mahumetiste inter se servant] 
Chalcocondylas Lib. 111. Leunclavius 
libro ur. et libro xvii. Busbequius 
epistola exoticarum tertia. (pag. 102. 
Edit. Elzev.) 


that in cases of war, the captives are not to be made slaves so as to be 
sold, forced to work, or to suffer other things which belong to the con- 
dition of slaves: and most rightly: since they have been, or ought to 
be, better taught by the great teacher of all charity, than to be inca- 
pable of being withheld from killing wretche? men except by the con- 
cession of some smaller cruelty. And we are told by Gregoras that 
¢ this custom long ago passed from one generation to another of those 
who professed the same religion: nor was it peculiar to those who lived 
under the Roman empire, but common to them with the Thessalians, 
Illyrians, Triballians and Bulgarians. And this advance, at least, a small 
advance though it be, was produced by a reverence for the law of 
Christ, which, when Socrates formerly urged upon the Greeks, as a rule 

among themselves, he produced no effect. 
2 The rule which the Christians follow in this matter, the Ma- 


homedans also follow among one another. 


But there has remained 


among Christians the usage of keeping captives till a price is paid for 


Plat. v. de 
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convenerit. Jus autem hoc captos servandi solet concedi sin- 
gulis qui ceperunt, extra personas eximiz dignitatis: in has 
enim reipublice aut ejus capiti jus dant plerarumque gentium 
mores. 


them, of which the appointment is in tho will of the victor, except 
there be some certain convention. The right of retaining captives is 
usually given to those who have captured them, except persons of the 
highest rank: for with regard to them, the custom of most countries 
gives the right to the Stato or its Head. 


í CAPUT VIII. 
DE IMPERIO IN VICTOS. 


Y. Acquiri bello et imperium ci- desinit : 
vile, tum ut est in rege, tum. III. Interdum hee misceri. 


IV. .Acquiri et res populi etiam 
incorporales «ubi tractatur 
quaestio de chirographo Thes- 
salorum. 


ut est in populo, et ejus acqui- 
sitionis effecta. 
II. Acquiri et imperium herile in 
populum qui tum civitas esse 
I. 1 UI sibi singulos subjicere potest servitute personali, 
nihil mirum est si et universos, sive illi civitas fue- 
runt, sive civitatis pars, subjicere sibi potest subjectione sive 
mere civili, sive mere herili, sive mixta. Hoc argumento 
quidam utitur in controversia de Olynthio apud Senecam : Contr. 34 p. 
servus est meus quem ego emi belli jure l yobis, Athenienses, nov. maj. 
expedit : alioguin imperium vestrum in antiquos fines redi- 
gitur. quicquid est bello partum.  ltaque imperia armis 
quiri, victoriis propagari dixit Tertullianus. Quintilianus Apolog. c. 25. 
jure belli regna, populos, fines gentium atque urbium con- wii 
tineri. Alexander apud Curtium leges a victoribus dici, accipi Liv iv. δ. 


& victis. Minio in oratione ad Romanos: cur Syracusas Liv. xxxv. 


! Locum istum, in Editt. et MSS. 
corruptum, ita restituit Vir Eruditis- 
simus Joannes ScnuurLTINGIUS: Belli 
Jure. Id tueri vobis, A. exp. alioquin— 


prioribus verbis, quem ego emi belli jure, 
deesse videtur captum, aut quid simile. 
Neque enim Pictor servum belli jure 
emerat, sed venditum ab eo, cujus erat 


redigitur : quidquid est bello partum — jure belli, J. B. 


perdcetis. Contra ait: Ille &c, Mihi in 


CnmarrER VIII. | Of authority over the Conquered. 


I. 1 Since the victor can subject individuals to personal servi- 
tude, it is not surprizing that he should be allowed to reduce a body 
of men, whether they be a State, or part of a State, to a servitude, 
either civil or domestic, or mixed. This is the argument used by 
some one in Seneca: That he is my slave whom I have bought by 
the laws of war, is a rule expedient for you Athenians; otherwise your 
empire which has been gained by war is reduced within its ancient 
limits. And accordingly, Tertullian says that empire is sought by 
arms and extended by victories: and Quintilian, that kingdoms, 
peoples, the boundaries of nations and of cities, are defined by wars. 
Alexander, in Curtius, says, that laws are given by the conquerors, 
and accepted by the conquered. So Minio in his speech to the Ro- 
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atque in alias Sicilie Graecas urbes pretorem quotannis 
cum imperio et virgis et securibus mittitis ? nihil aliud 
profecto dicatis, quam armis superatis vos iis has leges im- 
De Bel. Gat. posuisse. Ariovistus apud Cxsarem jus esse belli ait, ut qui 
vicissent iis, quos vicissent, quemadmodum vellent, impe- 
rarent : item, populum Romanum victis, non ad alterius 
proscriptum, sed ad suum arbitrium imperare consuesse. © 

2 Narrat Justinus ex Trogo, qui ante Ninum bella gesse- 
rant, non imperium sibi sed gloriam quesiisse, et contentos 
victoria abstinuisse imperio: Ninum primum fuisse qui fines 
imperii proferret, alicsque populos bello subigeret : et ex eo id 
DeB4LJw.abiisse in morem. Bocchus apud Sallustium: ob regnum 
tutandum' arma se cepisse: nam Numidie partem, unde 
Jugurtham expulerit, jure belli suam factam. 

3 Potest autem imperium victoria acquiri, vel tantum “ut 


8 Ut est in rege] Alexander post 
pognam ad Gaugamela rex Asiz salu- 
tatus. (Plutarch. Vit. Alex. paz. 635 B.] 
Romani quz Syphacis fuerant sua dix- 
ere πολέμου νόμω, lege belli. Appis- 
nus excerptis legationum, n. 23. Legati 
Gotthorum apud Agathiam 1. de Thex- 
derico : 'Ocoíxpor καθελὼν τὸν ἐπηλύ- 
τὴν τὸν Τύρηνον (lege Σκύῤῥηνον) ra- 
κείνου ἅπαντα κατέσχε τοῦ πολέμου 
θεσμῶ" cum Odvacrum decicisset adve- 
nam Scyrum, ejus que fuerant belli jure 
tenuit. (Cap. 4.) At Hunnis dicenti- 
bus suos esse Gepidas, quod eorum re- 


gem cepissent, negarunt id Romani, 
quia Gepidz habebant principem magis 
quam regem, nec in ipsius patrimonio 
erant. Meminit Menander Protector. 
(Pag. 190. Ed. Heschel.) 

b Ut in populo est | Perse apud eun- 
dem Menandrum de Daras urbis terri- 
torio: ἐπεὶ καὶ πόλις (Aépas) αὑτοῖς 
τῷ θεσμῷ τοῦ πολέμου ὑπεκλίθη, οὐκ 
ἀπὸ τρόπον καὶ τὰ ὅσα γε ὑπὸ τὴν 
πόλιν, ἁρμόζειν αὐτοῖς cum urbs ipsa 
belli jure subjugata a se esset, rationis 
esse ul et que sub urbe fuerant ad se 
pertineant. (Pag. 98.) Vandalis de- 


mans: Why do you send to Syracuse and the other Greek cities of Sicily 
every year your preetor with the ensigns of office? You can only say 
that you have imposed those laws on conquered peoples. So Ariovistus in 
Cesar 


2 Justin, from Trogus, relates, that those who made war, before 
Ninus, did not scek empire but glory ; and, content with victory, abstained 
Jrom empire: that Ninus was the first who extended the bounds 
of empire, and reduced other nations to his authority by war; and that 
thenceforth it became a custom. So Bocchus in Sallust, says, that he 
had taken arms to defend his government; for that the part of Numidia 
Srom which he had expelled Jugurtha was his by the right of war. 

3 But authority may sometimes be acquired by victory, only so far 
as it exists in the king or other ruler: and in that case, the conqueror 
succeeds only to his rights, and no more: or as far as it is in the peo- 
ple; in which caso the victor has tho authority, in such a way that he 
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. st in rege aut alio imperante, et tunc in ejus duntaxat jus 

ssucceditur, non ultra; vel etiam "ut in populo est: quo casu 
"victor imperium habet, ita ut et alienare possit, sicut populus 
Poterat. Et sic factum ut regna quxdam in patrimonio 
essent, diximus alibi. 

II. 1 Potest et amplius fiori, nempe ut, qus civitas fuit, 
civitas esse desinat, sive ita ut accessio fiat alterius civitatis, - 
"t Romane provincim, sive ut nulli civitati adhxreat, ut si 
rex suo sumtu bellum gerens populum sibi ita subjiciat, ut eum 
regi velit non ad populi sed ad regentis preecipue utilitatem, 
«quod herilis est imperii, non civilis. Aristoteles lib vir. de Cee.1« 
epublica; ἔστε δὲ ἀρχὴ ἡ μὲν τοῦ ἄρχοντος χάριν, ἡ δὲ 
“τοῦ ἀρχομένου. τούτων δὲ τὴν μὲν ἑεσποτικὴν εἶναί φαμεν, 
“τὴν δὴ τῶν ἐλευθέρων" imperium aliud est ob utilitatem 
-cegentis, aliud ob utilitatem ejus qui regitur: hoc tnter 


Lib. L 111. 
$1. 


^wictis volebat Belisarius etiam in Sicilia 


Lilybzum Romano imperio cedere, ut 
«quod Vandalis dedissent Gotthi. Sed 
di dedisse se negabant. Procopius Van- 
«lalicorum τι. (Cap. 5.) Henricus Fri- 
«lerici Barbarosse filius capta Sicilia 
JEpidamnum, Thessalonicam, aliaque a 
Siculis possessa sibi vindicabat. Nice- 
tas Lib. 1. de Alexio Ieaaci Fratre. 
q Cap. 9.) Baianus Avarorum Chaga- 
mus ad Imperatorem de Sirmio: προσή- 
«ei» αὑτῷ Γηπαίδων πρότερον κτῆμα 
“γενομένην, αὑτῶν δὲ ὑπὸ Ἀβάρων πο- 
λεμηθέντων᾽ ad se eam urbem pertinere, 
ut que Gepidarum fuisset, qui Gepida 


victi essent ab Avaris. (Menander, pag. 
108.) Petrus Justiniani legatus in ora- 
tione ad Chosroem: ὁ yap δεσπόσαο 
TOU ἡγεμονικοῦ wat οὐχ ἕξει τὸ ὑπο- 
βέβηκος; οὗτε yap Adtoi, οὔτε μὴν αὖ- 
«τοὶ Σουανοὶ πρὸς ἀμφισβήτησιν εἷ- 
?roiev, ὡς ovy ὑπήκοος ἡ Σουανία Λάζων 
ἀνέκαθεν ἦν" nam qui dominus est prin- 
cipalis, quomodo non erit et accessorii ? 
neque enim aut Lazi aut Suani wnquam 
controversiam kanc movebant, non fuisse 
ab antiquo Lazorum Suaniam. (Pag. 
120.) Utrumque est ex Menandro Pro- 
tectore, Adde qui hoc capite, ὃ 4. 


- may alienate it, as the people could have done. And hence it comes 
io pass, that some kingdoms are patrimonial as wo have elsewhere 


said. 
II. 


1 But more may sometimes be effected by the right of con- 


quest; namely, so that what was a state may coase to be a stato; so 
that it may become an accessory part to another state, as the Roman 
provinces; or may bo attached to no state, as if a king, carrying on a 
war at his own expense, subject a people to him in such a way, that he 
may direct it to bé governed mainly to the advantage, not of the 
people, but of the governor; which is a character, not of civil govern- 


ment, but of a master over servants. 


So Aristotle: Government is 


sometimes for the advantage of the governor, sometimes, of the governed : 
the latter has place among freemen: the former is the government of 
servants by @ master. The people which is so governcd is, from the 
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liberos locum habet, illud inter dominos et servos. Qui ergo 
tali tenetur imperio populus, in posterum non civitas erit, sed 


DE IMPERIO IN VICTOS. 


In Andis. magna familia: bene enim dictum ab Anaxandrida : 

Orat ἐ vett, Οὐκ ἔστι δούλων, ὠγαθ᾽, οὐδαμοῦ πόλις. 

Treg. p. 639. Vir bone, servorum nulla est usquam civitas. 

Ann. xi. 11. 2 Et Tacitus hzc inter se sic opponit: non dominationem 


evi pz. et servos, sed rectorem et cives cogitaret. De Agesilao Xeno- 
phon: : ὁπόσας δὲ πόλεις προσαγάγοιτο, ἀφαιρῶν αὐτῶν 
ὅσα δοῦλοι δεσπόταις ὑπηρετοῦσι, προσέταττεν ὅσα ἐλεύ- 
θεροι ἄρχουσι πείθονται quascunque civitates in suam redi- 
gebat potestatem, has immunes habens ab his que servi 
dominis prestant, ea tantum imperabat in qua liberi homi- 
nes rectoribus parent. 

III. Atque hinc intelligi potest quale sit mixtum illud 
imperium quod dixi ex civili et herili, nempe ubi serritus 
miscetur cum aliqua personali libertate. Sic populis legimus 
arma ademta, imperatum ? ne ferri quid haberent extra quam 
ad agriculturam ; alios coactos sermonem et vits genus 
mutare. 


* Hoe nominatim comprehensum 
erat in Foedere, quod, expulsis Regibus, 
Populo Rom. dedit Porsenna, teste Pr1- 
NIO, Hist. Nat. Lib. xxxiv. cap. 14. 
J. B. 

€ Ubi omnia ei qui armis plus potest 
dedita sunt) Vide supra libro 1. eap. iii. 
$ 8. et Lib. 11. cap. v. § 31. et hoc libro 
eap. v. § 2. et infra cap. xx. 8 49. et 


adde Polybii hzc excerpto 

142: οἱ διδόντες αὑτοὺς ele τὴν Ῥωμαί- 
wy ἀπιτροπὴν, διδόασι πρῶτον μὲν yes- 
ραν τὴν ὑπάρχουσαν αὐτοῖς καὶ πόλειο 
τὰς ἐν ταύτῃ. σὺν δὲ τούτοιο ἄνδρας 
καὶ γνναῖκας τοὺς ὑπάρχοντας ἐν τῇ 
χώρᾳ καὶ ταῖς πόλεσιν, ἅπαντας ὁμοί- 
es ποταμοὺς, λιμένας, ἱερὰ, τάφουε 
συλλήβδην, ὥστε πάντων εἶναι xvpíovs 


time of conquest, not a stato, but a large family. For it was well 
said by Anaxandrides, that slaves do not make a state. 
2 And Tacitus opposes these conditions to one another: Not mas. 


ters and slaves, but a governor and citizens. So Xenophon of Agesi- 
laus, that he governed the cities which he reduced not as slaves under 
a master, but as free men obey their rulers. 

IIL And hence we may understand what is that mixed govern- 
ment, compounded of mastership and civil rule, of which we have 
spoken; namely, when servitude is combined with a certain personal 
liberty. Thus wo read of peoples whose arms were taken from them, 
and who were commanded not to possess any iron except for agricul. 
ture; and of others who were compelled to change their language and 
babits of living. 

IV. 1 For, as tho things which had belonged to individuals, do, 


Sap. VIL] DE IMPERIO IN VICTOS. 165 


IV. 1 Sicut autem res, que singulorum fuerant, jure belli 
iis acquiruntur. qui eos sibi subjiciunt, sic et res universitatis 
eorum fiunt qui sibi subjiciunt | universitatem si ipsi velint. Nam 
quod de deditis dixit Livius, * ubi omnia ei qui armis plus Le xxu. 
potest dedita, sunt, qua ex tis habere victor, quibue mulctari ^ 
eos velit, ipsius jus atque arbitrium est: idem in bello 
solenni victis locum habet. Nam deditio sponte permittit, 
quod alioqui vis esset ereptura. Scaptius apud Livium: Li ti γι. 
agrum de quo ambigitur finium Coriolanorum fuisse cap- 
tisque Coriolis jure belli publicum populi Romani factum. 
Annibal in oratione ad milites apud eundem: quicquid Ro- Ub ute 
mani tot triumphis partum congestumque possident, 1d omne 
nostrum cum ipsis dominis futurum est. Antiochus apud 
eumdem: quo victo cum omnia qua illius fuissent jure belli v. xxu. 
Seleuci facta sint, existimare suc ditionis esse. Ita Pom- 
peius, qu» Mithridates bello capta imperio suo adjecerat, Strabo, xil 
populi Romani fecit. 

2 Ergo et incorporalia jura, qus universitatis fuerant, 
fient victoris quatenus velit. Sic Alba victa, que Albanorum 


Ῥωμαίους, αὑτοὺς δὲ τοὺς διδόντας ita ut omnium domini sint Romani, ipsi 
daos μηκέτι μηδενός" qui se deduntin autem qui se dediderunt plane rei nul- 
Romanorum potestatem, ti dant primum —— lius. Vide que modo dicta cap. vii. 
re- onem qua ipsorum fuit, εἰ que in ea ὃ 4. Justinus Lib. xxxvi. de Judsis 
regione sunt urbes : viros preterea omnes — loquens: postea cum ipsis Persis in di- 
ac feminas qui aut in regione aut in ur- — tionem Alexandri Magni venere. (Cap. 
bibus sunt. Insuper flumina omnia, 3.) 

portus, sacra, religiosa universim omnia, 


. by the laws of war, become the property of those who conquer them, 
80 also the property of the general body becomes the property of the 
victors, if these so choose. What Livy says of persons who surren- 
der, that all things are surrendered to the cong eror, and that it is for 

} im to decide what they may keep and what they must forfeit, holds with 

gard to the conquered in war. For surrender gives up what would 

therwise be taken by force. So Scaptius in Livy, of the land of 
Corioli, Annibal in his oration to his soldiers in the same historian, 
told them that all that the Romans had won would be theirs. So 
Antiochus said of the possessions of Seleucus. So Pompey took all 
that belonged to the empire of Mithridates. 

2 And hence incorporeal rights also, which had belonged to the 
general body, become tho rights of the victor, so far as he chooses. 
Thus when Alba was conquered, the Romans claimed what had been 
therights of the Albans. Whenco it follows that the Thessalians were 
altogether liberated from the obligation of a hundred talents, claimed 
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. jura fuerant sibi vindicarunt Romani. 3 Unde sequitur omnino 


liberatos Thessalos obligatione centum talentorum, quam sum- 
mam cum ipsi Thebanis deberent, Alexander Magnus Theba- 
rum dominus factus jure victori ipsis donaverat: neque 
verum quod pro Thebanis apud Quintilianum adfertur, id 
demum victoris esse quod ipse teneat: jus quod sit incorporale 
apprehendi manu non posse: aliam conditionem esse heredis, 
aliam victoris, quia ad illum jus, ad hunc res transeat. Nam 
qui dominus est personarum, idem et rerum est, et juris omnis 
quod personis competit. Qui possidetur non possidet sibi, 
nec in potestate habet qui non est sum potestatis, 

3 Imo etiam si quis populo victo jus civitatis relinquat, 
potest quzdam qu civitatis fuerant sibi sumere. In ipsius 
enim arbitrio est quem velit esse sui beneficii modum.  Imita- 
tus fuit factum Alexandri Cesar, donato Dyrrhachinis zre 
alieno, quod nescio cui adversarum partum debuerant. Sed 
hic objici poterat bellum Czesaris ‘non ex eo esse genere, de 
quo jus hoc gentium constitutum est. 


5 Vide § 9. Capitis sequentis, et 
confer Purexporrium, De Jure Nat. 
et Gentiun, Lib. vii. cap. vi. ὃ 20. 
J.B 

4 Non ex eo esse genere, de quo jus 


Tyrios jussit reddere que Judsorum 
tenebant a senatu non concessa et ante 
Cassii bellum possessa. Memorat Jo- 
sephus (Ant. Jud. xiv. 12. § 4. divis. 
Hudson.) Vide et Bizarum Genuensis 


hoc gentium constitutum est] Antonius Historie, libro x. 


by the Thebans; which sum Alexander the Great, having conquered 
Thebes, gave to them by the right of victory; nor is that true which 
is alleged for tho Thebans in Quintilian: that that only belongs to the 
victor which he himself has in his hands ; and that an incorporeal right 
cannot so be taken possession of: that the condition of an heir is 
different from that of a victor, because to the former the right passes, 
to the latter tho thing only. For he who is lord of the persons, is lord 
of tho things also, and of all things which belong to the person. He 
who is in the possession of another, has no possession for himself; and 
he who is not his own master, can be master of nothing else. 

3 Even if any victor leave to the conquered people the rights of 
their state, ho may take to himself some things which belonged to the - 
state: for it depends on his own will what limit he chooses to fix to the 
benefits which ho gives. Cesar imitated tho act of Alexander, in ro- 
mitting to the Dyrrachians the debt which they owed to some of tho 
adverse party. But hero it might be objected that the war of Cesar 
was not of that kind for which this law of nations was established. 


CAPUT IX. 
DE POSTLIMINIO. 


L Origo vocis postliminii. recipiantur, etiam transfu- 

II. Quibus in locis postlimi- ge: quomodo gui redemti 
nium sit. sunt. 

III. Postliminio quedam rever- XII. An subditi postliminio re- 
ti, quedam recipi. cipiantur. 

IV. Jus postliminii esse in pace XIII. Agros postliminio recipi. 
et in bello: et quid si nihil XIV. Circa res mobiles quod dis- 
in pace dictum sit? crimen olim observatum. 

V. Liber homo, bello manente, XV. Quid circa res mobiles ho- 
quando postliminio redeat : die juris? 

VI. Que jura recipiat, que non XVI. Quo res recipiantur, ita 
recipiat. ut postliminio non egeant. 

VIL Jura et in ipsum restitui. XVII. Mutationes ex lege civili, 
VIII. Cur qui se dedant jus post- quoad subditos suos. 
liminii non habeant. XVIIL Postliminium quomodo ob- 

IX. Populus quando postlimi- servatum inter eos, qui hos- 
nii jus habeat. tes non erant : 

X. Quo in his qui postliminio XIX. Quando id hodieque locum 
redeunt sint juris civilis. habere possit. 

XI. Servi postliminio quomodo 


τὰς 


ICUT de his que ex hostibus capiuntur, ita et de 
postliminii jure nihil ferme sani prodiderunt hi qui 
retroactis szeculis juris cognitionem professi sunt. 


Accuratius 


hzec res a veteribus Romanis tractata est, sed sspe confuse 
nimis, ita ut quz» juris gentium, quaque civilis Romani esse 
vellent, lector nequiret distinguere. 

2 De voce postliminii rejicienda Servii sententia, qui par- cicer. Top. 


tem ejus posteriorem productionem putat esse verbi sine signi- Bord. 


CnmaPrER IX. Of Postliminium. 


I. 1 Those who in previous ages have treated of jus, as they 
have given no sound rules concerning captures from the enemy, so 
have they given no sound rules concerning postliminium. This subject 
was treated more accurately by the old Romans, but often too con- 
fusedly; so that the reader was not able to distinguish what belonged 
to the Laws of Nations, and what to the Civil or Roman Law. 

2 With regard to the word postliminium, we must reject the opinion 
of Servius, who thinks that the latter part of the word is a lengthen- 
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ficatu: sequendus Sczevola, qui junctum docebat esse verbum 
a * posi, quod reditum notat, et limine. Nam limen et limes 
exitu et flexionis modo differunt, cum alioqui origine (veniunt 
enim "ab antiqua voce limo, que transversum significat) et 
primitiva notione idem sint, sicut materia et materies, pavus 
et pavo, “contagio et contages, cucumis ef cucumer, quan- 
quam usu seriore factum est ut dimen magis ad privata, limes 
ad publica referretur. Sic veteres eliminare dicebant e finibus 
ejicere, et exilium * nominabant eliminium. 

II. 1 Est ergo postliminium jus quod nascitur-* ex reditu 
in limen, id est, fines publicos. Sic Pomponius reversum post- 
liminio ait qui intra preesidia nostra esse coepit: Paulus cum 
in fines nostros intraverit. Sed ex paritate rationis consensus 
gentium rem eo perduxit, ut postliminium locum haberet, etiam 
si quis homo, aut res ejus generis in quo postliminium esse 
placuerat, pervenisset ad amicos nostros, ut loquitur dicto 


8 Post, quod reditum nolat] Unde 
Postvorta Dea. [que preerat partui 
mulierum. Vide Avr. GELL. Noct. 
Attic. Lib. xvr. cap.17. J. B.] 

ὃ Ab antiqua voce limo] Servius ad 
xit. ZEneidos, et Donatus ad illud Eu. 
nuchi (111. 5. 63.) limis oculis. Festus: 
Limus, obliquus, id est, transversus, unde 
et limina. Isidorus libro xv. cap. 14. 
limites appellati antiquo verbo trans- 


versi: nam transversa omnia antiqui 
lima dicebant, a quo et limina ostiorum, 
per que foris et intus itur : et limites, 
quod per eos foras in agros eatur. In 
Glossario limes πλαγία ὁδός. 

€ Contagio et contages) Compages et 
compago, quod ipsum olim fuit compa- 
gen, ut docet genitivus, et verbum inde 
deductum, sicut et sanguis fuit san- 
guen. 


ing of the former, without signification. We must follow Scsevola, who 
taught that the word was compounded of post, implying a return, and 
limen. For limen, a threshold, and limes, a boundary, differ in their 
ending and declension, but otherwise are the same in their primitive . 
notion and origin; for they come from the old word limo, which sig- 
nifies transversum, across : like materia and materies; pavus and pavo; 
contagio and contages; cucumis and cucumer; although in later 
usage, it came to pass that limen, a threshold, was referred more to 
private things, limes, a boundary, to public. So the ancients used 
eliminare, meaning to expel from the bounds of the state, and exile 
they called eliminium. 

IL 1 Postliminium, then, is the right which arises from returning 
in limen, that is within tho boundaries of the state. Thus Pomponius 
says, he is returned by postliminium who has begun to be within our 
presidia; Paulus, when ho has entered our boundaries. But by parity 
of reason, tho consent of nations led to tho rule that postliminium 
should hold, if any man or any thing to which civil rules apply, comes 
to our friends or allies, as the same two jurists also say. And here 
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loco Pomponius, aut, ut Paulus exempli causa explicat, ad 
regem socium vel amicum. Quibus in locis ‘amici aut socii 
intelligendi sunt non simpliciter quibuscum pax est, sed qui 
partes in bello easdem sequuntur: ad quos qui venerunt, ut 
Paulus loquitur, nomine publico tuti esse incipiunt. Nihil 
enim interest, homo aut res, ad hos, aut ad suos pervenerit. 

2 Apud eos vero qui amici sunt, sed non earundem par- 
tium, bello capti statum non mutant nisi ex speciali pacto: quo- 
modo in secundo federe icto inter Romanos et Carthaginienses pays. u. s« 
convenerat, ut qui a Carthaginiensibus capti e populis amicis 
Romanorum in portus Romanis subditos venissent, in liberta- 
tem vindicari possent: utque Carthaginiensium amicis par jus 
esset. Ideo $qui Romanorum bello Punico secundo capti in put rie. 
Greciam commercio pervenerant, jus ibi postliminii non habue- "* ** 9^ 
runt, quia Greci in eo bello neutras secuti fuerant partes: ac 
propterea opus fuit eos redimi ut liberarentur. Quin et apud 


4 Nominabant eliminium] Et colli. loc 11. 


minium in Solino (Cap. 15. vel 25.) est 
quod vulgo collimitium. 

€ Ex reditu in limen] Hinc sumta 
translatione postliminium ecclesiastice 
pacis dixit Tertullianus de Pudicitia. 
(Cap. 15.) 

f Amici aut socii intelligendi sunt 
non simpliciter quibuscum paz est) Ita 
sensisse Maroci et Fesse regem apparet 
ex Thuani libro cxxx. in anno ola 


€ Qui Romanorum bello Punico se- 
cundo capti in Greciam commercio per- 
venerant, jus ibi postliminii non habue- 
runt) Valerius Maximus Lib, v. cap. 11. 
n. 6. Diodorus Siculus excerpto lega- 
tionum n. 3. Sic et Rhodii quos Athe. 
niensium cives bello Philippi emerant, 
liberaliter Atheniensibus reddidere. Po- 
lybius excerpto legationum n. 3 [c. hist, 
des Anc. trait. Part. 1art. 261. J. B.] 


our friends and allies are to be understood, not simply those with 
whom we are at peace, but those who are of our party in the war. 
"Those who come to such are safe, as if they, man or thing, came to 
their own people. 
. 2 Coming among those who are friendly, but not of the same party, 
prisoners of war do not change their condition, except by special com- 
pact. As in the second league made between the Romans and Car-'- 
thaginians, it was agreed that thoso of the peoples, friends of Rome, 
who were taken prisoners by the Carthaginians, if they came into ports 
subject to the Romans, might claim their liberty ; and that the friends 
of the Carthaginians should have a like right. Therefore those of 
the Romans in the second Punic war, who, being prisoners, came into 
Greece on commercial designs, had not there the right of postliminium, 
because the Greeks, in that war, had taken part with neither side: 
and therefore it was necessary for them to bo ransomed, in order to 
regain their liberty. In Homer too we sce prisoners of war sold in 
neutral places, as Lycaon, Iliad xx. Eurymedusa, Odyssee vi. 


L. 14 D. de 
capt. et posti. 
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. Homerum non uno in loco videmus bello captos in-locis pacatis 


venditos, ut Lycaonem Zliados b ; Eurymedusam Odyssee H. 

IIT. Vetus Romanorum locutio receptos postliminio etiam 
homines liberos dicebat. Postliminio receptum (ita enim le- 
gendum est) Gallus ZElius in libro prima significationum 
qua ad jus pertinent, ait esse eum, qui liber equa civitate in 
aliam civitatem abierat, in eandem civitatem redit eo jure 
quod constitutum est de postliminiis. Item, qui servus a 
nobis in hostium potestatem pervenit, postea ad nos redit 
in ejus potestatem cujus antea fuit, jure postliminii. Equi 
et muli et navis eadem ratio est in postliminii receptu (ita 
tria hee verba, quz delenda censet vir incomparabilis in 
Romani juris studio Jacobus Cujacius, levi mutatione retineri 
posse arbitror) que servi: qua genera rerum ab hostibus ad 
nos postliminio redeunt, eadem genera rerum a nobis ad 
hostes redire possunt. Sed posteriores Romani jurisconsulti 
discrete magis duas statuerunt species postliminii, ut aut nos 
revertamur, aut aliquid recipiamus. 

IV. 1 Retinendum et ilud Tryphonini, qui postliminii 
jus competere ait in bello aut in pace: sensu paulo alio 


b His qui nonvirtute bellica superati, 
sed fato suo deprehensi sunt] Vide ex- 
emplum apud Parutam belli Cyprii 
Lib. r. 

1 Vide supra, cap. 6. hujus Libri, 
$12. num.1. J. 8. 

1 Nisi id pactis erat comprehensum] 
Vide Josephum Antique Historie x11. 
2. Polybius pacta ponit comprehen- 
dentia ut captivi redderentur in pace 
Philippi, ZEtolorum, cum exceptione 
tamen, et Antiochi: excerptis de lega- 
tionibus 9, 28, 35. Eadem exempla ha- 


bet Livius, et preterea pacis cum Na- 
bide. (Lib. xxxiv. cap. 35.) Similia 
aliquot suppeditat Zosimus. Ut ecce 
Probi pax cum Vandalis et Burgundis 
sic inita: ἐφ᾽ gre καὶ τὴν λείαν xal 
τοὺς αἰχμαλώτους, ole ἔτυχον ἔχοντες, 
ἀποδοῦναι" ut et predam omnem et quos- 
cumque habebant captivos redderent. 
Lib. 1. (cap. 69.) similem pacem narrat 
Juliani cum Germanis, (Lib. 111. cap. 4.) 
item cum Quadis qui in Germanis, libro 
11. (Cap. 7. Sed ibi nihil tale.] Am- 
mianus Marcellinus libro xvir. de rege 


III. The old phraseology of tho Romans spoke of free men also 


as received by postliminium, namely, if a man went to another city 
and then returned to his own. Also servants, horses, mules, ships 
which fell into the enemy's hands, and were then retaken, were reco- 
vered by postliminium. The later jurists made two kinds of postli- 
minium: that by which wo ourselves return, and that by which we 
recover anything. ' 

IV. 1 Tho right exists in war and in peace. In peace, it belongs 
to those who, when tho war breaks out, are among the enemy. Other 
prisoners of war have not postliminium, except that be agreed upon. 


Cap. IX.) 


quam quo idem dixerat Pomponius. 
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In pace postliminium, 


nisi aliter convenerit, est ^ his qui non virtute bellica super- 
ati, sed fato suo deprehensi sunt, ut qui cum bellum 


subito exarsit apud hostes reperiuntur. 
vis in pace postliminium non est, ‘nisi 
prehensum, ut optime eum Tryphonini locum emendat doc- sem.t.7. 


Alis autem capti- 
*id pactis erat com- 


tissimus Petrus Faber, non improbante Cujacio: nam hoc et 
subjecta ratio et oppositum membrum aperte evincunt. Pacem 


fecerat captivis dimissis, ita, enim convenerat, inquit Zonaras. Tom. m. 
Et Pomponius: δὲ captivus, de quo in pace cautum fuerat ut r. so. Ὁ. a 


rediret, sua voluntate apud. hostes mansit, non est ei postea 


postlimintum. Paulus: δὲ in bello captus pace facta domum L. 94. tit. 


refugit, postliminio redit ad eum a quo priore bello captus 
erat: si modo non convenerit in pace, ut captivi redde- 


rentur. 


2 Causam cur de his qui bellica virtute capti sunt id 
placuerit ex Servio hanc affert Tryphoninus, quia spem rever- 
tendi civibus in virtute bellica magis quam in pace Romani 


esse voluerunt, nimirum ut Livius loquitur ab antiquo minime Li xxii. 88. 


indulgens in captivos civitas. Sed hec ratio Romanorum pro- 


Alemanorum Suomario: pacem genibus 
curvatis orabat: et eam cum concessione 
p ‘teritorum sub hac meruit lege, ut cap- 
tivos redderet nostros. (Cap. 10. p. 188.) 
Mox de Sarmatis : jussi obtinere sedes 
impavidi mostros reddidere captivos: 

(Cap. 12.) de alia rursum Sarmatarum 
parte idem dicit. Apud Zonaram mul- 
. ta talia: inter cetera in rebus Micha- 
, €lis qui filius Theophili, de Bulgaro 
loquens: τοὺς αἰχμαλώτους ἐλευθερῶ- 
σαι συνέθετο" promisit captivis se datu- 
rum libertatem. [Lib. Xvi. cap. v. pag. 


163. Edit. Reg. Idem est locus, qui in 
contextu paullo post latine adfertur.] 
Nicetas libro 11. (cap. 3) captivis om- 
nibus libertatem ait datam, exceptis 
Corinthiis et Thebanis viris ac mulieri- 
bus, Interdum convenit ut reddantur 
captivi qui a republica possidentur, ut 
apud Thucydidem v. (cap. 18.) 

3 Hanc emendationem, id, pro nihil, 
necessariam non esse, ostendit Ampliss, 
BrxckERsHOEE, Obs. Lib. 1. cap. 20. 
J. B. 


So Triphoninus, emended ; and Zonaras. Pomponius says, Jf a pri- 
soner of war, being allowed by treaty to return, chooses to remain with 
the enemy, he loses postliminium. Paulus says, Jf a captive of war, after 
peace is made, escapes to his home, by postliminium he returns to the 
master to whom he was captive during the war, except there be a convention 


that captives are to be returned. 


2 The reason why captites taken in war are thus allowed to 
remain in the enemy's hands, is given by Tryphoninus ; That they might 
place their hope of returning rather in valour than in peace, was the 
wish of the Romans: the city having little indulgence for captives, as 
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pria non potuit constituere jus gentium: potuit tamen inter 
causas esse, cur Romani illud jus ab aliis gentibus introductum 
et ipsi amplecterentur. Verior hec est ratio, quod reges aut 
populi qui bellum suscipiunt, credi volunt justas sibi fuisse 
causas cur id facerent: contra autem, injuriam facere eos qui 
. adversum se arma ferrent: quod cum utraque pars credi vellet, 
nec tutum essct pacem servare cupientibus huic se controver- 
sie interponere, nihil melius facere potuerunt populi pacati, 
quam *ut id quod evenisset pro jure acciperent: atque ita 
captos in actu repugnandi haberent quasi ex justa causa captos, 
3 At de his qr’ bello exorto deprehensi erant dici idem 
non poterat: ? nam in illis nullum injuris consilium fingi pote- 
rat. Tamen ad minuendas hostium vires retineri eos manente 
bello non iniquum videbatur: bello autem composito nihil . 
obtendi poterat quominus dimitterentur. Itaque consensum 
in hoc est, ut tales in pace semper libertatem obtinerent, 
ut confessione partium innocentes: in ceteros vero ut quis- 
que usurparet quod vellet credi jus esse, nisi quatenus pacta 
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ullum injuris consilium in impuber. us, 
qui tamen etiam, jure belli, in servitu- 
tem rediguntur, secundum Auctorem 
nostrum. Plura diximus in Notis nos- 


k Ut id quod evenisset pro jure acci- 
perent] Vide Priscum excerpto de lega- 
tionibus 28. et Bizarum de bello Genu- 
ensium in Venetos libro 11. [Priscus J. 7. 


agit de federe inter ducem Maximinum 
et Blemyas et Nubrades, gentes /Ethio- 
pie, in quo hi promiserunt omnes Ho- 
manos, quacunque etiam in expeditione 
capti fuissent Orientisimperatori absque 
]ytro restituere. J. B.] | 

3 At supra, cap. 7. hujus Libri, § 1. 
Auctor statuit, etiam eos, qui, bello ex- 
orto, intrahostium fines deprehenduntur 
fato suo, servos fieri. Deinde, neque 


tris Gallicis. J. B. 

|! Nec servi) Totilas Pelagio Diacono 
a Romanis ad se misso edicit ne de red- 
dendis Siculorum servis verba faciat, 
dicens iniquum fore ut Romani (immo 
Gothi J. B.] commilites suos veteribus 
dominis dedant. Locus est Procopii 
Gotthicorum 111. (Cap. 16.) 

™ In bello redeunt postliminio ko- 


mines, qui antequam caperentur liberi 


Livy says. This reason being peculiar to the Iomans, could not be 
tho reason for the law of nations: but it might be among the reasons 
why the Romans took such a rule from other nations. But the truer 
reason is, that tho belligerents are regarded as if their wars were just, 
and neutrals cannot safely interpose, and must therefore acquiesce ; 
and so, must reckon actual captives as justly captives. 

3 But with regard to those who were caught among the enemy 
when the war broke out, the same could not be said: for they could 
not be conceived to have done any wrong. Yet to diminish the 
strength of the enemy, they were retained while the war lasted. These 
then, by the consent of nations, were to bo liberated, on the arrival of 
peace, as innocent; but other prisoners to be regulated by laws of 
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certi aliquid preescriberent. Atque eandem ob causam !neo 
servi, nec res bello capt: pace redduntur, nisi pactis expres- 
sum id sit: quia victor credi vult jus sibi fuisse ista queerendi: 
cui contradicere, id vero fuerat bella ex bellis serere: ex qui- 
bus apparet ingeniose non ex vero allatum illud apud Quinti- 
lianum pro Thebanis: ideo captivos si in patriam suam redie- Ins. oret. 
runt, liberos esse, quia bello parta non nisi eadem vi posside- ' 
antur. Diximus de pace. 

4 " [n bello redeunt postliminio homines qui antequam 
caperentur liberi fuerant: recipiuntur servi et alia quedam. 

V. Liber hómo ita demum postliminio redit, si hoc animo 
ad suos venerit ut eorum res sequeretur, ut a Tryphonino D.E in 
proditum est: nimirum quia, ut quis servus liber fiat, se de- * E ponis 
bet, ut ita dicam, acquirere, quod non est nisi volentis. Cete- & Poy oi 
rum Pan vi bellica receptus sit ab hostibus, an dolo pro- 
fugerit, nihil refert, ut a Florentino notatum est.  Tantun-L Lana D. 
dem erit si ab hostibus sponte sit traditus. Quid °si ab Lcumnen 
hoste venditus commercio, ut fit, ad suos pervenerit?  Trac- depesti rev. 


tatur hsc controversia Papud Senecam in Olynthio quem 


Bell. 
manu- 


Juerunt] Julianus oratione in malos Cy- 
nicos: οὕτω μὲν ἂν elev οἰκέται xal 
ὁπόσους τῶν αἰχμαλώτων λυτρούμεθα. 
καΐί τοι οἱ νόμοι τούτοις ἀποδεδώκασι 
τὴν ἐλευθερίαν σωθεῖσι καὶ οἴκαδε" hoe 
modo servi essent, etiam quos bello captos 
Uberamus, Atqui talibus ubi ad nos 
redierint libertatem adjudicant leges. 
Orat. v1. pag. 195,196. Edit. Spankem.) 

= An vi bellica receptus sit ab hosti- 
Sus) Ut illi quos a Slavis captos libera- 
vere Hunni, apud Procopium itidem 
Gotthicorum 11. (Cap. 13, ubi non 


* 


Hunni, sed Heruli.) 

9 Si ab hoste venditus commercio, 
ut fit, ad suos pervencrit] Ut eodem 
Procopii libro juvenis Childubius, τὰ 
νὺν δὲ, ἐπεὶ ἀφίκετο ele πάτρια ἤθη, 
ἐλεύθερος τὸ λοιπὸν κατάγε τὸν νόμον 
καὶ αὑτὸς ἔσται" dicebat, se cum in pa- 
triam rediisset liberum ex jure in poste. 
rum fore. (Cap. 14.) At apud Turcas 
nullum olim fuisse captivis postliminiam 
notat Leunclavius. 

P Apud Senecam] Libro v. contro- 
versia 34. . 


war, except so far as regulated by compact. And for the same reason, 
slaves and other property are not restored at peace, except by com- 
pact; for they are supposed to be taken by right, and to deny this, 
would be to make wars grow out of wars. Whenceit appears that what 
is alleged by Quintilian for tho Thebans, is ingenious, but not true. 
4 By postliminium in war, those who were free men before their 
capture, return; slaves and things are recovered. mM 
TX free man returns by postliminium, if he comes to his own 
party with this intent: inasmuch as, in order that a slave [or a captive] 
may become freo he must, so to speak, acquire himself, which cannot 
be done without his will. But whether he be recovered from the 
enemy by warlike force, or make his escape, makes no difference, as is 
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Parrhasius emerat. Qusrit enim cum decretum factum esset 
ab Atheniensibus quo Olynthii juberentur liberi esse, hoc *con- 
tineretur liberi ut fierent, an ut liberi judicarentur ; quorum 
hoc est verius. 

VI. 1 Liber autem homo, postquam ad suos rediit, non 
se tantum sibi acquirit, sed et res omnes quas habuerat apud 
populos pacatos, sive corporales, sive incorporales. Quia po- 
puli pacati, sicut factum pro jure secuti erant in capto, ita 
et in liberato, ut se zsquos prsbeant utrique parti. Ergo 
dominium quod habuerat in res ejus is, qui belli jure eum 
possidebat, non erat sine omni conditione: cessare enim po- 
terat ipso invito, si captus qui fuerat ad suos pervenisset. 
Has ergo res sic ill perdit, quomodo hominem cujus erant 
accessio. 

2 Quid si tamen alienasset? an qui titulum habet ab eo 
‘qui belli jure eo tempore erat dominus, tutus erit gentium 
jure, an et hsc recuperabuntur? de his loquor que apud 
populum belli medium exstabant. Distinguendum videtur inter 
res, quz ejus sunt generis ut postliminio redeant, et qns» 


* Debuit heic dicere, utrum hoc etc. quod forte omissum a Typographis, J. B. 


noted by Florentinus. The same follows if he be spontaneously given 
up by the enemy. 

But what is the result if he be sold by the enemy in the usual 
way of traffic, and so come to his own people? This controversy is 
treated by Quintilian, with reference to the Olynthian, whom Parrha- 
sius had bought. For a decree having been mado by the Athenians 
that the Olynthians should be free, he enquires whether this means 
that they should become free, or should be adjudged to be free: of 
which the latter is the more true opinion. , 

VI. 1 Moreover a free man, after he has returned to his own 

ople, acquires, not only himself, but all the property which he had 
in a neutral State, both corporeal and incorporeal. For the neutral 
State, as they took the fact for law in the case of captivity, must do 

e same in the case of liberation, to shew themselves impartial to 
both parties. Therefore the right, which he who possessed him by 
the law of war, had over his property, was not altogether without con- 
ditions: it was liablo to cease without his consent, if he who had been 
eaptive made his way to his own people. He therefore loses the pro- 
perty. as he loses the man to whom it was an accessary. 

2 But what if he had alienated this property? Will he who de- 
rives his title from him who, at the time, was owner, by the right of 
war, be safe by the law of nations; or may the property be recovered 
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extra id genus sunt, quod discrimen jam mox explicabimus, 
ut illa videantur alienata cum sua causa et sub conditione: 
ista vero simpliciter. Alienata autem intelligo etiam quz do- 
nata aut acceptilata sunt. 
VII. At sicut ad postliminio redeuntem jura redeunt, 
ita et jura in ipsum restituuntur, ac pro eo habentur, ut 
Tryphoninus loquitur, ao si nunquam ille hostium potitus 112 467€ 
fuisset, 
VIII. Huic regule de liberis hominibus exceptionem 
hanc recte asscribit Paulus: postliminio carent qui armis L..4. ut. 
victi hostibus se dederunt, nimirum quia pactiones cum hos- 
tibus facte valent jure gentium, ut alibi dicemus, nec adversus 
eas est postliminium. Ideo Romani illi a Penis capti apud 
Gelhum: postliminium justum non esse sibi, quoniam deju- Liv. vi. 18. 
rio vincti forent. Unde et induciarum tempore non esse 
postliminium recte a Paulo notatum est. At hos qui hostibus Σ. 1a fl D. 
deduntur sine ulla scilicet pactione, postliminio reverti re- 
spondit Modestinus. Laat 
IX. 1 Quod de singulis personis diximus, idem et in 
populis locum habere arbitror, ut qui liberi fuerunt suam 


from him? I speak of the property which he had in a neutral state. 
Here, it seems, wo must make a distinction between things which are 
of such a nature that they return by postliminium, and things not of 
' that nature: which difference we shall soon explain. The former 
class of things are, it would seem, alienated with their cause, the per- 
son, and under condition: the latter are simply alienated. By alien- 
ated, I mean given away, or acknowledged as received. 

VII. And as the person who returns by postliminium recovers 
his rights, so also rights against him are restored, and are held the 
same as if he had never been in the power of the enemy, as Trypho- 
ninus says. 

VII. To this rule concerning free men, Paulus rightly annexed 
this exception. Those who surrender themselves, lose postliminium, 
namely, because conventions made with an enemy aro valid by the law 
of nations, and against these, postliminium does not hold. So the 
Romans captured by the Carthaginians, say, in Gellius, that they have 
no right to postliminium, since they were captives by right. Whence 
during a truce, there is no postliminium, as Paulus rightly notes; but 
those who are surrendered to the enemy without any compact, return 
by postliminium, as Modestinus gave his opinion. 

IX. 1 What we have said of individuals, I conceive holds also for 
a people; so that they who havo been free, recover their liberty, if it 
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recipiant libertatem, si forte eos vis sociorum eximat hostili 
imperio. At si ipsa multitudo qus» civitatem constituerat dis- 
soluta sit, verius puto non eundem populum censeri, nec post- 
liminio res restitui ipso gentium jure, quia populus, ut navis, 
partium dissolutione plane interit, eo quod tota ejus natura in 
ila perpetua conjunctione consistit. Non ergo qus» fuerat 
Sagunti civitas eadem exstitit, cum veteribus cultoribus ea 
sedes octavo post anno restituta est: neque Theb», cum jam 
Thebani in servitutem ab Alexandro veniissent. Hinc appa- 
ret quod Thessali Thebanis debuerant, non esse Thebanis 
postliminio restitut"m: idque duplici de causa: tum quod 
novus erat populus, tum quod Alexander, quo tempore domi- 
nus erat, hoc jus alienare potuerat et alienaverat, et quia 
creditum non in eorum est numero que postliminio redeunt. 

2 Ei quod de civitate diximus haud multum dissimile est 
quod veteri illo Romano jure, quo dissolubilia erant conjugia, 
:Smatrimonium non censebatur postliminio restitui, sed novo 
consensu redintegrari. | 

X. 1 Et ex his quidem intelligi potest quale sit jnre 
gentium postliminium in liberis hominibus. Ceterum jure 
civili idipsum jus, quod ea attinet que intra civitatem agun- 


a Matrimonium non censebatur post- — vel agris, aut etiam in domibus ac pos- 
liminio restitui] Aliter inter Christia- ^ sessionibus, in captivitatem ductis, post. 
nos. Leo Papa ad Nicetam Aquileien- — liminium reversis de captivitate servatur, 
sem episcopum: μέ sicut in mancipiis ita etiam et conjugia, si aliis juncti fue- 


happen that the force of their friends extricate them from the power 
of their enemies. But if the multitude which bad constituted the 
state or city be dissolved, I conceive it to be more true that it is not to 
be reckoned the same people, and that their condition is not restored 
by postliminium, by the law of nations: for a people, like a ship, by the 
dissolution of its parts, perishes outright; since its whole nature con- 
sists in the continuity of its composition. And therefore that which 
had been the city of Saguntum was no longer the same city, when the 
same place was restored to the old inhabitants eight years later: nor 
was Thebes the same city when the Thebans had been sold as slaves 
by Alexander. Hence it appears that what tho Thessalians owed the 
Thebans was not restored to the Thebans by postliminium, and that, 
for two reasons: because it was a new people; and because Alexander 
could and did alienate this right; and because a credit is not of the 
number of the things which return by postliminium. 

2 What we have said of a city, is not dissimilar from the old 
Roman law, according to which, marriages being dissolvable, the mar- 
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tur, οὐ adstringi additis exceptionibus aut conditionibus, et 
produci ad alia commoda potest. Sic jure civili Romano de 
numero eorum qui postliminio redeunt, exemti sunt transfuga: a. 2. 19. D 
etiam filifamilias in quos patri videtur salva esse debuisse £^ ^^ 
potestas illa patria, que propria erat Quiritium, Sed hoe 
ideo placuisse ait Paulus, quia disciplina castrorum antiquior 
foit parentibus Romanis quam caritas liberorum: cui congruit 
quod de Manlio ait Cicero, suo dolore sancivisse eum militaris De Find. i. 
imperii disciplinam, ut saluti prospiceret civium, qua intellige- ' 
bat contineri suam : ipsique nature et patrio amori przlatum 
ab eo jus majestatis. . 

2 Detrahit et hoc aliquid de jure postliminii, quod legi- 
bus Atticis primum, deinde Romanis constitutum est, ut qui Dem. in Nic. 
redemtus est ab hostibus, redemtori "serviat, donec pretium un 
reddiderit. Sed hoc ipsum favore libertatis introductum ap- 
paret, ne ademta spe recuperandz pecunice multi in hostium 
manu relinquerentur. Et illa ipsa servitus iisdem Romanis 
legibus multis modis mitigatur, et postrema lege Justiniani Σ. we c a 
finitur operis quinquennii: morte quoque redemti jus repe- L «i ei pate, 
tends pecuniz exstinguitur: sicut et contracto inter redimen- cap. vet posit 
tem et redemtum matrimonio remissum censetur: et redemtz E πα qui te 


 gint, reformentur. Vide Hincmarum in tomo 11. conciliorum Gallis, 

opusculo de divortio Lotharii et Tet- τ Serviat donec pretium reddiderit] 
bergs ad interrogationem xii. et re- — Idem cap. 34. edicto Caroli Calvi Pistis. 
sponsum Stephani Pape cap. 19. in 


- 


riage state was not considered to bo restored by postliminium, but 
required to be renewed by a new agreement. 

X. 1 Such is the Law of Nations, as to postliminium for free men: 
the Civil Law modifies and extends this. So deserters had not this 
privilege; nor sons under tho Quirital patria potestas: for, as Paulus 
says, the discipline of the camp outweighed the love of children: as 
Cicero says of Manlius, that he preferred discipline and loyalty to pa- 
ternal affection. 

2 Again, there was this restriction of the privilege, by Attic and 
Roman laws, that he who was ransomed must serve his ransomer, till 
he had remunerated him. This however was to encourage the prac- 
tice of ransoming. And this servitude was afterwards mitigated, and, 
by Justinian, reduced to five years: and extinguished by the death : 
of the person ransomed; as also remitted by marriage contracted 
between the ransomed and the ransomer; and lost by the prostitu- 
tion of a woman so redeemed ; and other laws of Rome there were on 
this subject. (See the text.) 


[Gror. 11.] 12 
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mulieris prostitutione amittitur, multaque alia jure Romano in 
favorem redimentium et ponam proximorum qui suos non 
redimunt constituta sunt. 

8 Rursum auctum est postliminii jus lege civili, eo quod 
non ea tantum qu:e in postliminio sunt jure gentium, sed res 
omnes, jurà omnia perinde habentur ac si is qui rediit nun- 
quam hostium potitus esset: quod et jure Attico obtinüit. 
Nam, ut apud Dionem Prusseensem oratione xv. legimus, qui- 
dam Calli» se filium dicens captum in clade ad Acanthum, 
et serviisse in Thracia, cum Athenas postliminio rediisset, he- 
reditatem Calli; a - ossessoribus petiit, nec aliud quzesitum est 
in judicio quam an is revera Callise esset filius. Idem narrat, 
Messenios cum longo tempore serviissent, tandem et liberta- 
tem et regionem recepisse. Imo et que per usucapionem 
aut liberationem ex bonis subtracta, vel non utendo finita esse 
videbantur, actione rescissoria restituuntur: nam in edicto 


. de majoribus in integrum restituendis, i3 comprehenditur qui 


in hostium est potestate. Et hoo quidem venit ex jure Ro- 
mano antiquo. 
4 At lex Cornelia etiam heredibus consuluit eorum qui 


capt apud hostes decessissent: bona eorum conservans per- 


inde quasi qui non redit jam eo tempore quo captus est de- 
cessisset. Quse jura civilia si tollas, haud dubie statim ut 


* Bona ejus futura fuissent occupan- aut coloni ab hostibus capti et reversi 
tium] Vide legem Wisigotthicam Lib. v. domino restituantur, si non sunt ante 
tit. iv. c. 16. ab altero vendentibus hostibus in com- 

t Etiam sepe alienati] At edicto — mercio comparati. (Cap. 148.) Vide et 
Theuderici ita constitutum est: servi Cassiodorum 1tr. 43. At lege Wisigot- 


3 Again, the privilege was extended by the Roman and Attic law, 
so that all rights were restored to the person. So a person, calling 
himself the son of Callias, who had been a slave in Thrace, having 
been taken in the defeat at Acanthus, returned to Athens, and claimed 
the inheritance of Callias from the possessors of it; and, in thé trial, no 
enquiry was made, except whether he were the son of Callias. So the 
Messenians, after long servitude, recovered their liberty and their 
country. Even what had been lost by usucaption, or otherwise, might 
be recovered. 

4 The Cornelian law provided for the heirs of those who died 
while in the enemies’ hands. If this had not been so, any one might 
have seized their property, for they were reckoned as nullified; and 
if they returned, had no right, except to postliminium jure gentium. 
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qais ab hostibus captus esset *bona ejus futura fuissent occu- 
Pzantium, quia qui apud hostes est, pro nullo habetur. Qz:od 
ΒᾺ qui captus fuerat rediret, nihil reciperet preter ea quee 
jure gentium postlitninium habent. Quod vero captivorum 
bona fisco cedunt si heres nullus sit, ex jure speciali est Ro- x. x. D de 
Mano. Vidimus de his qui redeunt: videamus de his quz EX XS D. de 
recipiuntur. 
XI. 1 Inter hec sunt primum servi et ancille, ‘etiam 
&epe alienati, "etiam ab hoste manumissi: quia hostium jure . 
manumissio obesse civi nostro servi domino non potuit: ut 
bene notat Tryphoninus, Sed ut servus recipiatur, necesse 1, tn Dello, 
est ut aut revera habeatur a vetere domino, aut haberi facile milenio S 
possit. Quare cum in rebus aliis sufficiat eas intra fines esse 
perductas, ad postliminii jus in servo id non erit satis, nisi 
et cognoscatur: nam qui in urbe Roma est ita ut lateat, non- 
dum receptus Paulo videtur. Ac sicut hac in parte a rebus vt D.de 
inanimis distat servus, ita vicissim a libero homine in eo distat, 
quod ut postliminio recipiatur non requiritur ut animo res 
nostras sequendi venerit. Id enim in eo requiritur qui se re- 
cepturus est, non in eo qui ab altero sit recipiendus, et ut 
Sabinus scripsit, de sua qua civitate cuique constituendi 4.1 13. $9. 
Jacultas libera est, non de dominii jure. 
2 Non excepit ab hoc gentium jure servos transfugas lex 


£hica mancipium bello receptum do- mentis Lib. v. tit. iv. 21. 

mino redditur, is qui recepit, tertiam 8 Etiam ab hoste manumissi] Uta 
partem accipit justi pretii. Si ab hos- . Mithridate, qui retracti in servitutem. 
tibus venditum receptum fuerit, redit — Appianus Mithridatico, (pag. 211. Ed. 
ad dominum pretio reddito et meliora- — M. Steph.) 


The confiscation of the property of captives, if there is no heir, isa 
special Roman law. 
are recovered. _ ne 
—-XL 1 Such are men and women slaves, even when repeatedly 
alienated, or manumitted by the enémy : for such manumission cannot 
prejudice the right of the citizen owner. But that a slave be recovered, 
he must be in a condition to be got at by his master; not only re- 
— turned within the empire, but known of; it is not enough if he be 
hidden in Rome. And as a slavo in this differs from inanimate things, 
in another point he differs from & free man; it is not necessary he 
should have come with a view of staying with us. 
2 Runaway slaves are not excepted from this rule. The owner 
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Nam et in his dominus pristinum jus recipit, ut 
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Romana. 


. Paulus nos docet: ne contrarium jus non tam ipsi injuriosum 


sit qui servus semper permanet, quam domino damnosum. 
Generaliter de servis qui virtute militum recuperantur, dictum 
est ab Imperatoribus illud quod ad res omnes male a nonnullis 
trahitur, receptos eos non captos judicare debemus, et mili- 
tem nostrum defensorem eorum decet esse, non dominum. - 
3 Qui ab hostibus redemti sunt servi protinus Romano 
jure fiunt redimentis, sed oblato demum pretio postliminio re- 
cipi intelliguntur. "Verum hee subtilius explicare juris civilis 
interpretum est, N-m et posterioribus legibus mutata sunt 
nonnulla: et quo servi capti ad reditum invitarentur, propo- 
sita libertas his quibus membrum ruptum esset statim, ceteris 


post quinquennium, ut videre est in legibus militaribus a Rufo 


collectis. 

XIL Illa qusstio magis ad nos pertinet, an et populi 
qui subjecti alieno imperio fuerunt in veterem causam reci- 
dant: quod tractari potest si non is cujus imperium fuerat, 
sed sociorum aliquis eos hosti eripuisset : puto hic idem dicen- 
dum quod in servis, nisi sociali federe aliter convenerit. 

XIIL 1 Inter res primum occurrunt agri, qui in postli- 


X Veteribus dominis] Nempe qui 
partium Lacedzmoniarum fuerant. Con- 
fer qus supra cap. vi. § 7. 

J Non admissis adversus dominos 
prescriptionibus illis] Idque ex lege 
Honorii, qui quanquam relicta Vandalis 


dali, prescriptionem tricenariam domi- 
nis nocere noluerat: meminit Proco- 
pius Vandalicorum 1. (cap. 3.) Valenti- 
nianus in novella lege de episcopali 
judicio: tricennali temporum definitione 
concludi ea precepimus, que perpetuis 


Hispania, tamen dum eam tenerent Van- aut infinitis seculis servabantur : excep- 


recovers his former right to them. To punish them, would injure the 
master rather than tho slave. The rule with regard to slaves reco- 
vered by the army, is that they are recovered, not captured : the soldier 
is their defender, not their owner. 

8 Slaves ransomed from the enemy, become the property of the 
ransomer, or may be recovered by postliminium, on paying the price. - 
But the details of this belong to the juristical commentators: and 
were afterwards changed. 

XII. Another question belongs more to us; whether a people, 
who have been subjected to a foreign authority, return to their ancient 
condition: which may be treated, if not he to whose government they 
had belonged, but some of his allies, have delivered them from the 
enemy. conceive we must here decide as we do concerning slaves, 
except there be some other convention in the alliance. 
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minio sunt. Verum est, ait Pomponius, expulsis hostibus ex 1. sicay. 30. 
agris quos ceperint dominia eorum ad priores dominos De de capt. 
redire. Expulsi autem hostes intelligi debent, ex quo aperte 
eo accedere amplius non possunt, ut alibi explicavimus. Sic 
JEginam insulam Atheniensibus ereptam *veteribus dominis Strabo vii 
Lacedsmonii reddiderunt, Agros ex Gothis et Vandalis re- 
cuperatos veterum possessorum heredibus reddiderunt Justi- Nov. xxxvi. 
nianus, alique Imperatores, "non admissis adversus dominos Now. Valent, 
prescriptionibus illis, quas Romane leges induxerant. - Proc. 1. de 
2 Quod de agris jus est, idem esse arbitror de omni jure °4,%* 

quod solo adhzret. Nam et loca capta ab hostibus qua reli- 
giosa vel sacra fuerant, si ab hac calamitate fuerint liberata, 
quasi quodam postliminio reversa pristino statui restitui scrip- 
sit Pomponius: quicum convenit illud Ciceronis in Verrina de L eie. 
signis, de Diana Segestana: JP. Africani virtute religionem tristes. 
simul cum loco recuperavit: et Marcianus cum postliminii r. rz tentum. 
jure comparat jus illud quo solum sedificio occupatum eo col- rer 
lapso littori redditur. Quare et usumfructum agri recepti 
restitui dicendum erit, ad exemplum ejus quod de agro inun- 
dato Pomponius respondit. Sic Hispanis lege cautum est, ut L-sieger.t. 
comitatus et alia jurisdictiones hereditarie postliminio redeant, Fret am 

. . X. 
tis Afrorum negotiis, qui se probave- lem his quos barbarica severitas captiva ^ 9 e 
rint necessitatem Vandalicam pertulisse: necessitate transcezit, postliminio rever- 
wt de illorum causis ilia tempora pra- — tentibus redditur antiqua possessio : con- 
Ji-zotricennio subtrahantur, que claruerit — venit c. ex transmissa: de prascriptio- 
sub hostilitate consumta. In concilio —mibus: vide et Cujacium ad titulum C. 


Hispalensi relato in causam xvi. quaes- de praescriptione xxx. annorum. 
tione iii, c, 18. sicut per legem mundia- 


XIII. 1 Among things, land first occurs. This is recovered by 
postlimininm, when the enemy are expelled: th- “is, when the enemy 
can no longer openly approach the land. So the Lacedzmonians, 
when they had taken Egina from the Athenians, restored it to its 
ancient owners. Justinian gave the lands taken from the Goths and 
‘Vandals to the heirs of the old possessors, not admitting contrary pre- 
scriptions. 

2 What is true of lands, is true of all rights adhering to the soil. 
So places which had becrrconseerated as-rcticious, if liberated, resume 
their former state: as Cicero argues against Verres, of the Diana of 
Segeste. Marcion compares the right of postliminium to that by which, 
when a house tumbles down, the soil is restored to the shore. And 
therefore the usufruct of recovered land is to be restored: as was 
ruled, if it had been inundated. So the Spanish law directs that 
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majores omnino; minores, si intra quadriennium a receptione 
vindicentur ; nisi quod arcem bello amissam et quomodocunque 
recuperatam retinendi jus rex habet. 

XIV. 1 De mobilibus generalis in contrarium regula 
est, ut postliminio non redeant, sed in preeda sint: ut hsc 
opponit Labeo. Quare et commercio parata, ubicunque repe- 
riuntur, manent ejus, qui emit: nec apud pacatos reperta aut 
intra fines perducta vindicandi jus est veteri domino. Sed ab 
hac regula videmus olim excepta, quee in bello usum habent : 
quod ideo placuisse gentibus videtur, ut recuperandi spes ad 
ea comparanda a.scriores homines redderet. Plurimarum 
enim civitatum instituta eo tempore ad rem bellicam refere- 
bantur: quare facile in hoc consensum est. Usum autem in 
bello hzc habere censentur qux» modo ex Gallo JElio attuli- 
mus, sed que distinetius exposita exstant tum apud Ciceronem 
in Topicis, tum apud Modestinum. Naves scilicet longs» atque 
onerario, non item lusorie aut actuaris, voluptatis causa 
paratz: muli, sed clitellarii: equi et equa, sed freni patientes. 
Et he res sunt, quas et legari recte voluerunt Romani, «. in 


preestationes familie herciscunde venire. 


2 Arma et vestis usum quidem in bello habent, sed post- 
liminio non redibant, quia minime favorabiles erant, qui in 
bello arma aut vestem amitterent: imo id flagitii loco habeba- 
tur, ut passim in historiis apparet. Atque in hoo notantur 
arma ab equo distare, quod equus sine culpa equitis proripere 


counties, and hereditary jurisdictions, are restored by postliminium ; 
the major ones, absolutely; the minor, if they are claimed within five 
years from their recovery ; except that a fort, lost. and regained, the 
king has the right of retaining. 

XIV. 1 Concerning g moveables, on the other hand, the contrary 


rule in general he holds: that they do not return by postliminium, but 


become ome prize. Hence objects of traflie, wherever bought, become the 
property of him who buys them: and if found among neutrals, or 
brought home, cannot be claimed by the old owner. But from this 
rule, were excepted formerly munitions of war; the reason being, appa- 
rently, that men might be more activo in recovering these. For 
many states have their laws made especially with a view to war. We 
have already stated what are munitions of war. (See also Cicero, &c.] 

2 Arms and clothing havo their use in war, but had not the privi- 
lege of postliminium ; because they who lost them were little favoured, 
indeed were disgraced. And so a horse is different in this respect 
from arms; for tho horso may be lost without fault of the rider. 
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se potuit. Et hoc quidem rerum mobilium discrimen videtur 
usum habuisse in occidente, etiam sub Gothis, ad Boéthii usque 
tempora. Is enim Ciceronis topica explicans ita videtur de 
hoc jure loqui, quasi quod ad eum diem vim suam obtineret. 
XV. At posterioribus temporibus, si non ante, sublata 
videtur hsc differentia. — Passim enim tradunt morum periti 
res mobiles postliminio non redire, et *id de navibus constitu- 
tum multis in locis videmus. Bart. in 1. of 
XVI. Es vero res, que intra preesidia perducte non- i 
dum sunt, quanquam ab hostibus occupatzm, ideo postliminii | c Tx 
non egent, quia dominum nondum mutarunt ex gentium jure. Lxx. tt. 13. 
Et quze pirate aut latrones nobis eripuerunt, non opus habent Coni. mar. 
postliminio, ut Ulpianus et Javolenus responderunt: quia jus 1 hase, ot νι 
gentium illis non concessit, ut jus domini mutare possint : quo $7, D.decept. 
innixi Athenienses Halonesum, quam ipsis preedones, a prredo- Po ΣΤᾺ 
nibus Philippus eripuerat, ut redditam a Philippo, non ut ott. Ἂς 
donatam, volebant accipere. Itaque res ab illis capte, ubi- Hgje 
cunque reperiuntur, vindicari possunt, nisi quod ex naturali. 
jure alibi censuimus, ei qui suo sumtu possessionem rel adep- Sup. 1. 10. 
tus est, tantum esse reddendum, quantum dominus ipse ad — 
rem recuperandam libenter impensurus fuerat. 


* Id de navibus constitutum multis ® Predonibus Philippus eripuerat] 
in locis videmus] Decisio Genuensis Vide ipsam Philippi epistolam inter 
centesima prima. opera Demosthenis, (pag. 63 4, 5.) 


Boethius seems to imply that the distinction held up to his time, 
under the Goths. 

XV. But ata later period, if not sooner, this distinction was abo- 
lished; for those who speak of customs, always say that moveables 
have not postIiminium. and sre seo this, in. many places, practised as 
to ships. 

XVI. Things which are not yet brought intra, pzcsidia, though 
seized by the enemy, do not need postliminium, because they have not 
“changed their master jure gentium. So, what things pirates and robbers 
take from us, do not t need postliminium; for such persons, jure gentium, 

"wmnrnot chango the ownership. And on this ground, when pirates had 
^ taken Halonesus from the Athenians, and Philip had taken it from 
pirates, the Athenians wished him not to give, but to restore it to 
them. Things taken by such persons may be claimod wherever they 
are found: except, as elsewhere said, that by natural law, we must 
pay the possessor who has acquired them at his own expense, as much 
as tho owner would pay to recover them. 


- — - - - eee 
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XVII. Potest tamen lege civili alind constitui: sicuti 
"lege Hispanica naves a piratis capts eorum fiunt, qui eas 
eripiunt piratis: neque enim iniquum est, ut privata res pub- 
licze utilitati cedat, praesertim in tanta recuperandi difficultate. 
Sed lex talis non obstabit exteris, quo minus res suas vin- 
dicent. 

XVIIL 1 Illud magis mirandum, quod testantur Ro- 
man: leges, postliminii jus locum habuisse non tantum inter 
hostes, sed et inter Romanos et populos externos. Sed alibi 
diximus, reliquias has esse sxeculi Nomadum, quo sensum 
naturalis societatis, quee est inter homines, mores exsurdave- 
rant. taque apud gentes etiam, que bellum publicum non 
gererent, erat quzedam belli inter privatos quasi ipsis moribus 
indicti licentia: ac, ne ea licentia ad interficiendos homines 
prosiliret, placuit captivitatis jura inter eos introduci, cui con- 
sequens fuit, ut et postliminio locus esset, aliter quam cum 
latronibus ac piratis, quia illa vis rem producebat ad zquas 
pactiones, que a latronibus et piratis contemni solent. 

2 Juris olim controversi videtur fuisse, an, qui apud nos 


b Lege Hispanica naves a piratis ratis] Idem apud Venetos, Patet ex 
capte eorum fiunt, qui eas eripiunt pi- — literis Fraxinii Cansei tomo 1. 


XVII. But other rules than this may be established by Civil 
Law: as by the Spanish law, ships become theirs who regain them 
from pirates; nor it is not unreasonable that private interests should 
yield to public utility; especially, the difficulty of recovery being so 
great. But such a law does not prevent strangers from trying to 
recover what is theirs. 

XVIIL 1 It is more remarkable, that, as the Roman Laws testify, 
the right of postliminium had place, not only between enemies, but 
between the Romans and foreign nations. But, as we have elsewhere 
said, these traits were relicks of the nomade age of mankind, in which 
barbarous manners had blunted the natural sense of the natural 
society which ought to bind men to men. And thus, even between 
nations which had not a public war between them, there was a kind of 
licence of private undeclared war: and in order that this licence might 
not go to the length of putting strangers to death, there was intro- 
duced a right of making prisoners between nations; from which it 
followed, that there was also occasion for postliminium, in a different 
way than with robbers and pirates; because that force, used in such cases, 
Jed to fair compacts; which are commonly held in no regard by robbers 
and pirates. 
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serviunt ex populo federato, si domum revenissent, postliminio 
redeant. Ita enim hanc quzstionem proponit Cicero primo 
de oratore. Et Gallus quidem JElius sic ait: cum populis apua Fest. 
liberis et cum federatis, et cum regibus postliminium nobia "^ 
est ita uti cum hostibus. Contra Proculus: non dubito quin 1, nom dvbit 
Sederati et liberi nobis externi sint: non inter nos atque deceptis εἰ 
eos postliminium esse. 

3 Ego arbitror distinguendum inter federa, ut si qua 
essent qu: belli duntaxat publici componendi aut cavendi 
causa essent inita, ea nec captivitati in posterum, nec postli- 
minio obstarent : at si qua id continerent ut tuti essent publico 
nomine, qui ab his ad illos venissent, ut tunc captivitate sub- 
lata cessaret et postliminium. Et hoc mihi indicare videtur 
Pomponius, cum ait: si cum gente aliqua neque amicitiam, D t 
neque hospitium, neque fedus amicitie causa factum habe- 
mue, hi hostes quidem non sunt: quod autem ez nostro ad 
eos pervenit, illorum fit, et liber homo noster ab eis captus 
servus fit et eorum: idemque est si ab illis ad nos aliquid 
perveniat : hoc quoque tgitur casu postliminium datum est. 
Cum dixit fedus amicitiz causa, ostendit et alia esse posse 
federa, quibus nec hospitii nec amicitiz jus insit. Proculus 
quoque eos a se populos federatos intelligi, qui amicitiam aut 


2 It appears formerly to have been a matter of controversy 
whether those members of a people, allied to us, who are slaves in our 
country, do, if they return home, return by postliminium. For so 
Cicero proposes this question; and Gallus ZElius says, that with free 
and with allied people, and with kings, we have postliminium, as with 
enemies. On the other hand, Proculus says, that federate peoples are 
externi, and that there is not postliminium with them. 

3 I conceive that a distinction must be taken between different 
leagues of alliance. If these were entered into merely for the pur- 
pose of settling or preventing a public war, these would not prevent 
either captivity or postliminium: but if the leagues contained a pro- 
vision that those who came from one party to the other should be 
safe on the public security, then, captivity being removed, postlimi- 
nium would cease also. So Pomponius: Jf we have, with any nation, 
neither friendship, hospitality, nor league of friendship, these are not ene- 
mies; but tf anything of ours goes to them it becomes theirs; and a free 
man of ours, made captive there, is their slave; and so from them to us. 
In this case, then, postliminium exists. By saying “a league of friendship,” 
he shews that there may be other leagues, which do not give the right 
of hospitality or friendship. So Proculus sufficiently implies that he 


Ode. xi. 23, 
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hospitium tutum promisissent, satis significat cum subjicit : 
etenim quid inter nos atque eos postliminis opus est, cum et 
illi apud. nos, et libertatem suam et dominium rerum sua- 
rum eque atque apud se retineant, et eadem nobis apud 
eos contingant ? quare quod apud Gallum lium sequitur, 
gue nationes in ditione nostra sunt, cum his postlimi- 
nium non est, ut recte legit Cujacius, hoc additamento sup- 
plendum erit, nec cum his quibuscum fedus amicitiz causa 
habemus. 

XIX. 1 At nostris temporibus non inter Christianos 
tantum, sed et apud plerosque Mahumetistas, jus ut captivi- 
tatis extra bellum, ita et postliminii evanuit, sublata utriusquo 
necessitate ob restitutam vim ejus cognationis, quam inter 
homines natura esse voluit. 

2 Habere tamen locum poterit vetus illud jus gentium, si 
res sit cum gente tam barbara, ut sine indictione aut causa 
omnes externos et res eorum hostiliter tractare pro jure ha- 
beat. Atque eam in partem, dum hec scribo, judicatum est 
in summo auditorio Parisiensi, cetus principe Nicolao Ver- 
dunio : bona, que Francorum civium fuerant, ab Algeriensibus, 
populo predationibus maritimis in omnes alios grassari solito, 


means, by “federate peoples," those who have promised friendship or 
safe hospitality, by saying, For what need is there of postliminium in 
such a case; since they retain their liberty and ownership in our territory 
equally as in their own ; and we in theirs? Wherefore what follows in 
Gallus ZElius: With the nations which are under our authority, there is 
no postliminium, is to be understood with the addition, nor with those 
with whom we have a league of friendship. 

XIX. 1 In our own time, not only among Christians, but also 
among most Mahometan nations, the right, both of making prisoners 
out of war-time, and the right of postliminium, have vanished; the 


‘ necessity of both having disappeared, by the restoration of that rela- 


tionship which nature intended to exist among men. 
2 But that ancient Law of Nations may have place, if we have to 
do with a nation so barbarous, that it is accustomed, without cause or 


‘declaration, to treat all foreigners and their property in a hostile 


manner. 

And at the very time that I am writing, a judgment to this effect 
is given in the High Court of Paris, under the presidency of Nicolas 
Verdun: that goods which had belonged to French citizens, and had 
been taken by the Algerines, who are accustomed to send sea-rovers, 
and to attack all nations, had changed their owner by the right of war: 


Car. IX.] DE POSTLIMINIO. 187 


capta belli jure mutasse dominum: ac proinde, cum recepta 
ab alis essent, facta eorum, qui recepissent. In eadem cog- 
nitione et hoc judicatum est, quod modo diximus, naves hodie 
inter ea non esse, quse postliminio recipiuntur. 


and consequently, being recovered by others, became the property of 

those who had recovered them. And in the same cause, this also was 

adjudged, that ships are not, at the present day, in the number of the 
—things which are recovered by postliminium. 


CAPUT X. 
MONITA DE HIS, QU FIUNT IN BELLO INJUSTO. 


L Quo sensu pudor vetare dica~ IV. Qui hine, et quatenus ad re- 


tur, quod lez permittit: stitutionem obligentur. 
II. Aptatum hoc ad ea que jure V. An res capte bello injusto 
gentium permissa diximus. reddendo sint ab eo, qui cepit. 
Til. Interna ínjustitia injustum VI. An et ab eo, qui detinet. | 
esse, quod ex bello injusto fit. 


IL 1 EGENDA mihi retro vestigia, et eripienda bellum 
gerentibus pene omnia, qu largitus videri possum, 
Li.u.& nec tamen largitus sum: nam, cum primum hanc juris gen- 
tium partem explicare sum aggressus, testatus sum, juris esse 
aut licere multa dici, eo quod impune fiant, partim etiam quod 
judicia coactiva suam illis auctoritatem accommodent, quz 
tamen aut exorbitent a recti regula, sive illa in jure stricte 
dicto, sive in aliarum virtutum precepto posita est, aut certe 
omittantur sanctius et cum majori apud bonos laude. 
2 In Troadibus Senecz dicenti Pyrrho (vers. 333): 


Lex nulla capto parcit, aut ponam impedit : 


regerit Agamemnon, 
Quod non vetat lex, hoc vetat fieri pudor. 


Quo in loco pudor non tam hominum et fam:, quam xqui 
et boni, aut certe ejus quod squius meliusque est, respectum 
De Fideieom. significat. Sic in J ustinianeis Institutionibus legimus : fidei- 
commissa, appellata sunt, quia nullo vinculo juris, sed tan- 


CHíAPTER X. Warnings concerning things done in an unjust War. 


{ Y. 1 I must now tread back my steps, and take from bolligerents 
nearly all, which I have seemed £o grant them; and yet have not 
really granted; for when I began to explain this part of the Law of 
Nations, I testified that many things were said to be law, or lawful, 
because they are done with impunity; partly also, because coactive 
judgments of tribunals accommodate their authority to them: whilo the 
things themselves either deviate from the rule of right, (whether 
that rule be regulated by strict justice, or by the precepts of other 
virtues,) or at least, may more righteously and laudably be omitted. 

2 We have often pudor, shame, referred to as moderating strict 
rights: pudor meaning, not so much a regard to reputation and men's 
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tum pudore eorum, qui rogabantur, continebantur. | Apud 
patrem Quintilianum: non aliter salvo pudore ad sponsorem Dean. 973. 
venit creditor, quam si recipere a debitore non possit. Atque 
eo sensu sxepe videas justitiam cum pudore conjungi. 

Nondum justitiam facinus mortale fugarat : Ovid. Fast. 1. 

Ultima de superis illa reliquit humum, ; 

Proque metu populum sine vi pudor ipse regebat. 

Hesiodus . Oper. v. 198, 
Δίκη & ἐν χερσὶ καὶ aldds 
Οὐκ ἔσται, βλάψει δ᾽ ὁ κακὸς τὸν ἀρείονα φῶτα. 
Nusquam pudor: aurea nusquam 

Justitia: insultant pravi melioribus ultro. 
Plato libro x11, de Legibus : παρθένος “γὰρ αἰδοῦς δίκη Aé- Pag. 943 x. 
γεταί τε καὶ ὄντως εἴρηται emendem πάρεδρος" ut sensus 
sit: comes pudoris justitia vocatur, et merito quidem. Nam 
et alibi idem Plato sic loquitur : Θεὸς δείσας περὶ τῷ γένει Protas. p. 
ἀνθρώπων, μὴ ἀπόλοιτο πᾶν, δωρᾶται ἀνθρώποις αἰδώ Te Tom. 
καὶ δίκην, ἵν elev πόλεων κόσμοι τε kai δεσμοὶ φιλίας 
συναγωγοί' Deus metuens, ne plane interiret genus huma- 
num, dedit hominibus justitiam ac pudorem, ornamenta 
civitatum, et ad amicitiam colligandam vincula: et Plu- icky inerudit. 
tarchus simili modo δίκην vocat ἕνοικον αἰδοῦς, justitiam pu- p 7a ἃ. L 
«oris cohabitatricem, qui et alibi jungit αἰδῶ et δικαιοσύνην. ri. Tres. 
Apud Dionysium Halicarnassensem simul nominantur αἰδὼς, "^ ^" 
κόσμος kal δίκη, pudor, decorum, οἱ honestum. Sic et αἰδῶ Lis vi.» 
et ἐπιείκειαν copulat Josephus pudorem et equitatum.  Pau- um xu. | 
lus quoque jurisconsultus conjungit naturale jus et pudorem. (c. a A 


* . Φ e,¢ . . e. div 
Cicero autem inter justitiam et verecundiam ita fines regit, 1 i4 Ue 


au 
jj 28, 


opinion, as a regard to what is equitable an . good, or at least, more 
equitable and better. So Seneca. So in Justinian's Znstitutes, Trusts 
( fidei commissa) are said to have for their bond the pudor of the Trus- 
tees. So Quintilian says the creditor cannot go to the surety, salvo 
pudore, except the debtor fails him. And in this sense pudor is often 
conjoined with justice, as in Ovid. So Hesiod conjoins δίκη and 
αἰδὼς. And Plato says that αἰδὼς is the assessor of δίκης And in the 
Protagoras, he says that the two, δίκη and aildds, a feeling of justice 
and of mutual reverence, were given to man to hold society together. 
So Plutarch also, and Dionysius of Halicarnassus. So Josephus, and 
Paulus the Jurist. Cicero arranges the offices of justice, and verecun- 
dia, 80 that the former prevents us wronging men, the latter, offend- 
ing them. 


Liv. xxvi 81. 


Pol. 1. 6. 
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ut justitie partes statuat non violare homines, !verecundis 


non offendere. 


3 Cum eo quem ex Seneca adduximus versu bene conve- 
Lit deIro, nit, dictum ejusdem in scriptis philosophicis : : *Quam angusta 
innocentia est ad. legem bonum esse ? quanto latius officiorum 
patet. quam juris regula? quam multa pietas, humanitas, 
liberalitas, justitia, fides exigunt ? que omnia extra publicas 


tabulas sunt. 


Ubi vides jus a justitia distingui, quia jus ac- 


cipit id, quod in judiciis externis viget. Idem id alibi explicat 
egregie exemplo juris herilis in servos: 7n mancipio cogitan- 
dum est, non quantum illud impune pati possit ; sed quan- 
tum tibi permittat equi bonique natura, que parcere etiam 


captivis et pretio paratis jubet. 


Deinde: cum in servum 


omnia liceant, est aliquid quod in hominem licere commune 
jus animantium vetet : quo in loco notanda iterum vocis licere 
diversa acceptio, altera exterior, altera interior. 

II. 1 Eundem habet sensum illa Marcelli in senatu Ro- 
mano distinctio; non quid ego fecerim in disquisitionem 
venit, quem quicquid, in hostibus feci jus belli defendit, sed 
quid isti pati debuerint : ex sequo et bono scilicet. Idem 
discrimen Aristoteles innuit, disputans, an justa dicenda sit 
qui ex bello oritur servitus : : ὅλως δ᾽ ἀντεχόμενοί τινες, ὡς 
οἴονται, δικαίον τινός" (ὁ γὰρ νόμος δίκαιόν Ti) τὴν κατὰ 


1 At vero Verecundia heic est virtus 
qusdam singularis : ut et Pudor in ver- 
bis Pauli Jurisconsulti proprie sumitur. 
J. B. 

8 Quam angusta innocentia est ad le- 
gem bonum esse?] Idem Seneca de 
Beneficiis v. 21. Multa legem non ha- 
bent, nec actionem, ad que consuetudo 
vite humane lege omni valentior dat 
aditum, Quintilianus Institutionum Ora- 


toriarum Lib. 111. c. 6. Sunt enim que- 
dam non laudabilia natura, sed lege 
concessa, ut in x11. (tabulis, debitoris 
corpus inter creditores dividi licuit, quam 
legem mos publicus repudiavit. Cicero 
de Officiis libro 111. Aliter leges, aliter 
philosophi tollunt astutias: leges, qua- 
tenus manu tenere possunt : philosophi, 
quatenus ratione et intelligentia. (Cap. 
17.) 


3 So Seneca sa 


: How much wider is dut 


law! and the like. 


Justice is distinguished from jus, law; for jus is what holds in external 


judgments. 
master's right over his servants. 


And elsewhere, he explains this by the example of a 
We are not to consider what you may 


do, but what is required by justice and fairness, which require us to spare 


even captives and slaves. 


And again: Though everything is lawful to- 


wards a slave, there are things which common humanity declares not to be 
lawful. Whence note the two different uses of lawful, referring to 


external and to internal justice. 
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πόλεμον δουλείαν τιθέασι δικαίαν. ὅλως δ᾽ οὔ φασι" τὴν 
yap ἀρχὴν ἐνδέχεται μὴ δικαίαν εἶναι τῶν πολέμων Qui- 
dam respicientes justi aliquid ("nam et lex justum quid est) 
justam esse aiunt servitutem ex bello; at omnino justam 
esse negant, quando accidere potest, ut injusta fuerit bel- 
landi causa. Simile est illud Thucydidis in Thebanorum Li u. 66. 
oratione: οὖς ἐν χερσὶν ἀπεκτείνατε, οὐχ ὁμοίως aA^yoU- 
ev’ κατὰ νόμον γὰρ δή τινα ἔπασχον" de his, quos in 
conflictu occidistis, non adeo querimur : accidit. enim hoc 
illis jure quodammodo. 

2 Sic et ipsi jurisconsulü Romani, quod sspe jus capti- 
vitatis vocant, alibi injuriam appellant, et squitati opponunt L 18. pr. Ὁ. 
naturali; et Seneca servi nomen ex injuria natum, id quod zp. xxxi 
szpe accidit respiciens, Apud Livium quoque Itali retinen- Li». xxix. 1. 
tes ea, qua Syracusanis bello ademerant, pertinaces ad ob- 
tinendam injuriam appellantur. Dion Prusmensis cum dixisset, oret xv. 
bello captos, si ad suos rediissent, libertatem recipere, addit, 
ws ἀδίκως δουλεύοντας, ut qui per injuriam in servitute 
fuissent. | 

^Lactantus de philosophis loquens: cum de officiis ad Inst. Div. v. 
rem militarem pertinentibus disputant, neque ad justitiam, 
neque ad veram virtutem accommodatur illa, omnis oratio, 
sed ad hanc vitam moremque civilem. Idem mox a Roma- 
nis ait legitime illatas injurias. 


b Nam et lez justum quid est] Se- 
neca ad Helviam c. 6. alii armis sibi 
Jus in aliena terra fecerunt. Pugnare 
videntur jus et aliena. Sed concilianda, 
ut docet hic textus. Repete qu» supra 
hoc libro cap. iv. 8 2. 

€ Lactantius] Augustinus vero epi- 
stola v. quse est ad Marcellinum : (Ep. 
138. 6 14. Edit. Benedictin.) ac per koc 


si ferrena isla respublica Christiana 
precepta custodiat, etiam ipsa bella sine 
benevolentia non gerentur. Idem de 
diversis ecclesia observationibus : apud 
veros Dei cultores etiam ipsa bella pa- 


^ eata sunt. [Ultimum locum habet Auc. 


tor a Gratiano, Caus. xxiii, Quest. i. c. 6. 
neque enim alibi reperitur, quod sciam, 
J. e. B.] - 


If. 1 The same distinction is made by Marcellus speaking to the 


Senate: by Aristotle, when he says that slavery, though lawful, may 
be unjust: by the Thebans in Thucydides. 


2 So the Roman jurists, though they speak of the right of cap- 


tivity, also call this right a wrong, injuria. So Seneca. So Livy says 
the Italians were obstinate in injury, because they retained what they 
had in war taken from the Syracusans. So Dio Prusmensis speaks of 
captives taken in war, as unjustly enslaved. So Lactantius says that 
philosophers, discussing the rights of war, do not regard justice and 


1 Cor. vi. 10. 


Jon. iii. 8, 


Lib. precept. inanem fore, 


Jub. 16. 


Silv fn verb 
n. 10, rivet generaliter a nobis alibi explicata sunt, belli auctores, sive 


Covar. d-$11- potestatis jure, sive consilio, de his scilicet omnibus, que bel- 
it. 13. dub 4 4 


Adde i. 2 
9. D . Dr dr 
rtis. 
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III. Primum ergo dicimus, si belli causa injusta sit, eti- 
amsi bellum solenni modo susceptum sit, injustos esse interna 
injustitia omnes actus qui inde nascuntur: ita ut qui scientes 
tales actus operantur, aut ad eos cooperantur, habendi sint 
in eorum numero, qui ad regnum coleste sine poenitentia 
pervenire non possunt. Vera autem poenitentia, si tempus et 
copia suppetat, omnino requirit, ‘ut is, qui damnum dedit, 
sive interficiendo, sive res corrumpendo, sive przdas agendo, 
id ipsum resarciat. Ideo Deus *negat grata sibi esse jejunia 
eorum qui nen jure captos detinebant: et Ninivitis rex indi- 
cens justitium precinit, ut rapina manus vacuefaciant, naturse 
ductu agnoscens, sine tali restitutione poenitentiam fictam et 
Atque ita videmus sentire ‘non Judzos tantum 
et Christianos, sed et 5 Mahumetistas. 

IV. Ad restitutionem autem tenentur, secundum ea que 


lum consequi solent: etiam de insolitis, si quid tale jusserunt 
aut suaserunt, aut cum impedire possent non impedierunt. 


à Ut is, qui damnum dedit, sive in- 
terficiendo, sive res corrumpendo, sive 
praedas agendo, id ipsum resarciat] 
Num. v. 6, 7. Hieronymus ad Rusti- 
cum: nec differtur ultionis sententia, si 
non reddantur universa. [Nil ibi tale 
apud Hieronym.] Augustinus in epi- 
stola ad Macedonium, que est Liv. (Ep. 


153. 8 20. Edit. Benedictin.) Si res 
aliena, propter quam peccatum est, reddi 
possit, et non redditur, ponitentia non 
agitur, sed simulatur. Retulit Gratia- 
nus in causam XIV. questione vi, c. 1. 
e Negat grata sibi esse jejunia eo- 
rum, qui non jure captos detinebant] 
Locus est illustris Esaim lviii, δ, 6, 7. 


virtue, but the customs of states: and he speaks of the legitimate 
wrongs inflicted by the Romans. 

III. First, then, we say, that if the cause of war be unjust, though 
the war be regular in manner, all acts thence arising are unjust, 
according to internal injustice. And all who operate knowingly in such 
acts, or co-operate, are in the number of those who cannot enter into 
the kingdom of heaven without repentance for their acts. Now repent- 
ance, if time and opportunity be granted, requires restitution. And 
therefore, God declares that the fastings of those who (Isaiah lviii, 6) 
do not unloose unjust bonds are not grateful to him. And (Jonah iii. 
8) the king of Nineveh proclaimed a fast, that the people might ceaso 
from violence: acknowledging, by a natural impulse, that repentance 
was idle without such amendment. And such we find the judgment, 
not only of Christians and Jews, but of Mahomedans. 

IV. The restitution is due, from the authors of the war, for all 

vils inflicted: and for anything unusual which they have done, or not 
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Sic et duces tenentur de his, que suo ductu facta sunt: et 
milites in solidum omnes, qui ad actum aliquem communem, 
puta urbis incendium, concurrerunt: in actibus dividuis pro 
damno quisque cujus ipse causa unica, aut certe inter causas 
fuit. 

V. 1 Neque admittendam putem exceplionem, quam 
nonnulli adferunt de his, qui aliis operam navant, Εἰ modo in sav. 4 tee 
ipsis aliquid hsreat "culpe: ad restitutionem enim sine dolo 
culpa sufficit. Sunt, qui videntur existimare res bello captas, Vase Ub 1. 
etiamsi justa belli causa non adfuerit, reddendas non esse, eo c. PON DN 
quod bellantes inter se, cum bellum inierunt, ista capientibus «t «re. 
donasse intelligantur. Sed nemo suum jactare temere preesu- 
mitur: et belum per se longe abest a contractuum natura. 

Ut vero pacati populi certi quid haberent quod sequerentur, 
nec bello implicarentur inviti, sufficiebat introductio externi, 
de quo diximus, dominii, quod cum interna obligatione restitu- 
tionis potest consistere. — Atque id illi ipsi auctores videntur 
statuere in jure captivitatis personarum. Ideo Samnites apud 
Livium, res hostium in preda captas, que belli jure nostras Us. ix. 1. 


B 


habes eum grece apud Justinum Mar- 
tyrem in colloguio cum Tryphone. (pag. 
233. .Ed. Sylburg.) 

. f Non Judcos tantum) Vide canones 
peenitentiales Mosis Maimonids cap. 11, 
82. Et Mosem de Kotzi precepto ju- 
bente x vt. 


Turcicorum v. et XVII. 

3 Videtur heic deesse dolose, aut 
aliud simile: ut patet ex verbis sequen- 
tibus, sine dolo culpa sufficit. Non est 
in promtu SYLVESTER ille, ad cujus sen- 
tentiam heic respicit Auctor noster. 
J. B. 


ε Mahumetistas] Vide Leunclavium 


prevented when they could. So the generals are responsible for 
what is done by their order; and the soldiers severally and. jointly 


who bave joined in any act; as the burning of a city: and in separa- 
ble acts, each for what he did, or aided in doing. 

V. 1 Nor doI conceive that the exception 15 to be admitted, of those 
who act for others, if they have committed any fault [with deceit, J. B.]; 
forto make restitutioi(bgproper, fault is enough without deceit. There 
are some who seem to think that things taken in war, even if there 
were no just cause of the war, are not to be restored, because the 
belligerents are understood to have given such things to the captors. 
But no one can be lightly presumed to set his property on a cast: 
and war of itself is far removed from th . And 
in order that neutral parties might have a clear rule to follow, and 
might not be involved in a war against their will, the introduction of 
that external ownership, of which we have spoken, was enough; which 
may consist with the internal obligation of restitution. So the Sam- 


13 


4 


[cRoT. 11. 


Lib. viii, 39. 


Lib. vi. 5. 
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videbantur, remisimus. Videbantur, ait, quia injustum id 
bellum fuerat, ut jam ante agnoverant Samnites. 

2 Non dissimile est, quod ex contractu sine dolo inito, 
cui inest inaequalitas, jure gentium nascitur facultas quedam 
cogendi eum qui contraxit ad implenda pacta: nec eo tamen 
minus, qui plus mquo stipulatus est rem ad :equalitatem redu- 


‘cere ex probi ac pii hominis officio tenetur. 


VI. 1 Sed et, qui damnum ipse non dedit, aut sine 
omni culpa dedit, sed rem bello injusto captam ab alio penes 
se habet, tenetur eam reddere, quia cur alter ea carere debeat 
nulla causa subest naturaliter justa, non consensus ipsius, non 
malum meritum, non compensatio. Non aliena ab hac re his- 
toria est apud Valerium Maximum : populus, inquit, Romanus 
cum P. Claudius Camerinos ductu atque auspiciis suis cap- 
tos sub hasta vendidisset, etsi wrarium pecunia, fines agris 


bh Conquisitos redemit, et predia re- — nisreddi, Josephus xiv. Antiqua His. 
stituit] Antonius Tyrios coegit reddere, forie, (Cap. 12. 8 5. diris. Hudson.) 
quie Judzorum tenebant. Hominesab Macrinus Parthis reddidit captivos et 
eis venditos jussit liberari, bona domi- ^ predam, quod causa non fuisset, cur 


nites, in Livy, givo up what they had taken; which, they say, seemed 
ours by the right of war: seemed, because the war was unjust, as the 
Bamnites had confessed. - 

2 It is a case of the same kind, that an unequal contract, mado 
without deceit, gives, by the Law of Nations, a right of compelling the 
fulfilment of the compacts ; and yet he who has tho advantage, is bound 
by the duty of an honest and pious man, to reduco it to equality. 

VI. 1 But also, ho who has not caused any damage, or has 
caused it without any fault, but who has in his possession a thing 
taken in war from another, is bound to restore it, because there is no 
causo, naturally just, why the other should be deprived of it; not his 
consent; not his ill desert; not compensation. There is a story to 
this effect in Valerius Maximus: When P. Claudius had taken and 
sold the people of Camerina, although the money and the conquest were 
very advantageous, the Itoman-pcople sought them out and redeemed them, 
because the justice of the proceeding did not seem clear; and gave them a 
dwelling in the Aventine, and restored their property. So, by a decree of 
the Romans, the Phocenses had their liberty and land restored. So 
the Ligurians who had been sold by M. Popilius, were redeemed and 
restored to liberty, and their property given back. So with regard 
to the Abderites, the Senate decreed the same thing, adding the reason, 
that the war had been unjust. 

2 But ho who holds such property, if ho have spent anything 
upon it, may deduct as much as it was worth to the owner to recover 
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auctos animadvertebat, tamen, quia parum liquida fide id 

gestum ab imperatore videbatur, maxima cura Pconquisitos 

redemit, iisque habitandi gratia locum £n Aventino adsig- 

navit, et predia restituit. Similiter Phocensibus Romanorum Liv. xxxvii. 

decreto reddita libertas etiam illa publica et qui erepti erant" 

agri Et postea ‘Licures qui a M. Popillio venditi fuerant, 

reddito emtoribus pretio restituti sunt in libertatem, bona nv.xzi s 

quoque reddi curata. Idem de Abderitis decrevit senatus, 

addita causa quod injustum bellum illatum iis esset. Jdem xliii. 6. 
2 Poterit tamen, si quid sumtus aut operm impendit is, 

qui rem tenet, deducere tantum, quantum domino valebat adi- 

pisci desperatam possessionem, secundum ea que alibi explicata 

sunt. Quod si rei possessor culpw exsors eam consumserit 

aut alienaverit, non tenebitur nisi in quantum censeri potest 

locupletior factus. | 


Romani pacem rumperent. Herodianus dylas libro rx. 

libro 1v. in fine. Mahumetes Turca i Ligures] Vide Excerpta Peires- 
liberari jussit eos, qui fuerant in oppido — ciana DiodoriSiculi. (Pag. 298.) 
Sancte Marim in Achaia.  Chalcocon- 


possession, as we have elsewhere explained. If the possessor have 
without fault consumed or alienated the thing, he is not bound, except 
ΒΟ far as he is made richer. 


[This and tho gucceeding chapters point out the Restraints which 
morality and religion impose on the exercise of Rights. That the 
exercise of rights will be restrained by morality and religion, where- 
ever these prevail among men, is so obvious, that it does not need 
any large array of authorities to prove it: and the application of 
such views has, in some measure, modified the reccived usages of war 
among Christian nations. I shall, therefore, considerably abridge the 
illustrative matter in this part. Of the Laws of War 80 modified, see 
Elements of Morality, 1061, &c. W. W.] 
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CAPUT XI. 


TEMPERAMENTUM CIRCA JUS INTERFICIENDI IN BELLO 
JUSTO. © 


L In bello justo actus quos- 
dam interna justitia carere 
quod exponitur : 

Interfici qui possint secun- 
dum justitiam internam. 
Ob infortunium neminem 
recte interfici, ut qui coacti 
partes sequuntur : 

Nec ob culpam mediam in- 
ter infortunium et dolum : 
cujus natura explicatur. 
Distinguendos auctores belli 
ab his qui sequuntur. 

In ipsis auctoribus distin- 
guendas causas probabiles 
ab improbabilibus. 

Etiam mortem meritis hos- 
tibus scepe poznam rectecon- 
Cavendum, quantum fieri 
potest, ne innocentes, etiam 
preter propositum, occi- 
dantur. 

IX. Pueris semper parcendum: 


HOS 


If. 


3 


VII. 
VIII. 


tur, 


Jeminis, nisi quid gravius - 
admiserint: et senibus. 

X.  Parcendum et his, qui sa- 
cra aut literas tantum cu- 


rant: 
XI. Et agricolis: 

XIL Et mercatoribus ac simili- 
bus : 

XIII. £t captis. 

XIV. Recipiendos, qui dedere se 
volunt sub cequis condi- 
tionibus. . 

XV. Parcendum et his qui sine 

.. " conditione se dediderunt. 

XVI. Hee ita vera, nisi grave 
delictum antecesserit : quod 
quomodo accipiendum. 

XVII. Delinquentibus ob multttu- 


dinem recte parci. 
XVIII. Non occidendos obsides, nisi 
ipsi deliquerint. 
XIX. Abstinendum ab omni di- 
micatione inutili. 


ED nec in bello justo admittendum est, quod dici- 


Omnia dat, qui justa negat. 


Melius Cicero: Sunt quedam officia etiam adversus eos ser- 


8 Est enim ulciscendi et puniendi 
modus) Vide que supra lib 11. cap. xx. 
8 2. et 28. et loca Augustini de Clitis- 
tianorum in ipsis bellis benevolentia, 
qu» modo produximus. Aristoteles 
Politicorum v. cap. 6. narrat asperiores 
sequo penas exactas Thebis et Hera- 


cles, oraciwrixws, factionis studio. 
Et Thucydides itt. Τιμωρίας μεΐζους, 
οὗ μέχρι τοῦ δικαίον" penas justo ma- 
Jores. (Cap. 82.) Tacitus 111. Annalium : 
Pompeius gravior remediis, quam de- 
licta erant. (Cap. 28.) Idem eodem 
libro (Cap. 24.) Augustum culpat, quod 


CuaPTER XI. 


Restraints as to the Right of killing in War. 


L1 [We havo been speaking of the restraints which the injus- 
tice of a war imposes;] but even in a just war, wo are not to say 
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vanda, a quibus injuriam acceperis. *Est enim ulciscendi 
et puniendi modus. Idem laudat vetera Romanorum tem- of. i.&. 
por& cum exitus bellorum erant aut mites, aut necessarii. 
Crudeles vocat, Seneca, qui puniendi causam habent, modum ii. de Clem. 
non habent. Aristides Leuctrica prima : ἔστι yap, ἔστι kai Tm 
ἀμυνομένους ἀμέτρως ἀδικεῖν. κἄν τις οἷς τὰς τιμωρίας Tom tb 
ἀναπληροῖ, πρὸς T ἀδικήματα τούτοις ὑπερβῇ, δεύτερος 
ἄρχει πάλιν. Possunt sane, possunt etiam, qui se vindi- 
cant, injusti esse, st modum excedant, Nam et qui in puni- 
endo progreditur ad td quod iniquum est, secundus est in- 
jurie auctor. Sic, Ovidio judice, rex quidam 
Cede nocentum 

Se nimis ulciscens exstitit ipso nocens. 

2 Platsenses in Isocratea oratione quzrunt: ei δίκαιόν 
ἐστιν ὑπὲρ τηλικούτων ἐγκλημάτων οὕτως ἀνόμους kai δει- 
vas ποιεῖσθαι τὰς τιμωρίας; an equum sit, ob tantilla 
peccata tam graves et iniquas penas exigere , Idem ille 
Aristides secunda pro pace: αὶ μὴ τοίνυν ἀνθ᾽ ὅτων αὐτοὺς ας τα 
τιμωρήσεσθε, σκοπεῖτε, ἀλλ᾽ obs τινας ὄντας, καὶ τίνες ὄντες Tom τι. 
αὐτοὶ καὶ τὸ μέτρον τῆς τιμωρίας" non hoc tantum respi- 
cite, quas ob causas ponas sitis exacturi, sed εἰ qui sint 
de quibus sumenda sit pena, qui nos ipsi, et quis justus 
paenarum modus. Laudatur Propertio Minos (Lib. 11. .Eleg. 

xvi. 28): 


in puniendis adulteriis clementiam ma- 
jorum suasque ipse leges egressus sit. 
Juvenalis (Sat. x. vers. 314, et seqq.): 
exigit autem 

Interdum ille dolor plus quam lex ulla dolor 
Concessit. 

Quintilianus: non nisi ab ultimo parri- 
cidio exigitur pena trans hominem. [Id 
est, 8 cadavere. Declamat. vi. cap. 10. 
p. 197. Edit. Burm.) M. Antoninus 
Imperator, referente Vulcatio vita 


Cassii, (cap. 11.) ad senatum scribam, 
ne aut proscriptio gravior sit aut pana 
crudelior, Ausonius [Cupid. Crucif. 
vers. 93, 94]: 


vindictaque major 
Crimine visa suo est. 


Ammianus libro xxvi. scvitum est in 
multos acrius quam errata flagitaverant 
vel delicta (Cap. 10.) Similis est apud 
Agathiam locus libro iz. [Lib. iv. 
cap. 6.] 


with Lucan, He who denies justice, gives everything. 
There are duties even against those who have injured us. 


to punishment and revenge. 


Better Cicero, 
There is a limit 


And he praises the old times of Rome, 


when the event of a war was either mild or necessary. So Seneca. 
So Aristides says that over-punishment makes a new injury; and 


so Ovid. 


2 So the Plateans in Isocrates, and so Aristides, speak of a mea- 
sure of punishment proportioned to the offense. So Propertius and Ovid. 


reser 


Bibi. xiiL 29. 


P d 
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Victor erat quamvis, "zquus in hoste fuit. 
Sed et Ovidio (Metam. vin. 101): 
Leges captis justissimus auctor 
Hostibus imposuit. 

II. Quando autem justa sit interfectio (inde enim nobis 
incipiendum est) in bello justo secundum justitiam internam, 
quando non sit, ex iis intelligi potest qui capite primo hujus 
libri nobis explicata sunt. Interfici enim aliquem contingit ex 
proposito, aut citra propositum. Ex proposito juste interfici 
nemo potest, nisi aut in ponam justam, aut quatenus absque 
eo vitam et res nostras tueri non possumus: quamquam illud 
ipsum ob res caducas hominem occidere, etiamsi a justitia 
stricte dicta non abeat, a caritatis tamen lege discedit. Poena 
vero justa ut sit, opus est ut ipse qui interficitur deliquerit, et 
quidem tantum quod apud squum judicem mortis supplicio 
possit vindieari: qua de re eo nunc minus disseremus, quia 
quicquid ejus sciri oportet, satis explicatum arbitramur capite 
de poenis. : 

III. 1 Supra, cum de supplicibus ageremus. (sunt autem 
ut in pace, ita et in bello supplices, ) discrevimus ἀτύχημα καὶ 
ἀδίκημα, infortunium et injuriam. Gylippus eo quem ibi 
citare cepimus Diodori Siculi loco querit, utra in classe 
Athenienses poni debeant, infortunatorum an injustorum: et 
pro infortunatis habendos negat qui ultro nulla lacessiti injuria 
Syracusanis bellum intulissent : unde infert cum sponte bellum 


b Xquus in hoste fuit] Ovidiustris- Addit mox: id enim aequitate pensata 
tium r. elegia 8 (vers. 35): statuerat placabilis Imperator et clemens. 
Est etiam in miseris pietas, ct inhoste probatur. Thucydides libro 111. (cap. 39) in ora- 

e Necessitas egerat, non voluntas] — tione Cleonis: of τινες ὑπὸ τῶν πολε- 


II. What killing is just in war, according to internal justice, we 
may see from what has been said. A man may be killed of purpose, 
or not of purpose. No one can bo justly killed of purpose, except 
either as a just punishment, or so far as we cannot otherwise defend 
our life and property. And oven this step, of killing a man for perish- 
able human property, is at variance with the law of charity. In order 
that punishment may bo just, it is necessary that he who is killed 
should have himself offended, and so offended, that a just judge would 
think death a fit punishment. Of this we have spoke, in treating of 
punishment. 

III. 1 Above, in speaking of suppliants (for there are such in 
war as in peace, namely, those who ask for mercy,) we distinguished 


Car. XI.] INTERFICIENDI IN BELLO JUSTO. 199 


susceperint, ferenda quoque ab ipsis belli mala. Infortunato- 
rum exemplum sunt ili, qui non hostili animo apud hostes 
sunt, quales Athenienses temporibus Mithridaticis, de quibus 
sic loquitur Velleius Paterculus: δὲ quis hoc rebellandi tem- 110. u. sx 
pus, quo Athenas oppugnata a Sulla sunt, imputat Atheni- 
ensibus, nimium veri vetustatisque ignarus est: adeo enim 
certa, Atheniensium in Romanos fides fuit, ut semper et in 
omni re, quicquid sincera fide gereretur, id Romani Attica 
fieri pradicarent. Ceterum tum oppressi Mithridatis armia 
homines miserrima conditionis, cum ab inimicis tenerentur, 
oppugnabantur ab amicis, et animos extra monia, corpora 
necessitati servientes intra muros habebant : que pars 
trema ex Livio sumta videri potest, apud quem Indibilis Hig- =. xxvii i7. 
panus corpus duntaxat suum apud Carthaginienses, animum 
apud Romanos ait fuisse. 

2 Nimirum, ut ait Cicero, omnes, quorum in alterius Pro Quint 
manu vita posita est, sepius cogitant, quid possit is, cujus 
in ditione ac potestate sunt, quam quid debeat facere. Idem 
pro Ligario: tertium est tempus, quo post adventum Vari in 
Africa restitit : quod st est criminosum, necessitatis crimen 
est, non voluntatis. Atque hoc secutus est Julianus in causa 
Aquileiensium, teste Ammiano, qui cum paucorum supplicium Lt. xxi. 12. 
narrasset, adjicit: residui omnes abierunt innoxti, quos in 
certaminum rabiem necessitas egerat, non voluntas. Ad 
Thucydidis locum de Corcyrensium captivis venditis vetus Lm. ss 


μίων ἀναγκασθέντες ἀπέστησαν, ovy- Paulo sententiarum v. tit. 1. $ 1. certe 
γνώμην ἔχω" ignosco ills, qui defece- enim, ut Synesius ait, ἰσχυρὸν ἀνάγκη 
^ runt a nobis, cogente hoste. Contem- πρᾶγμα kal βίαιον" res est valida ac 
platio extrem: necessitatis hzc dicitur — violenta necessitas. Juvenalis de Cala- 


misfortune and misdeed. So Gylippus considers to which class the 
Athenians belong, and says they were not men unfortunate, but 
unjust, and must therefore bear the evils of war. Of unfortunate 
persons, examples are those who are with the enemy, without being 
hostile in mind, as the Athenians at tho time of Mithridates. So 
Paterculus describes them, applying what Livy says, of Indibilis the 
Spaniard, that his body was with the Carthaginians, his mind with 
the Romans. 

2 So Cicero speaks of faults of necessity, as opposed to those of 
will: so Julianus, the commentator on Thucydides, says, that according 
to the mild spirit of the Greeks the Corcyrean captives were spared 
on this ground. The Plateans plead tho same excuso in Isocrates; 


Pag. 399 A. 


Lib. i. 18. 


Lib. xiii. 27. 
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commentator : τὸ ἥμερον τοὺ ἑλληνικοῦ τρόπον δηλοῖ, καὶ 
ὡς ἀπηνὲς μετὰ μάχην τοὺς. ἑαλωκότας θανατοῦν, ἄλλως Te 
καὶ δούλους, τοὺς μὴ μετὰ γνώμην οἰκείαν πολεμοῦντας" 08- 
tendit clementiam dignam Grecorum ingeniis : durum enim 
post pugnam captos occidere, servos presertim, qui non sua 
voluntate bellum gerunt. Plateenses in dicta oratione apud 
Isocratem: ov ‘yap ἑκόντες, ἀλλ ἀναγκασθέντες αὐτοῖς 
ἐδουλεύομεν' non volentes, sed coacti illis (Lacedsemoniis) 
servivimus. Idem de Grecis aliis: τοῖς σώμασι μὲν ἐκεένοις 
ἀκολουθεῖν ἠναγκάζοντο, ταῖς δὲ εὐνοίαις μεθ᾽ ὑμῶν ncav 
illorum (Lacedemo..orum) partes corpore sequi cogebantur, 
animo vobiscum erant. Herodotus de Phocensibus dixerat: 
ἐμήδιζον οὐχ ἑκόντες, aXX ὑπ᾽ ἀναγκαίης. Medorum partes 
sequebantur, non sponte, sed vi necessitatis. Zelitis, ut Ar- 
rianus narrat, pepercit Alexander, ὅτι πρὸς βίαν ἔγνωσαν 
συστρατεῦσαι τοῖς βαρβάροις, quod coacti fuissent militare 
in partibus barbarorum. . Nicolaus Syracusanus apud Dio- 
dorum i in oratione pro captivis: oi σύμμαχοι τῇ τῶν κρα- 
τούντων ὑπεροχῇ βιασθέντες, ἠναγκάσθησαν συστρατεύε.." 
διόπερ, εἰ τοὺς e£ ἐπιβουλῆς ἀδικήσαντας δίκαιόν ὁ ἐστι τιμω- 
ρεῖσθαι, τοὺς ἀκουσίως ἁμαρτάνοντας προσῆκον ἂν εἴη σνγ- 
“γνώμης ἀξιοῦν socii οἱ imperantium adacti sunt militare : 
quare, sicut par est eos puniri, qui data opera injuriam 


guritanis (Sat. xv. 103): 
Quisnam hominum veniam dare, quisve 
Deorum 
Viribus abnueret dira atque immanis 
possis ? 


"Vide de famis necessitate Cassiodorum 


IX. l3. Pertinax de Leto et aliis: pa- 
ruerunt inviti commodo: sed, ubi habue- 
runt facultatem, quid semper voluerint, 
ostenderunt. (CariroriN. cap. 5.) Cas- 
sius Clemens apud Xiphilinum in rebus 
Severi: ἐγὼ οὔτε σε οὔτε Νίγρον ἠπι- 
στάμην' καταλειφθεὶς δὲ δὴ ἐν τῇ ἐκεί- 


νου μερίδι, τὸ παρὸν ἀναγκαίως ἐθερά- 
“ευσα, οὐχ ὡς σοὶ πολεμήσων, ἀλλ᾽ ows 
᾿Ιουλιανὸν καταλύσων" ego neque, te ne- 
que Nigrum noveram, sed in parte, quam 
ille obtinebat, relictus, feci quod necesse 
erat, presenti parui, non tibi bellum vo- 
lens inferre, sed Julianum depellere. 
(Pag. 299. Ed. Rob. Steph.) Aurelia- 
nus Antiochiam ingressus, ubi multi 
Zenobis partes secuti fuerant, edictum 
proposuit, [referente Zosimo, Lib. r. 
cap. 51. Edit. Cellar.) τῷ ἀκουσίῳ xal 
ἀναγκαίῳ πλέον ἣ προαιρέσει τὰ συμ- 


and the other Greeks. So Herodotus of the Phocians. 


der spared the Zelites. 
captives. 


So Alexan. 


So Nicolaus of Syracuse, pleading for the 
So the Syracusans in Livy. So Antigonus said that he 


made war on Cleomenes, not on the Spartans. 


IV. 


1 But wo must note that, between a clear injury and a mere 


misfortune, thoro is a middle case, composed of both; so that the act 
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inferunt, ila, equum est ignosci his, qui preter. voluntatem 

suam peccant. Sic et apud Livium Syracusani Romanis se Lib xxv. 33. 
purgantes aiunt, se metu ac fraude turbatis, pacem oppressam. 

Similem ob causam Antigonus bellum se cum Cleomene, non Just xxvi. 
cum Spartanis habuisse dicebat. 

IV. 1 Sed notandum est, inter plenam injuriam et 
merum infortunium medium sspe aliquid intercedere, quod 
ex utroque quasi conflatum sit, ita ut actio neque mere 
sclentis et volentis, neque mere aut ignorantis, aut inviti 
αἰεὶ possit. 

2 Aristoteles huic generi nomen posuit ἁμάρτημα, latine 
culpam aliquam liceat dicere. Sic enim ille Moralium libro 
quinto, capite decimo: Eorum, que sponte facimus, alia 
facimus deliberato, alia non deliberato. Deliberato feri 
dicuntur, qua preeunte consultatione quadam animi fiunt, 
quc vero aliter, indeliberato. Cum ergo damni datio tribus 
modis in hominum societate contingat, ea, que ab ignorantia 
procedit, infortunium dicitur, ut, δὲ quis egerit quippiam, 
non tn quem existimabat, aut quod non putabat, aut non 
quo putabat modo, aut non tali fine: ut st quis se ferire non 
hoc instrumento, non hunc hominem, aut non hujus rei causa 
credidit : sed evenit quod tpse non proposuerat sibi: puta 
vellicare voluit, non vulnerare, aut non hunc, non hoc modo. 


Bavra dvaribele* magis ad necessitatem 
impositam invitis quam ad voluntatem, 


ὡς el ποίμνιον ἣν καὶ βουκόλιον, ἀλλ᾽ 


que acta erani referens. Belisarius 
apud Procopium Vandalicorum 1. Ai- 
βυας γὰρ ἅπαντας γενέσθαι ὑπὸ Ba»- 
δίλοις οὔτε ἐθελονσίονε" Afros enim 
omnes sub Vandalis fuisse invitos. (Cap. 
20.) Apud eundem Gotthicorum 111. 
(cap. 7.) Totilas Neapolitanis ait, scire 
eos sub hostibus fuisse invitos. Nicetas 
autem, aut continuator scripts ab eo 
historise, de Henrico loquens fratre Bal. 
duini: τὸ ἐνοικοῦν ἐνδοὺς «is σφαγὴν, 


οὐ χριστώνυμον τὸ κτεινόμενον, καὶ βίᾳ 
μᾶλλον ἣ πειθοῖ τοῖς Βλάχοις ὑπο- 
κύψαν, μηδὲ προσχωρῆσανἑκονσιότητι" 
qui urbem incolebant, eos jussit interfici, 
quasi armentum aut grez essent, non 
Chrüstiani homines qui interficerentur, 
presertim tales, qui Blachis non verbo- 
rum suasu, sed vi succubuerant, neque 
sponte eis paruerant, 

! Immo culpa aliqua: est enim heic 
in Greco, dudprnua. J.B. 


can neither be said to be that of one simply knowing and willing, nor 


of one ignorant or unwilling. 


2 This is what Aristotle calls ἁμάρτημα, and we may call culpa, a 


fault. 


The passage is in Eth. v.10. There are three cases in which 


damage may be done to men: by misfortune, by fault, and by injury. 
But injury may be done, willingly indeed, but not deliberately, as when 


tt is done through sudden anger. 
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Ergo, si ita prater id, quod exspectari potuit, damnum de- 
tur, erit infortunium. At, si ita, ut exspectari ac provideri 
aliquo modo potuerit, sed non improbo animo, culpa erit 
aliqua : nam culpe affinis est, qui in se habet agendi prin- 
cipium: qui vero extra, infelix. At, quoties quis id, quod facit, 
sciens facit, non tamen deliberato, fatendum est adesse tnju- 
riam: ut que facere homines solent per tracundiam et pertur- 
bationes similes aut naturales aut necessarias : nam, qui ira 
commoti ledunt et culpam admittunt, ab injuria non va- 
cant : neque tamen injusti aut improbi dicuntur : at, δὲ quis 
idem consulto admittat, is vero improbus et injustus recte 
nominabitur. 

3 Merito igitur, que per iram fiunt, censentur non ex 
proviso fieri : non enim incipit is, qui ex ira quid facit, sed 
is qui tram provocavit: atque eo fit, ut sepe in judiciis 
verum ejusmodi non facti, sed legitima, fiat questio: nas- 
citur enim ira ex eo, quod, quis injuriose factum existimat. 
Non ergo sicut in contractibus, an hoc factum sit, dispu- 
tant: ibi enim, nisi qua intercesserit oblivio, omnino altera 
partium improba est, que fidem non implet: sed, an juste 
. factum sit, quod factum est, exquiri volunt. At qui prior 
etruxit insidias, nihil ignorans fecit: quare non mirum si 
alter sibi injuriam factam putat, alter non putat... Est 
tamen ut et qui tali ex causa ledit, injustus censeri debeat, 
st nempe equalitatis aut proportionis normam excedat, quod 
reponitur. Sic justus est, qui deliberato juste agit: alioqui 
juste agere potest aliquis sponte tantum, non et deliberato. 

4 Ceterum eorum, que non sponte fiunt, alia venia 
digna sunt, alia minus. ἃ Venia digna, que non ab igno- 
rantibus modo, sed et ob ignorantiam fiunt. At, si qua ab 
ignorantibus admittantur, nec tamen per ignorantiam, sed 
tali animi morbo, qui communes humane nature fines exce- 


4 Venia digna, que non ab ignoran- — Procopius Gotthicorum 11. Scot μὲν 
tibus modo, sed et ob ignorantiam fiunt] ἀδικοῦσι τοὺς πέλας, ἢ προλαβούσης 
Dionysius Halicarnassensis libro I. (cap. ἀγνοίας, ἢ λήθης ἐπιγενομένης τινὸν, 
58.) ἅπαν συγγνώμης ἄξιον τὸ ἀκούσιον' σούτους ἄξιον τοὺς τὰ δεινὰ πεπονθό- 
quod non sponte fit, omne dignum venia. τας Evyyvwpovas εἶναι" qui aliis molesti 


8 Anger at supposed wrong is some excuse. 
4 What is done through ignorance is excusable. 
5 Michael Ephesius comments, and explains, this passage. So 
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dat, non digna sunt, quibus ignoscas. Locum sane egregium 
et usus maximi integrum latino posui, quia minus recte verti, 
ideoque nec satis intelligi solet. 

5 Michael Ephesius eum locum interpretans, ejus quod 
exspectari non potuit, exemplum ponit in eo, qui fores aperiens vi. Né. n. 
patrem lesit, aut in loco solitario jaculando se exercens ali- 
quem vulneravit. Ejus, quod prsvideri potuit, sed sine dolo, 
in eo qui jaculatus est in via publica. Idem scriptor necessi- 
tatis exemplum ponit in eo, qui fame aut siti adigitur, ut quid 
faciat: perturbationum naturalium, in amore, dolore, metu. 

Per ignorantiam fieri ait, ubi factum ignoratur, ut si quis 
mulierém nesciat nuptam. Ab ignorante non per ignorantiam, 
ubi jus ignoratur. Jus autem ignorari interdum excusabiliter, 
interdum inexcusabiliter: que cum Jurisconsultorum dictis D. ec. ae 
optime congruunt. Est ejusdem Aristotelis locus huic non 7v 
dissimilis libro de arte oratoria: equitas imperat, ne pari tmr . 
loco habeamus injurias et culpas, neque item culpas et tn- 
Jortunia. Infortunia autem sunt, que nec provideri potu- 
erunt, nec improbo animo admittuntur : culpe, que provideri 
potuerant, non tamen improbo animo fiunt : injyuric, qua et 
destinato et animo improbo. Tria hsec notarunt veteres, et 
in illo Homeri versu de Achille Iliados postremo : vi. 157, 196. 
Οὔτε γάρ ἐστ ἄφρων, οὔτ᾽ ἄσκοπος, οὔτ᾽ ἀλιτήμων. 
Non ignara illi, male provida, nec mala mens est. 

6 Similis est divisio apud Marcianum: delinquitur aut 1.2.52. p. 
proposito, aut impetu, aut casu: proposito delinguunt la- “pew 
trones, qui factionem habent : impetu autem, cum per ebrie- 

tatem ad manus aut ad ferrum venitur : casu vero, cum in 
venando telum in feram missum hominem interfecit. Duo 
illa, qu: proposito et impetu fiunt, hunc i'n modum distinguit 
Cicero: Sed in omni injustitia permultum interest, *utrum Deaf. 19. 
perturbatione aliqua animi, que plerumque brevis est et ad 


sunt, sive quod occupaverif eos ignoran- gue plerumque brevis est el ad tempus, 
tia, sive quod oblivio supervenerit aliqua, an consulto et cogitato fiat injuria] Se. 
his ‘etiam ipsos, qui mala sunt passi, — neca de 7γα 1. 10. Dimittit sepe, δὲ in- 
equum est veniam dare, (Cap. 9.) telligit non ez alto venire nequitiam, sed 

€ Utrum perturbatione aliqua animi, — summo, quod aiunt, animo inherere. 


. Aristotle in his Rhetoric. And the ancients quoto Homer to the same 
effect. 
6 A similar division is given in Marcian, of delicts proposito, im- 


Pag. 449. 


Pag. 616 5. 
Cap. 98. 


«quis rerum arbitris. 
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tempus, an consulto et cogitato fiat injuria, Levtora entm 
sunt qua repentino aliquo motu accidunt, quam ea quor-me- 
ditata et preparata. inferuntur. ‘Philo autem in legum 
specialium explicatione sic ait: ἡμίεργον τὴν πράξιν εἶναι 
τῆς διανοίας μὴ προκατεσχημένης ἐκ μακροῦ τοῖς pia nage 
dimidiatum esse facinus, ubi non antecessit longa animi  de- 
liberatio. 

7 Cujus generis ea przcipue sunt, ἔ qu necessitas, si non 
defendit, tamen excusat. Nam ut Demosthenes ait, in Aristo- 

cratem, at ἀναγκαῖαι χρεῖαι TOUS ToU τί “πρακτέον, ἢ μὴ, 
λογισμοὺς a ἀναιροῦι ἐν ἅπαντας. ὥστ᾽ οὐ πάνυ ταῦτα axpt 
λογεῖσθαι δεῖ τὸν δικαίως ἐξετάζοντα᾽ necessitatis impulsus 
auferunt dijudicationem de eo quod agendum vel non agen- 
dum est: quare non nimis rigide expendenda hee sunt ab 
Qui sensus etiam latius ab eodem ex- 
primitur in oratione de falso testimonio adversus Stephanum. 
Thucydides libro quarto : πᾶν © εἰκὸς εἶναι TQ πολέμῳ καὶ 
δεινῷ τινι κατειργόμενον ξυγγνωμόν τι Ὑγιγνέσθαι καὶ πρὸς 
τοῦ Θεοῦ. καὶ γὰρ τῶν ἀκουσίων ἁμαρτημάτων καταφυ. μὴν 
εἶναι τοὺς βωμοὺς παρανομίαν τε ἐπὶ τοῖς μὴ ἀνάγκῃ κακοῖς 
ὀνομασθῆναι, καὶ οὐκ ἐπὶ τοῖς ἀπὸ τῶν ξυμφορῶν τι τολμή- 


: gacv credibile esse "apud Deum quoque paratam esse veniam 
‘his, qui bello aut qua simili necessitate tracti aliquid ad- 


Deinde : nonnunquam magna scelera le- 
vius quam minora compescit, si illa lap- 
su, non crudelitate commissa sunt, his 
inest latens et aperta. et inveterata calli. 
ditas. Idem delictum in duobus non eo- 
dem modo afficiet, si alter per negligen- 
tiam admisit, alter curavit, ut nocens 
esset. 

f Philo] Lib. 11. specialium legum. 
(Pag. 791 s. Ed. Paris.) 

& Que necessitas, si non defendit, 


| tamen excusat] Adde que supra Lib. 11. 


cap. xx. § 29. et hoc capite supra § 3. 
Samii apud Thucydidem libro ir. Al- 
cid: Lacedemonio, cum captivos Chios 
oecideret, hec dicunt: οὐ καλῶς τὴν 
Ἑλλάδα ἐλενθεροῦν αὐτὸν, el dvópas 


διέφθειρεν, οὔτε χεῖρας ἀνταιρομένους, 
οὔτε πολεμίους, ᾿Αθηναίων δὰ ὑπ᾽ ἀνάγ- 
xut ξυμμάχους" non recte eum se dicere 
venisse ad liberandam Greciam, qui ho- 
mines interficeret nec manibus ipsi. con- 
trarios, nec animo infestos, Atheniensium 
quidem socios, sed necessitate adactos. 
(Cap. 32.) Chrysostomus de Providen- 
tia v. καὶ ἐχθροὶ μὲν xal πολέμιοι τοῖς 
αὑτῶν πολεμίοις ἴσασι σνγγινώσκειν, 
ὅταν ἄκοντες καὶ μὴ βουλόμενοι πράτ-. 
τωσί τι τῶν χαλεπωτάτων αὐτοῖς" no- 
runt et inimici inimicis et hostes hostibus 
ignoscere, ubi inviti ac contra volunta- 
tem aliquod in ipsos quamvis grave pa- 
trant. (Tom. vi. pag. 877. Ed. Eton. 
Savil. Misimiani apud Agathiam 111. 


petu, casu. The first two are distinguished by Cicero. So Philo says, 
that without purpose prepense, the deed is reduced to half. 
7 Tbe principal examples are thoso which necessity, if it do not 
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mittunt: nam et Deorum altaria perfugium patere culpis 

non voluntariis : et injustitiam tis adscribi qui ultro mali 

sunt, non his quos ad audendum res extreme impellunt. 

Carites apud Livium ad Romanos: ne appellarent consilium, Lv. vi. 9e. - 

quce vis ac necessitas appellanda esset. — Justinus factum Lb vi. 1. 

Phocensium, tametsi omnes execrarentur propter sacrile- 

gium, plus tamen invidia" Thebanis, a quibus ad hane 

necessitatem compulsi fuerant, quam ipsis intulit. Sic, 

Isocrate judice, qui salutis causa przdatur, ἔχει πρόσχημα 

τῆς ἀδικίας τὴν ἀνάγκην, habet necessitatem injurim vela- 

mentum. Aristides Leuctrica secunda: ai δυσκολίαε τῶν Tom. n.p. 
^ * , L , ^r , . 25 oye 145 c. 

καιρῶν ἀπολογίας ἐνδιδόασι τοῖς ἀφεστηκόσιν' difficilia tem- 

pora excusationem aliquam dant desciscentibus. De Messe- 

niis accusatis, quod ab Athenis exules non recepissent, ita 

Philostratus: s ἀπολογία κατὰ ξυγγνώμην ἵσταται, τὸν Du 

? , oe , ' 3 0» 4 , bg e 

᾿Αλέξανδρον προϊσχομενων καὶ τὸν εκείνον φοβον, ov μηδὲ ἡ νι 206. 

ἄλλη ᾿Ελλὰς ἀπείρος εἶχε' causa ipsorum in deprecatione 

posita est, obtendens facto Alerandrum, et metum ab tpso, 

nulla non pars Gracie experta esset. Talis et ille apud 

Aristotelem, ἡμιπονηρὸς καὶ οὐκ ἄδικος, οὐ γὰρ ἐπίβουλος" Eile Nie. 

semipravus, non injustus: ‘neque enim insidiator. Discrimina 

hee ad argumenti nostri usum sic aptat Themistius in laudi- 

bus Valentis Imperatoris: καὶ διέκρινας τὸ ἀδίκημα, καὶ apap- Qret τα.» 


γένος πλεῖστα “προηδικημένον, οὕτω 
σα ἐληλυθὸς εἷς τὸ ἀντιδρᾶσαι, βαρβά- 
pw καὶ τοῦτο ἀνοία, οὗ μὲν παντάπασί 
γε φειδοῦς καὶ συγγνώμης ἀνάξιοι 
ἔφασκον εἶναι" cum plurimas perpessi 
injurias ita trusi essent ad talionem bar- 
baro sane impetu, attamen non omnino 
indignos esse, quibus ignosceretur par- 
cereturque. (Lib. 1v. cap. 6.] 

hb Apud Deum quoque paratam esse 
veniam] Deuteronomii xxii. 26. Moses 
Maimonides Ductore dubitantium 111. 41. 

1! Neque enim insidiator] Mitylenz- 
orum causam hac parte onerat Cleon 
apud Thucyd. 111. ἄκοντες μὲν yap οὐκ 
ἔβλαψαν, εἰδότες δὲ «ἐπεβούλενσαν" 
ξύγγνωμον δέ ἐστι τὸ ἀκούσιον" non 


inviti nobis nocuere, sed de industria 
Secere insidias, Id vero demum ignosci 
dignum est, quod preter voluntatem fit. 
(Cap. 40.) Philo libro de Constituendo 
Principe: διακρίνει δ᾽, ὁπότε wpde 
ἄμυναν ἴοι, Tove ἐπιβούλωε ζῶντας καὶ 
τοὐναντίον. τὸ γὰρ κατὰ πάντων καὶ 
τῶν ἐλάχιστα 9$ μηδὲν ἡμαρτηκότων 
ova, ἀνημέρον kal ἀτιθάσσον ψυχῆν 
δὲ ad ultionem veniendum sit, novit dis- 
cernere inter eos, qui vitam agant insidi- 
atricem, et eos, qui longe alterius sunt. 
animi. In omnes enim, etiam qui mini- 
ma aut nihil deliquerunt, grassari cedi- 
bus animi est immansueti ac feri. (Pag. 
794 B.) 


justify, at least excuses. So Demosthenes; Thucydides; the Cx- 
rites for themselves; Justin for the Phocians; Isocrates; Aristides ; 
Philostratus for the Messenians. So Aristotle speaks of a man half 


206 TEMPERAMENTUM CIRCA JUS [Lr». III. 


τημα, καὶ ἀτύχημα, καὶ γὰρ εἰ μὴ τὰ Πλάτωνος ἀποστο- 
ματίζεις, μηδὲ τὰ Αριστοτέλους μεταχειρίζη, ἀλλὰ τά eye 
ἐκείνοις δοκοῦντα τοῖς ἔργοις βεβαιοῖς. οὐ γὰρ τῆς ἴσης 
τιμωρίας ἀξίους ὠήθης τούς τε ἐξ a ἀρχῆς βουλεύσαντας τὴν 
ἐπανάστασιν, καὶ τοὺς ὑπὸ τῶν ὅπλων παρασυρέντας, καὶ 
τοὺς ἤδη τῷ δοκοῦντι κρατεῖν ὑποκύψαντας. ἀλλὰ τῶν μὲν 
κατέγνως, τοὺς δὲ ἐμέμψω, Tos δὲ συνήλγησας. Fdistinz- 
isti inter injuriam et culpam et infortunium.  ' Quanquam 
nec Platonis verba ediscis, nec Aristotelem tractas, ipsorum 
tamen placita facto exequeris. Non enim pari pena dignos 
existimasti, qui ab initio bellum suaserant, et qui postea 
abrepti sunt armorum impetu, et qui succubuerunt ei, qui 
jam rerum potiri videbatur. Sed illos damnasti, hos casti- 
gasti, postremos miseratus es. 

. 8 Idem alibi adolescentem Imperatorem vult discere, Ku 
διενήνοχεν ἀτύχημα καὶ ἁμάρτημα καὶ ἀδίκημα" καὶ ὅτι 
προσήκει τὸν βασιλέα, τὸ μὲν οἰκτείρειν, τὸ δὲ ἐπανορθοῦν, 
μόνον δὲ τὸ ἔσχατον τιμωρεῖσθαι' quid. distet infortunium, 
culpe aliquid, et injuria : et quomodo regem deceat istius 
misereri, hanc corrigere, postremam vero solam ultione pro- 
sequi. Sic apud Josephum Titus unum criminis ducem punit 


- μέχρις ἔργου reipsa, multitudinem μέχρε λόγου sola verbo- 


Mera infortunia nec poenas merentur, nec 
Injustz actiones ad utrum- 


rum increpatione. 
&d restitutionem damni obligant. 


k Distinxisti inter injuriam et cul- 
pam et infortunium] Seneca Naturalium 
π΄. 44. ubi de fulminibus: voluerunt ad- 
monere eos, quibus adversus peccata ho- 
minum fulminandum est, non eodem modo 
omnia esse percutienda : quedam frangi 
debere, quedam elidi et distringi, que- 
dam admoneri. 

ι΄ Quanquam nec Platonis verba edis- 
cis, nec Aristotelem tractas, ipsorum ta- 
men placita facto exsequeris] Talis Tra- 


janus inter principes Romanos egregius : 
παιδείας μὲν ἀκριβοῦς, ὅση ἐν λόγοις, 
οὗ μετέσχε" τό γε μὲν ἔργον αὐτῆς καὶ 
ἠπίστατο καὶ ἐποίει. illius exacte» eru- 
ditionis in verbis posite compos non erat, 
rem iamen ejus et norat et implebat. 
Xiphilinus. (pag. 230. Ed. Rob. Steph.) 
De Marco Aurelio Herodianus: μόνος 
Te βασιλέων φιλοσοφίαν ob λόγοις, 
οὐδὰ δογμάτων γνώσεσι, σεμνῷ δ᾽ ἤθει 
καὶ βίῳ σώφρονι ἀἐπιστώσατο" solus 


wicked, not unjust, for the act was not deliberate. Themistius uses 


this difference in praise of Valens. 


8 The same writer elsewhere presses it upon the young Emperor. 
So in Josephus, Titus makes a difference. 
. Mere misfortunes neither deserve punishment, nor oblige to recom- 
pense of loss: unjust actions do both. The intermediate case, fault, 
is liable to restitution, but often docs not merit punishment, especi- 
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que. Culpa media ut restitutioni obnoxia est, ita ponam sspe 
non meretur, presertim capitalem. Ad hoc illud pertinet Va- 
lerii Flacci (Lib. iii. vers. 391, et seqq.): 
At quibus invito maduerunt sanguine dextrss, 
Si sors seva premat miserds, scd proxima culpes, 
Hos variis mens ipsa modis agit, et sua carpunt 
Facta viros resides. 
V. Quod monet Themistius " distinguendos, qui auctores 
belli fuerunt, ab his, qui alios ducentes secuti sunt, ejus passim 
exempla in historiis exstant. Narrat Herodotus Grsecos ponas Caen em 
sumsisse de his, qui Thebanis ad Medos deficiendi auctores 
fuerant. Sic Ardesm principes seditionis securi percussi, nar- 
rante Livio. Eodem auctore, Valerius Lavinus, Agrigento Lib. Iv. 10. 
capto, qui capita rerum erant virgis casos securi percussit : 
ceteros pradamque vendidit. Idem alibi: Atella Calasiaque 94. e. 1. 
tn dedationem accepte ; ibi quoque in eos, qui capita rerum 
erant, animadversum. — Rursum alibi: quoniam defectionis Li vil. 30. 
auctores meritas ponas a, Diis immortalibus et a vobis ha- 
bent P. C. quid placet de innoxia multitudine fieri ? tandem 
2ignotum est illis, et civitas data; nimirum, ut idem alibi Le xxvi 
loquitur, ut, unde orta culpa esset, ibi pana consisteret. 
Laudatur apud Euripidem Eteoclus Argivus, quia E eon. 
Culpam ferebat semper illo judico 
Reus ipse: non urbs patria, ques passim mali 
Rectoris ergo sustinet calumniam. 


' dogmatum cognitione, sed moribus gravi- 


bus et vita temperata ostendebat. (Lib. 1. 
c. 2. n. 6. Ed. Bacler.) De Macrino 
Xiphilinus: τά Te νόμιμα οὐχ οὕτως 
ἀκριβῶς ἠπίστατο, ὡς πιστῶς μετε- 
χειρίζετο" leges non tam norat exacte, 
quam fideliter ezequebatur.  (Pag.312.) 
De nostro seculo, Deus, vel tales prin- 
cipes. , 

m Distinguendos, qui auctores belli 


fuerunt] Vide Gailium Lib. 1. de Pace 
Publica, cap.ix. n.18. : 

* Haec debebant alio charactere edi, 
quamvis et in prima Editione ita ex- 
stent: neque enim verba sunt Liviu, sed 
Auctoris nostri. Historicus, in fine de- 
mum Capitis sequentis, narrat, ez auc- 
toritate Patrum, latum ad Populum esse, 
ut Privernatibus civitas daretur. Cap. 
21.num.10. J.B. 


ally capital punishment. 


So Valerius Flaccus. 


V. Themistius, in the passage above quoted, praises Valens for 


making a difference between the authors of the war, and their follow- 
ers: and this is often exemplificd in history. So the Greeks, in deal- 
ing with the Thebans for joining the Medcs. So the leaders of the 
sedition at Ardea were put to death: so at Agrigentum, Atella, and 
Calasia; and elsewhere. So Etcocles is praised in Euripides; aud the 
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Li»ü.3. Et Athenienses, ut Thucydides narrat, poenituit decreti adver- 
sus Mitylenzos, πόλιν ὅλην διαφθεῖραι μᾶλλον ij οὐ τοὺς 
αἰτίους, ut totam civitatem potius quam solos defectionis auc- 
tores interficerent, Narratur et Diodoro Demetrius, captis 
Thebis, decem solos interfecissb auctores defectionis. 

VI. 1 Sed in ipsis quoque belli auctoribus distinguendse 
caus: sunt enim quzdam non justz quidem, sed tamen tales, 
ut non improbis possint imponere. Scriptor ad Herennium 
deprecationis causam :equissimam hanc ponit, si quis, qus pec- 
cavit, non odio neque crudelitate, sed officio et recto studio 
Lii. de  Commotus fecerit. Sapiens Senecm, Aostes dimittet salvos, 
Clem. c. 7. . . . " . 

aliquando etiam laudatos, si honestis causis pro fide, pro 

Jedere, pro libertate in bellum accincti sint. Apud Livium 
Li. vis. petunt errori veniam Cierites, quod fuerint auxilio consan- 
App Syrie. guineis. Phocensibus, Chalcidensibus et aliis, qui ex federe 
Antiochum juverant, data a Romanis venia. Aristides Leuc- 
trica secunda Thebanos, qui Lacedzemoniorum ductum contra 
Athenienses secuti erant, ait, κοινωνεῖν μὲν οὐ δικαίον πράγ- 
ματος; δικαίῳ δὲ € ἑτέρῳ περιστέλλειν τὴν μέμψιν, τῷ Wie 
στοὺς εἶναι τοῖς ἡγουμένοις, in partem quidem venisse 
injuste actionis, sed quam justo aliquo velarent, fide in 
principes sui federis. 

2 Cicero de Officiis primo conservandos eos dicit, qui non 
crudeles in bello, non immanes fuerunt: tum bella, quibus im- 
perü gloria proposita est, minus acerbe gerenda esse. Sic 


Fragm. e. 
xxi Ecl. 10. 


Vict. de jure 


Lib. ii. 17. 


Tom. 1t. 
135 5. a 


Cap. 2. 


5 Petunt errori veniam] Ignosci de- 
bere interdum armis superato rectori 
justum quid sit ignoranti. Ex Isocrate 
transcripsit Ammianus in librum xxx. 
(cap. 8.) 

ο Apud Herodianum] Verba Greca 


hsec sunt: καὶ Níypo μὲν πολεμοῦντεε 
οὐχ οὕτως εὐλόγους εἴχομεν αἰτίας ἔχ- 
θρας, ὡς ἀναγκαίας. οὐ γὰρ παρ᾽ ἡμῖν 
προντάρχουσαν ἀρχὴν ὑφαρπαζων 
μεμίσητο, ἐν μέσῳ δὲ ἐῤῥιμμένην καὶ 
ἀμφήριστον οὖσαν, ἑκάτερος ἡμῶν ἐξ 


Athenians, for this reason, repented of their decree against the Mityle- 
nians. So Demetrius acted at Thebes. 

VI. 1 But also, in the authors of the war, the causes of the act 
are to be distinguished ; for there are some which, though not just, 
may impose on those who are not bad men. "The writer to Herennius 
puts this as a strong ground of excuse. So Seneca; so the Cerites 
plead in Livy ; so the Phocians and others were pardoned by Rome; 
so Aristides pleads for the Thebans. 

2 Cicero says that those are to be spared, who have fought without 
cruelty; and that wars for glory should be carried on less bitterly. So 
Ptolemy tells Demetrius that they were to fight, not for existence, but 
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Ptolemseus rex Demetrio significat, ov περὶ πάντων ἅμα, Pit. in 
περὶ δόξης δὲ καὶ ἀρχῆς πολεμητέον αὐτοῖς" non de rebus ia. " 
omnibus, sed de imperio et gloria inter tpsos certamen esse. 
Severus °apud Herodianum: cum bellum adversus Nigrum i» ui. € 
gessimus, non ita sane speciosas inimicitiarum causas habe- 
bamus; nam positum in medio principatum atque adhuc 
in disceptatione versantem pari ambitu uterque nostrum ad 
se trahebat. 

3 Sepe habet locum, quod de bello Cxsaris et Pompeii 
est apud Ciceronem : erat obscuritas quedam : erat certamen oret. pre 
e T" e . . . Marc. c. 10. 
inter clarissimos duces: multi dubitabant, quid optimum 
esset. Et quod idem alibi: etsi aliqua culpa tenemur erroris 1a. c. δ. 
humani, a, scelere certe liberati sumus. Plane ut apud Thu- 
cydidem dicuntur venia digna, qu: fiunt ay μετὰ κακίας, Li. ise 
δόξης δὲ μᾶλλον ἁμαρτίᾳ. De Deiotaro idem ille Cicero: oret pro 
non ille odio tui progressus, sed errore communi lapsus est. “es 
Sallustius in historiis: cetera multitudo, vulgi more magis Fragm. vi St 
quam judicio, post alius alium quasi prudentiorem secuti. Ces. 4« Rep 
Quod de bellis civilibus Drutus scripserat, putem non male ad Cle. ad Bret. 
pleraque bella alia referri posse: Pacrius esse prohibenda ^ 
quam in superatos iracundiam exercendam. 

VII. 1 Etiam ubi justitia hoc non exigit, sepe tamen 
cc ,venit bonitati, *convenit modestig, convenit animo excelso. 
Jgnoscendo auxisse populi Romani magnitudinem, ait, Sal- Fragm. 1. 1. 
lustius. Taciti est: quanta pervicacia in hostem, tanta 4». xi. 9. 


leoríuov φιλοτιμίαε ele αὐτὸν ἀνθεῖλ- 4 Convenit modestie] Rez Theuder- 
ker. optime. ichus apud Cassiodorum 11, 41. illa mihi 

P Acrius esse prohibenda, quam in — feliciter bella provenerunt, que moderato 
superatos iracundiam exercendam] Bem- πε peracta sunt, is enim vincit assidue, 
bus Ix. qui norit omnia temperare. 


for glory and empire. So Severus says of Niger. 

8 Often, as Cicero says of the war between Cesar and Pompey, 
the case was obscure, and that many doubted which was the better 
side. And of himself he says, We may not be free from human fault, 
but we are free from wickedness. So he says also of Deiotarus. 
So Sallust says of the multitude. What Brutus wrote of the civil 
wars, may be applied to other ware: That they who raised them were 
more proper objccts of anger than they who were conquered in them. 

VII. 1 Even when justice docs not require us to spare men’s 
lives in war, it is often agrecable to goodness, to moderation, to mag- 
nanimity. So Sallust says of one, that ho increased the greatness of the 


[cRoT. 11.] “ 
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De Cum.i.8. beneficentia adversus supplices utendum. At Seneca: fera- 


Cap. 16. 


rum, nec generosarum quidem, permordere et urgere abjectos. 
Elephantes leonesque transeunt qua impulerunt. | Sepe op- 
portunum est illud Maronis (Eneid. x. 528): 
Non hic victoria Teucrum 
Vertitur, aut anima una dabit discrimina tanta. 

2 Est in eam rem insignis locus in libro quarto ad He- 
rennium : bene majores nostri hoc comparaverunt, ut nemi- 
nem regem, quem armis cepissent, vita privarent. Quid 
sta ? quia, quam nobis facultatem fortuna dedisset, iniquum 
erat in eorum suppl: io consumere, quos eadem fortuna paulo 
ante in amplissimo statu collocarat. Quid quod exercitum 
contra duxit ? desino meminisse. Quid ita ? quia viri fortis 
est, qui de victoria contendant, eos hostes putare: qui victi 
sunt, eos homines judicare; ut possit bellum fortitudo mi- 
nuere, pacem humanitas augere. At, ille si vicisset, num 
idem fecisset ? non profecto tam sapiens fuisset : quid igitur 
ei parcis ? quia talem stultitiam contemnere, non imitari 
consuevi. Si de Romanis hoc accipias (incertum enim k-c, 


eum et peregrinis et fictis argumentis utatur is scriptor) ad- 


versa fronte pugnat cum eo, quod habemus in panegyrico, 


Eumen. Pas. qui dictus est Constantino Constantii filio: cautior licet sit qui 


devinctos habet per veniam perduelles, fortior tamen est qui 
calcat iratos,  Renovasti, Imperator, veterem illam Romani 
imperii fiduciam, que de captis hostium ducibus vindictam 


' * Luce privati aliis regibus dedere 
documentum] Nolim reduci hunc mo. 
rem; tamen et Josua reges captos in- 
terfecit. Josephus Antique Historie v. 
J. et de Sossio Dion: Avriyovoy éua- 
στίγωσε σταυρῷ προσδήσας" Antigo- 
num virgis cecidit alligatum cruci. Pag. 
463 p. Sed provide addit, ὃ μηδεὶς 
ἄλλος βασιλεὺς ὑπὸ τῶν Ρωμαίων ἐπε- 


“πόνθει" guod nemo regum & Romanis 


victoribus pertulerat. Ext eadem histo. 
ria apud Josephum libro xv. (cap. 1.) 
De Maximiano Herculio. (Immo de 
Constantino. J. D.] Eutropius libro 
X. c. 2. casis Francis atque Alemannis, 
captisque eorum regibus, quos etiam bes- 
tiis, cum magnificum spectaculum mune- 
ris parasset, objecit. De rege Aleman- 
norum patibulo suffizo vide Ammianum 
xxvit. (cap. 2.) Theuderichus rex Wi- 


Roman people by mercy. Tacitus recommends keenness against tho 
enemy, kindness towards tho suppliant. Seneca says that it is only 
the baser wild beasts which tear them that aro down; elephants and 
lions pass them by. So Virgil, of the Trojan feeling. 

2 There is a passage to this cffect in the book ad Herennium, 
which praises the Romans for sparinz those they had vanquished. 
But to this, other passages may bo opposed, as the panegyric of Con- 
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morte sumebat. Tune enim captivi reges, cum a portis 

usque ad forum triumphantium currus honestassent, simul- 

atque in Capitolium currum flectere caperat Imperator, 

abrepti in carcerem necabantur unus pro seipso Paulo qui 

sedentem se acceperat deprecante (lege: «nus Perseus ipso 

Paulo, qui dedentem se acceperat, deprecante) legem illius Yu. Piet | 

severitatis evasit : ceteri in vinculis ' luce pricati aliis regi- » 94 

bus dedere documentum, ut mallent amicitiam colere Roma- 

norum, quam exasperare justitiam, Sed et hic nimis laxe. 

Dicit quidem Josephus idem de severitate Romanorum in his- 

toria interfecti Simonis Darjore: sed de ducibus loquitur, 

qualis Pontius Samnis, non de his, quibus regium esset nomen. 

Verborum sensus latine sic habet: finis triumphi erat, post- Balt, Jed. 

quam ad Capitolium Jovis edem erat perventum : nam thi 

exspectare Imperatores mos antiquus patrie jubebat, donec 

nuntiata esset mors hostium ducis. Is erat Simon Jore 

filius, qui inter captivos in triumpho ducebatur : is tum 

injecto laqueo in forum trahitur, verberantibus insuper. tp- 

sum custodibus. Nam eo in loco mos est Romanis suppk- 

cium sumere de damnatis ob noxas capitales. Hie ubi 

vitam finiisse nuntiatus est, secuta sunt fausta omina, deinde 

sacrificia. Idem ferme dicit Cicero Verrina de suppliciis, ap. 36 7). 
3 De ducibus passim exempla exstant: de regibus ali- 

qua, ut *de Aristonico, Jugurtha, Artabasdo: sed tamen 

preeter Persea ‘Syphax, Gentius, Juba, et Casarum tempore 


sigotthorum Athiulfum Suevoram in  Mithridatico in fine. [Pag.253. Ed. H. 


Hispania regem capite plectit, memo- 
rante Jornande Historia Gotthica. (cap. 
44.) Nimirum hec documenta sunt re- 
gibus ad modestiam, et ut cogitent, se 
quoque subjectos, si Deo ita visum, hu- 
manis vicibus, et, quod in simili periculo 
a Solone dictum meminerat Croesus, de 
felicitate hominis ante mortem non ju- 

dicandum. 
* De Aristonico] Vide Appianum 


Steph. ubi de Aristobulo et Tigrane, 
quos Pompeius triumphans capite plecti 
jussit. } 

t Syphar] Variant de eo historici: 
multi tradun* eum prope Romam ante 
triumphum decessisse : Polybius in tri- 
umpho ductum: (Lib. xvr. cap. 12.) 
Appianus, dum de eo deliberatur, mor- 
bo obiisse, (Pag.15. Ed. H. Steph.) 


stantine. But this again is too lax. 


Josephus gives a like example 


of the Roman severity, speaking of putting to death Simon Barjoras: 
but he speaks of leaders like Pontius the Samnite, not of kings. 
Cicero, in his Verrine Oration, says tho same. 

3 With regard to this putting to death leaders, there are every- 
where examples. Some there are of kings, as Aristonicus, Jugurtha, 
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Lib. xvii. 38. 
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Caractacus, atque alii tale supplicium evaserunt, ut appareat 
et belli causas et gerendi modum spectata a Romanis, quos 
tamen sequo asperiores in victoria fuisse Cicero atque alii ag- 
noscunt. Itaque M. ZEmilius Paulus apud Diodorum Siculum 
non male in Persei causa Romanos senatores monet, ei μὴ τὸν 
ἀνθρώπινον φόβον εὐλαβοῦνται, τήν ye τοὺς ὑπερηφανῶς 
ταῖς ἐξουσίαις χρωμένους μετερχομένην Νέμεσιν αἰδεῖσθαι" 
δὲ humani nihil metuerent, at divinam vindictam timerent, 
tis imminentem, qui victoria insolentius utuntur, Et "Plu- 
tarchus notat, bellis inter Grzecos ipsos etiam hostes regibus 
Lacedeemoniis manus abstinuisse reverentia dignitatis. 

4 Hostis ergo, qui non id, quod humane leges permit- 
tunt, sed quod sui est officii, quod fas et pium est, volet, respi- 
cere, parcet etiam hostili sanguini: neminique mortem irroga- 
bit, nisi quo mortem mortive simile quid evitet, aut ob peccata 
persone propria, 4029 ad capitalem mensuram devenerint. Et 
tamen quibusdam id meritis aut omnem, aut mortis ponam 
condonabit, sive humanitatis intuitu, sive ob alias probabiles 
causas, Egregie idem, quem dixi, Diodorus Siculus: αἱ τῶν 
πόλεων πολιορκίαι καὶ παρατάξεις καὶ Ta ἄλλα Td κατὰ 
τὸν πόλεμον προτερήματα τὰ πλείονα διὰ τύχην ἢ OL ape- 
τὴν ἐπιτυγχάνεται᾽ ὁ δ᾽ ἐν ταῖς ἐξουσίαις εἰς τοὺς ἐπταικό- 
τας ἔλεος μεριζόμενος διὰ μόνης τῆς φρονήσεως "γίνεται" 


« Plutarchus notat] Agide. (Pag. 
801 D.) 

X Puerum «tas excuset, feminam 
serus] Plinius Historie Naturalis libro 
vir cap. 16. Leo ubi savit, in viros 


prius quam ín feminas fremit, in infantes 


non nisi magna fame. Ad ila Horatii 
libro 1v. ode vt. de Achille (vers. 17, ef 
seqq.): ) 
Nescios fari pueros Achivum 
Ureret flammis, etiam latentes 
Matris in alvo. | 


Artabasdus, [Gronovius notes that the two former were spurious 
kings; and that the last was put to death at Alexandria, 27. An- 
tonii scelus, as Tacitus says]. But besides Perseus, others, as Syphax, 
Gentius, Juba, and at the time of the Cresars, Caractacus, escaped this 
punishment; so that it appears that the Romans regarded tho cause 
of the war, and the mode of conducting it by the enemy: and yet they 
were too harsh in victory, as Cicero and others acknowledge. And 
M. ZEmilius Paulus, in pleading for Perseus, warns the Roman Se- 
nators to fear Nemesis, the divine vengeance, if they use victory inso- 
lently. Plutarch notes that, in the Greek wars, even the enemies did no 
violence to the Lacedemonian Kings, out of reverence for their dignity. 
4 An enemy, therefore, who considers, not what human laws per-- 
mit, but what is his duty, what is righteous and pious, will spare hostile 


Car. XL) INTERFICIENDI IN BELLO JUSTO. 213 


urbium expugnationes, secunda pralia, et si quid aliud in” 

bello prosperum, sepe fortune magis quam virtuti debentur. 

At in summo imperio victis misericordiam impartiri solius 
prudentie opus est. Apud Curtium legimus: Alexander ub. ix. 1. 
quanquam belli auctoribus jure poterat irasci, tamen omni- 

bus venia data. 

VIII. De nece autem eorum, qui casu non destinato occi- 
duntur, tenendum, quod supra diximus, si non justitim, mise- 
ricordi» tamen esse non nisi magnis et ad multorum salutem 
perventuris causis tale quid aggredi, unde innocentibus immi- 
nere pernicies possit. Idem nobiscum sensit Polybius, qui li- 
bro v. sic loquitur: ov yap ew ἀπωλείᾳ δεῖ καὶ ἀφανισμῷ Cap. nt. 
τοῖς ἀγνώμοσι πολεμεῖν τοὺς ἀγαθοὺς ἄνδρας, αλλ᾽ ἐπὶ διορ- 
θώσει καὶ μεταθέσει τῶν ἡμαρτημένων᾽ οὐδὲ συναναιρεῖν τὰ 
μηδὲν ἀδικοῦντα τοῖς ἠδικηκόσιν, ἀλλὰ συσσώζειν καὶ συνεξ- 
αἱρεῖσθαι τοῖς ἀναιτίοις (male editur ἐναντίοις) τοὺς δοκοῦντας 
ἀδικεῖν" bonorum virorum est, etiam cum minus probis non 
internecinum gerere bellum, sed hactenus, ut delicta sarci- 
antur atque emendentur : neque insontes cum sontibus una 
poma involvere, sed insontium causa etiam sontibus parcere. 

IX. 1 His cognitis, de his, que magis specialia sunt, 
non difficilis erit definitio. *Puerum «ctas excuset, feminam 
8. "u$, ait Seneca libris, quibus ire irascitur. Deus ipse in Lw.ui.s 


Ita Scholiastes : Dolenter declamat in 
sevitiam Achillis, qui, si per Apollinem 
vivere licuisset, adeo s&vus erat, ut nec 
infantibus nec in utero gestantibus pe- 
percisset. Philo de Principis Constitu- 


vaixes μεθείσθωσαν" dimittantur autem 
virgines et mulieres: causam reddit, τὸ 
προσθήκην ἀνδρῶν πόλεμον karackev- 
ασάντων ποιεῖσθαι γνναῖκας, ἀνήμερον" 
virorum, qui bella fabricant, accessio- 


. tione, (pag. 734.) παρθένοι δὲ καὶ yu- — nem facere mulieres, immite, Idem de 


blood: aud will never inflict death, except ei*her to avoid death, or 
evils like death, or to punish crimes which are capital in desert. 
And even to some who have deserved that, he will remit all, or at 
least, capital punishment, either out of humanity, or for some other 
plausible causes. So Diodorus says that victory depends on fortune, 
but mercy in victory on virtue. So Curtius, of Alexander. 

"VIII. With regard to those who are killed without its being in- 
tended, we must hold that if justice do not require, at least mercy 
does, that we should not, except for weighty causes tending to the 
safety of many, undertake anything which may involve innocent per- 
sons in destruction. So Polybius. .- | | 

IX. 1 Having settled these principles, it will not bo difficult to - 
lay down more special rules. 
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Dewtxx.1& bellis Hebraorum etiam post pacem oblatam et repudiatam 


Nem. xxxl. 
1& 


Jon. iv. 11. 


parci vult feminis et infantibus, extra paucas gentes apeciali 
jure exceptas, adversus quas quod erat bellum, non erat homi- 
num, sed Dei, atque ita appellabatur. Et, cum mulieres Ma- 
dianitidas vellet occidi ob proprium ipsarum crimen, excepit 
virgines intactas. Imo cum Ninivitis ob gravissima peccata 
internecionem severe admodum minatus esset, retrahi se pas- 
sus est miseratione multorum millium ejus statis, que honesti 
et inhonesti discrimina ignoraret. Cui similis est apud Sene- 


Delrai.9. cam sententia: num quis irascitur pueris, quorum «tas non- 


Phars. ἢ. 108. dum novit rerum discrimina ? 


Et apud Lucanum: 
Crimine quo parvi cedem potuore mereri? 
Si hec Deus fecit ac statuit, qui quosvis homines cujuseumque 


. sexus aut statis sine ulla causa non injuste potest occidere, ut- 


pote vite dator ac dominus, quid homines facere zquum est, 


Specialibus Legibus 11. πρὸς μὲν γὰρ 
τοὺς τελείονς μυρίας προφάσεις εὖλο- 
yot προσκρουμάτων τε καὶ διαφορῶν. 
τοῖς δὰ κομιδῇ νηπίοις ἄρτι παρεληλυ- 
θόσιν εἰς φῶς καὶ τὸν ἀνθρώπινον βίον, 
οὐδ᾽ ἐπιψεύσασθαι κατηγορίαν axaxw- 
τοις οὖσιν ἐνδέχεται" nam in juste 
etatis homines mille speciosi obtentus 
reperiri possunt discordiarum hac simul- 
latum. At in infantes, qui modo in lu- 
cem vitamque humanam venere, ne ca- 
lumnia quidem quod dicat habet, ut plane 
innocentes, (Pag. 795 D.) Josephus 
Antique Historie libro 1x. de Mana- 
emo, (cap. 11.) μηδὲ νηπίων φειδόμενον, 
ὠμότητος ὑπερβολὴν ob καταλείπων 
οὐδ᾽ ἀγριότητος. ἃ γὰρ οὐδὲ τῶν ἀλ- 
λοφύλων τινὰς σνγγνωστὸν δραθῆναι 
γενομένους ὑποχειρίους, ταῦτα τοὺς 
ὁμοφύλους οὕτως εἰργάσατο" Neinfan- 


tibus quidem parcens nihil fecit reliquum 
ad crudelitatem, aut feritatem potius. 
Que enim veniam non merebantur, si 
in externos bello victos essent edita, ea 
Jecit in populares suos. [Auctor heic 
tacite legit versu 4 δραθῆναι pro διαθῆ- 
ναι, quod erat in Editione Genev. et 
mutatum est in διαθεῖναι ex MSS. in 
Edit. Hudson. Cap. xi. 8 1. J.B.) 
Idem Josephus Judam Maccabeeum nar- 
rat Bosra et Ephrone captis, interfe- 
cisse way τὸ ἄῤῥεν Kai μάχεσθαι duva- 
μενον" quicquid virilis sexus et pugna 
idoneum erat. (Ant. Jud. Lib. x11. cap. 
8. 8 5. divis. Hudson. ubi tamen hoc tan- 
tum legitur: Kai wav ὅσον ἄῤῥεν ἣν ἐν 
αὐτῇ κτείνας ὅς, J.B.) Et alibi pe- 
nam, quam Alexander Thracidas dictus 
de Judeorum pueris et mulieribus sum- 
serat, vocat ὑπὲρ ἄνθρωπον δίκην, ulti- 


Children are excused by their age, women by their sez, as Seneca says, 


in the books in which he writes, angrily, Against Anger. God himself, 
even when peace had been offered and refused, directed that women 
and infants were to be spared, except in a few cases, in which tho 
war was the war of God, not of men, and was so called. And when 
he directed the Midianitish women to be slain for their crime, he 
excepted the virgins. And when he had threatened Nineveh with 
destruction, he was moved to change his purpose, (Jonah iv. 11,) by 
the consideration that there were so many persons who could not dis- 
tinzuish right from wrong. So Sencca and Lucan speak of children. 
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quibus ille nullum jus tribuit in homines, quod non ad homi- 
num salutem ac societatem conservandam esset, necessarium ? 

2 Accedit primum de pueris judicium eorum populorum Viet de jure 
ac temporum, quibus fas maxime valuit. Arma habemus (ait 
apud Livium Camillus) non adversus eam «tatem, cui etiam, Ub v.27. 
captis urbibus, parcitur, sed adversus armatos. Addit hoc 
esse inter belli jura, naturalia scilicet. Plutarchus de eadem Vit. cami. 

p. 134. 

re agens : sunt, inquit, apud. bonos etiam belli quadam leges. 
Ubi nota illud apud bonos, ut hoc jus ab co, quod in moribus 
et impunitate positum est, discrimines. Sic Florus negat aliter Lm. 
*fieri potuisse salva integritate, Apud Livium alio loco est: Lm. xxiv. 6. 
a, qua «tate etiam hostes irati abstinerent. 


ad infantium cedem tra crudelis pervenit. 
3 Quod autem in pueris rationis usum non adeptis semper, 
id in feminis plerumque obtinet, id est, nisi aliquid peculiari- 


onem ultra hominum morem. (Antiq. 
Jud. xu. cap. 14. 8 2.) Agathias libro 
IIT. ἐπειδὴ δ᾽ ὅμως οὐχ ὅσιον xal eis 
αὐτὰ δὴ τὰ νεογνὰ βρέφη καὶ τῶν τοῖς 
γονεῦσι τετολμημένων οὐδὲν ἐπιστά- 
μενα παροινεῖν οὕτω καὶ ἀφυβρίζειν, 
οὔκουν αὑτοῖς οὐδὲ ἀποινὶ τοῦτο ἡμάρ- 
τησαν" quandoquidem vero pium non 
erat ín recens natos infantes paternorum 
Jacinorum inscios ita saevire atque insa- 
nire, ideo h«c ipsis non impune abiere. 
(Lib. 1v. cap. 6.) Nicctas, aut qui his- 
toriam ejus produxit ad tempora Hen- 
rici regis, de Scythis agens, qui Athi- 
ram ceperant: ἀλλ᾽ οὐδὲ τὰ ὑπομαστί- 
δια τῶν παίδων τοῦ καλοῦ ἐφάνη ἀνώ- 
τερα, ἀλλ’ ἀπεθερίσθη καὶ ταῦτα κατὰ 
χλόην καὶ ἄνθος εὑμάραντον, ὑπὸ τῶν 
ἑλέω ἀναλώτων ἐκείνων ἀνδρῶν, καὶ 
μηδαμῶς εἰδότων ὡς ἀδικεῖ τὴν φύσιν 
καὶ θεσμὸν ἀθετεῖ τὸν ἀνθρώπινον, ὁ 


περαιτέρω τῆς νίκῃς καὶ τοῦ κρατεῖν 
τῶν ἐναντίων Bune χρώμενοι" πα in- 
Santes quidem lactentes adkuc mali ez- 
sortes fuere, sed et hi velut in herba de- 
messi sunt, aut velut flos emarcuere, 
Sacto hominum misericordia intactorum, 
neque scientiam injuriam ab eo fieri na- 
ture hac fas hominum violari, qui ultra, 
quam ut hostes vincataut subigat, extendit 
iram. (In Balduin. cap. 9.) Adde qus 
Beda habet libro 11. cap. 20. de Carss- 
volle feritate: et Helvetiorum bonam 
legem apud Simlerum, (Lib. r1. pag. 302 
Edit. Elzevir. et Elisabethe reginsm 
pia mandata apud Camdenum in anno 
cla Io xcv1. 

8 Locus FLoRt ita sese habet: Ve- 
rum sciebat victoriam, que, salca fide, 
et integra dignitate, pareretur. Lib. 1. 
cap.12. J B. 


And if God did and directed thus, tho Givor and Lord of life, what 
should men do, to whom he has given no authority over men, except 
what is necessary to preserve the safety and society of men? 

2 With regard to Children, we are supported by the judgment of 


the most moral times and peoples. 


So Camillus, in Livy; Plutarch, 


Et alibi : usque Lib. xxii 


who says fhere are, among good men, certain laws of war : where note 
apud bonos, among good men, that you may distinguish those laws 
from the customary rights of war, which only mean impunity. 8.0 
Florus: and Livy again. 

3 The rule of mercy which obtains always in infants, obtains mostly 


Silv. 1. 6 53. 


Lib. iv. 11. 
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ter vindicandum admiserint, aut virilia officia et ipse usurpent. 
Est enim, ut Statius loquitur, sezus rudis insciusque ferri. 
Neroni hostem vocanti Octaviam i in tragedia reponit przefectus 
(vers. 864): 
? Femina hoc nomen capit? 

Alexander apud Curtium : cum captivis et feminis gerere bel- 
lum non soleo: armatus sit oportet, quem oderim. Gryphus 


Lib xxxix.3. apud Justinum : ὦ nullo unquam majorum suorum inter tot 


Lib. ix. 2. 
Lib. xiii. 57. 


Lib. xiv. 


δι. Tes, Sine humanitatis affectu. 


domestica et externa bella post victoriam in feminas scvi- 
tum, quas sexus ipse et periculis bellorum et sevitice victorum 
eximat. Apud Tacit"m alius: neque adversus feminas, ‘sed 
palam adversus armatos bellum se tractare. 

4 Valerius Maximus Munatii Flacci in infantes et feminas 
efferatam vocat crudelitatem, et auditu etiam intolerabilem. 
Apud Diodorum Carthaginienses Selinunte narrantur interfe- 
cisse senes, feminas, infantes, οὐδεμίαν συμπάθειαν λαμβάνον- 
Et alibi hoc ipsum ὠμότητα 
crudelitatem vocat. Latinus Pacatus de feminis: sexus, cui 
bella parcunt. Simile Papinii de senibus pronuntiatum: 

Nullis violabilis armis 
Turba senes. 


J Femina hoc nomen capit ?] Ideo 
Tucca et Varus delendos censuere iu 
secunda ZEneide versus, ubi deliberat 
ZEneas, an Helenam occidat. [A versu 
567. ad 588.] 

* Est apud TaciTUM : feminas gra- 


3 Collegio prophetarum] Hyrcanus 
Hierosolyma obsidens victimas ad tem- 
plum misit, narrantibus Hebreis. Sic 
et Gotthi laudantur Procopio Gotthico- 
rum 1I. (cap. 4) qui sacerdotibus Petri 
et Pauliextra Romam pepercerunt. Vide 


additamentum Caroli Magni ad legem 
Baioariorum, (num. 2) et legem Lango- 


vidas. Annal. Lib. 1. cap. 59. n. 4. 
J. B. 


in Women, (except they have incurred punishment by some special act, 
or assumed masculine offices). For the sex is unfit for arms: Does 
enemy apply to women? is asked in the tragedy. So Alexander in 
Curtius; Gryphus in Justin; and another in Tacitus, neque adversus 
feminas: [but it is /eminas gravidas in the passage. J. B.) 

4 Valerius speaks of the savage cruelty of Munatius Flaccus to 
women and children, intolerable to hear of. So the Carthaginians 
are said to have put to death old men, women, children, without feel- 
ing. This is cruelty. So Pacatus and Papinius. 

X. 1 The same rule is to be laid down generally, for Men whose 
kind of life is repugnant to arms. Slaughter of men armed and resist- 
tng is the law of war, says Livy; that is, by Natural Law. So Josephus 
says, that it is reasonable that they who have taken arms should bo 
puni:hed in battle, but that Non-combatants are not to bo hurt. So 


Car. XI.) INTERFICIENDI IN BELLO JUSTO. 217 


X. 1 Idem statuendum universaliter de maribus, quorum Viet 4. ioc. 
vite genus ab armis abhorret. Jure belli in armatos repug- 
nantesque cedes, ut ait Livius, id est, eo jure quod nature Lib. xxvitl 
congruit. Sic Josephus sequum ait, ut in pugna penas dent, ane χει. δ 
qui arma ceperunt, insontibus non nocendum. Camillus Veiis Liv. v. εἰ. 
expugnatis edixit, ut ab inermi abstineretur, In hac classe 
primum ponendi sunt hi, qui sacra curant : nam ut hi ab armis 
abstinerent mos ab antiquo fuit gentium omnium: atque ideo 
vicissim vi in illos temperabatur. Sic Philisthzi hostes Ju- 
dzeorum non nocebant "collegio prophetarum, quod erat Gabe, 
ut videre est 1 Sam. x. 5 et 10. Et sic ad alium locum, ubi 
simile erat collegium tanquam sepositum ab omni armorum 
injuria, cum Samuele confugit David, 1 Sam. xix. 18. Creten- 
ses, narrat Plutarchus, cum bellis intestinis colliderentur, om- Q«zxGr.st. 
nem noxam abstinuisse *a sacerdotibus, et iis, quos humandis 
mortuis przepositos κατακαύτας vocabant, Huc et proverbium 
illud Greecum pertinet, οὐδὲ πυρφόρος ὑπελείφθη. "Notat — 
Strabo, olim cum tota Grecia armis ferveret, Eleos, utpote Pi» vii». 
Jovi sacros, et eorum hospites in alta pace vixisse. 

2 Sacerdotibus merito hac in parte sequantur, qui vits 
genus simile elegerunt, ut monachi et conversi, id est, po- 


bardicam lib. 1. tit. xiv. 14. 

* A sacerdotibus] Servius ad vit. 
ZEneidos : nam eam defendebat a bello, 
si non eas, saltem religio sacerdotis. 
[Agitur ibi tantum de immunitate Sa- 
cerdotum a militia. J.B.) 

b Notat Strabo] Et Polybius libro 


excerptis Peirescianis. (Pag. 225.) Pari 
modo et quiad Olympia, Pythia, Nemea, ἡ 
Isthmia certatum ibant, habebant belli 
tempore ἀσφάλειαν καὶ ἄδειαν, tutelam 
ac securitatem. Docent Thucydides 
libro v. et virt. et Plutarchus Arato. 


(pag. 1040 8.) 


1v. (cap. 73) et Diodorus Siculus in 


Camillus, in storming Veii, directed the unarmed to bo let alone. 

In this class, first we must place Those wh. perform sacred offices. 
For that these abstain from arms, is an ancient custom of all nations; 
and in old time, they were not molested. So the Philistines did not 
hurt the school of the prophets (1 Sam. x. 5 and 10) at Gaba, where 
they had a garrison. Ánd so (1 Sam. xix. 18) David and Samuel took 
refuge at Naioth, where there was also a school of the prophets. 
Plutarch relates that the Cretans, in their intestine wars, abstained 
from injuring the priests, and the buriers of the dead. Hence the 
Greek proverb, not even the pyre-lighter was left, when all were killed. 
Strabo notes that in ancient times, when all Greece was in disturbance 
with arms, the Elcans, as sacred to Jupiter, and they who were under 
their hospitality, lived in profound peace. 

2 Along with Priests, aro properly ranked in this matter, all who 
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nitentes, quibus proinde sque ut sacerdotibus parci volunt 
C: detrenpa Canones naturalem squitatem secuti, Addas his merito eos, 
qui studiis literarum honestis et humano generi utilibus ope- 

ram navant. 
XI. Deinde agricolas, quos et canones adscribunt. Diodo- 
pm.i.3. rus Siculus de Indis cum laude refert: ἀμφότεροι γὰρ οἱ 
πολεμοῦντες ἀλλήλους μὲν ἀποκτείνουσιν ἐν ταῖς ,μάχαιξ, 
τοὺς δὲ περὶ τὴν Ὑεωργίαν ὄντας ἐῶσιν αβλαβεῖς, w ως κοινοὺς 
ὄντας ἁπάντων εὐεργέτας" in preliis quidem hostes alii 
alios interficiunt : at agricolas relinquunt intactos, tanquam 
in commune utiles. De antiquis Corinthiis et Megarensibus 
Quest Grae. Plutarchus: τοὺς “γεωργοῦντας οὐδεὶς ἠδίκει TO παράπαν" 
2 Len de Cyr nemo agricolus ullo aficiebat malo. Et Cyrus regi Assyri- 
1. ᾿ orum nuntiari jussit: ὅτι ἕτοιμος εἴη ἐᾷν τοὺς ἐργαζομένους 
τὴν γῆν, καὶ μὴ ἀδικεῖν' paratum se eos, qui agros colerent, 
Vos | — dilesos indemnesque sinere. De Belisario Suidas: eis de τοὺς 

pem 


iii. 1. c Necessitas perimat] Gratianus po- 
: uit deprimat. Plutarchus Marcello : 


sacerdos dixit non esse regium jam cap- 
tos occidere. Narrat Procopius Persi- 


Ἐπαμινώνδας καὶ Πελοπίδας οὐδένα 
πώποτε κρατήσαντες ἀπέκτειναν, οὐδὲ 
πόλεις ἡνδραποδίσαντο" λέγονται δὰ 
OnBatoe μηδὲ 'Opxouevíovzs ὧν οὕτω 
μεταχειρίσασθαι παρόντων ἐκείνων, 
Epaminondas εἰ Pelopidas nec quen- 
quam interfecere post victoriam, nec 
civitates in servitutem redegerunt : cre- 
dunturque non facturi fuisse Thebani, 
quod fecere in Orchomenios, si illi adfu- 
tssent. (Pag. 316.) Secutus hoc Mar- 
cellus captis Syracusis, ut ibidem ait 
Plutarchus. "Vide eundem Plutarchum 
in Catone Uticensi. (pag. 787 c, p.) 
Cabade Persarum regi, cum Amida vi 
cepisset, multaque caedes fieret, senex 


corum 1. (cap. 7) qui et Persicorum t. 
dicit: τὸ éweuflaívew τοῖς ἡλωκόσιν 
οὐχ ὅσιον" savire in captos pietati ad- 
versatur. (Cap. 9.) Apud eundem egre- 
gia est oratio Belisarii ad milites capta 
Neapoli, Gotth. 1. (cap. 9.) Imperator 
Alexius apud Annam Comnenam, sua- 
denti occidere Scythas captivos: κἂν 
Σκύθαι, ἀλλὰ πάντως ἄνθρωποι. κἂν 
ἔχθροι. ἀλλ’ ἐλέους ἄξιοι" etiamsi 
Scythe, homines tamen sunt: etiamsi 
hostes, miseratione tamen digni. (Lib. 
vit. C, 4.) Gregoras libro vr. (pag. 92.) 
Td γὰρ ἐν πολέμῳ καὶ μάχῃ γινόμενα 
ὁποῖα ToT av à, συγγνώμην ἔχει τῷ 
πεπραχότι, περιστατουμένον τότε TOU 


have chosen a similar course of life, as Monks, and Novices, that is, 
Penitents ; and these, the Canons direct, are to be spared, as well as 


priests ; following, 


in this, natural equity. 


Add to these, Those who 


give their labour to honourable literary studies, useful to mankind. 

, XI. Next add Husbandmen, whom also the Canons include. Dio- 
dorus, praising the Indians, says that in their wars, the warriors fight, 
but they leave tho cultivators unmolested, as the common benefactors 


of both sides. 


So Plutarch, of the old Corinthians and Megareans. 


So Cyrus. proposed to the king of Assyria. So Belisarius acted, as 


Suidas says. 
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ἀγροίκους τοσαύτῃ φειδοῖ τε καὶ προνοίᾳ ἐχρῆτο, ὥστε 
βιασθῆναι μὲν αὐτῶν οὐδένα πώποτε στρατηγοῦντος Βελι- 
σαρίον τετύχηκον᾽ agricolis ita parcebat, ac tantam pro 
illis curam gerebat, ut eo duce nulli unquam eorum vis 
tllata fuerit. 

XII. Addit canon mercatores, quod non tantum de his, 
qui temporariam in hostico moram agitant, intelligendum est, 
sed et de subditis perpetuis: nam et horum vita ab armis 
aliena est: ac sub hoc nomine continentur simul alii opifices 


et artifices, quorum qusestus pacem amat, non bellum. 

XIII. 1 Ut ad eos veniamus, qui arma gesserunt, jam 
ante retulimus dictum Pyrrhi apud Senecam, qui vetari nos 
ait pudore, id est, equi respectu, ne capto vitam adimamus. 
Similem Alexandri sententiam attulimus, que cum feminis Ser: $10. 
conjungit captivos. Accedat illud Augustini: hostem pugnan- 44 Deut 


tem necessitas perimat, non voluntas. 


λογισμοῦ, xal τῆς χειρὸς οἱονεὶ μεθυ- 
ούσης, καὶ λόγον οὐκ ἐχούσης χειρα- 
γωγὸν καὶ πρύτανιν τῶν πραττομένων" 
τῆς δ᾽ ἀκμῆς τῶν δεινῶν παυσαμένης, 
καὶ καιρὸν ἤδη τῆς προαιρέσεως εἰἷλη- 
φυίας μετὰ στάθμης τινὸς καὶ κρίσεωε, 
τὰς τῶν πράξεων ἀρχὰς παρελέσθαι. 
τῇ χειρὶ, μοχθηρίαν γνώμης κατηγορεῖ 
τοῦ πράξαντος, εἴ τι μὴ κατὰ τὸ προσ- 
5*ov γίνοιτο" qud in preliis actuque 
belli fiunt : ea, qualiacunque sunt, fa- 
cienti veniam impetrant, ideo quod tali 
tempore obsidetur animus ebria manu 
rationemque non habente ducem ac pra- 
sidem actionum. At, ubi periculis suus 
abscessit vigor, vbi tempus cuncta exa- 
minandi ac judicandi accepit liber ani- 
mus, agendi imperium manui tradere, 


Sicut bellanti et 


pravum hominis propositum ‘indicat, 
si quid indecorum evenerit. Adde ejus- 


Cap. 10. § 1. 


hujus Lib. 


dem Gregore locum alterum, quem ia. 


his notis posuimus ad finem capitis vii. 
libri hujus, et de more laudabili Po- 
lonorum Chalcocondylam lib. v. Ju- 
lianus laudatione secunda Constantii, 
sub cujus persona bonum principem de- 
scribit: κρατήσας δὲ pera τῶν ὅπλων 
ἔπανσε τὸ ξίφος τῶν πόνων, μίασμα 
κρίνων τὸν οὐκ ἀμυνόμενον ἔτι κτείνειν 
καὶ ἀναιρεῖν" armis victor finem impo- 
suit gladii operibus, nefas existimans, 
homini non ultra se defendenti vitam 
adimere, [Legendum, in isto postremo 
Joco, non τὸ ξίφος τῶν πόνων, sed τὸ 
ξίφος φόνων, ut habet Editio Illustris 
SPANHEDMTLXI, Orat. 11. pag. 86 c. J. B.] 


XII. 


The Canon adds Merchants, which is to be understood, 


not only of those who make a temporary residence in the hostile 
country, but also of permanent subjects. For their life also is foreign 
to arms. And under this name are included Artisans, and Workmen, 
whose gain requires peace, not war. 

XIII. 1 To come to those who have borne arms, we have already 
quoted the specch of Pyrrhus in Seneca, who says that we are pre- 
vented, pudore, by decency, from putting a captive to death. We 
adduced a similar opinion expressed by Alexander, who conjoins cap- 
tives with women. Wo may add Augustine, Xenophon, Diodorus 
Siculus. . Zu 
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resistenti violentia redditur, ita victo vel capto misericordia 
jam debetur, maxime in quo pacis perturbatio non timetur. 
C»p.L $2. Xenophon de Agesilao: wpontyopeve τοῖς στρατιώταις τοὺς 
ἁλισκομένους μὴ ὡς ἀδίκους τιμωρεῖσθαι, ἀλλ᾽ ws ἀνθρώπους 
ὄντας φυλάσσειν᾽ monuit milites, ut captos non tanquam 
sontes punirent, sed tanquam homines custodirent. Apud 
Lib. x24 Diodorum Siculum est: πάντες ἀνατείνονται μὲν πρὸς τοὺς 
ἀντιταττομένους, εἴκουσι δὲ τοῖς ὑποπεπτωκόσι' omnes 
(Greeci) opponunt se repugnantibus, parcunt jam subactis. 
Lib. xvi 13. Eodem judice Macedones, qui sub Alexandro, πικρότερον 7] 
πολεμικώτερον προσεφέροντο τοῖς Θηβαίοις, acerbius ege- 

rant cum Thebanis quam belli fas ferebat. 
Cap. 96. 2 Sallustius historia Jugurthina, cum puberes post dedi- 
tionem interfectos narrasset, factum ait contra jus belli: quod 
| interpretare, contra 94} naturam et morem mitius viventium. 
L».vs — Apud Lactantium est: parcitur victis, et est locus inter arma 
Hie. iv. clementie. Laudat Tacitus Primum Antonium et Varum 
Flavianos duces, quod in neminem ultra aciem saviissent. 
De pace Orat. Aristides: ἀνδρῶν γάρ ἐστι καθ᾽ ὑμᾶς τὴν φύσιν, τοὺς μὲν 


ii. p. 50 c. , , , ^ . ‘ ε , 

Toni. ἀνθεστηκότας kaTeipryew τοῖς ὅπλοις" τοὺς δ᾽ ὑποπεσόντας 
ἡπίως μεταχειρίζεσθαι" hominum est nostri ingenii, resistentes 
armis coércere, prostratos tractare leniter. 

2 Reg. vi. 22. De captivis propheta Eliszeus regem Samaria sic alloqui- 
tur: an quos captivos abduceres, gladio tuo et arcu tuo eos 

v. 965, interimeres ? apud Euripidem in Heraclidis querenti nuntio, 


Hostem perimere vestra lex ergo vetat? 


4 Captivis parcere] Capitolinus M. anda deditio] Romani Persis, qui in 
Antonino: equitatem etiam circa cap- — arce Petre erant, apud Procopium, 
tos hostes custodivit. (Cap. 24.) Gotth. 1v. ὡς ἡμεῖς ὑμᾶς ye καὶ Yvyo- 

© Vitam salvam paciscentium, sive in μαχοῦντας οἰκτείρομεν, καὶ θανατών- 
prelio, sive in obsidione, non repudi- — Twv φειδόμεθα, καὶ πρὸς τὸν βίον 


2 When Sallust says, that all the men were slain after the sur- 
render, ho adds, contrary to the Laws of War: that is, contrary to the 
manner of humane nations. So Lactantius. So Tacitus of Antonius 
and Varus. So Aristides. 

Elisha the prophet says to the king of Samaria, 2 Rings vi. 22: 
Wouldest thow smite those whom thou hast taken captive with thy 
sword and with thy bow? So in Euripides. So the Byzantines and 
Chalcedonians are said to have done acts of extraordinary cruelty, in 
killing captives. And to spare captives, is a common law. So Seneca, 
already quoted. And when a general, embarrassed by the number of 
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Respondet chorus, 
Quem Mars reliquit prolio superstitem. 
Ibidem Eurystheus captivus: v. leu. 
Ques me necabunt, non erunt pure manus. 
Apud Diodorum Siculum Byzantii et Chalcedonii, quod capti- Lib. xii. ae. 
vos satis multos interfecissent, hoc elogio notantur: ἐπετέλησαν 
πράξεις ὠμότητι διαφερούσαν' perpetrarunt facinora eximie 
crudelitatis. Idem alibi *captivis parcere vocat ταὶ κοινὰ 110. xui ss, 
νόμιμα, jus commune: qui aliter agunt, eos ait extra contro- 
versiam peccare. Parcere captivis | jubet boni et equi natura, 


ut in philosophicis scriptis dicentem Senecam non diu est cum De Cem. 


audivimus. Et laudariin historiis eos videmus, qui cum nimia ' 
captivorum multitudo oneri aut periculo esse posset, dimittere 
omnes quam occidere maluerunt. 

XIV. 1 Easdem ob causas *vitam salvam paciscentium, 
sive in przlio, sive in obsidione, non repudianda deditio. Ideo 
Arrianus in deditos editam a Thebanis stragem, ait fuisse non De Esped. 
Grseci moris, οὐχ ᾿ἙΕἙλληνικὴν σφαγήν. Ac similiter Thucydi- 
des libro m1. ἑκόντας τε ἐλάβετε, καὶ χεῖρας προϊσχομένουν" Cap. 58. 
ὁ δὲ νόμος τοῖς Ἕλλησι μὴ κτείνειν τούτους" tolentes nos et 
manus tendentes accepistis in potestatem. Mos autem Gra- 
corum est, tales non interficere. Et apud Diodorum Siculum 
Syracusani senatores: σώζειν τὸν ἱκέτην, ἄξιον τῆς μεγαλο- Bi.xi.gi. 
ψυχίας, magno animo dignum est supplici parcere. Sopater: 
νόμος ἐστὶ τοὺς ἱκέτας σωζειν € ἐν τοῖς πολέμοις" moris est, in 
bellis servare supplices. 

2 In obsessis oppidis observatum a Romanis, antequam 
murum aries percussisset. Cesar Aduaticis denuntiat, se Libil denen 


ἐνδιαθρυπτομένους re xal βλακεύοντας et vitam delicate fastidientes servare, ut 
ἐλεεῖν ἀξιοῦμεν, ὡς Ῥωμαίοις Xpirri-. decet. Christianos et Romani imperii 
avoie νόμος" nos vero vestrum smisere- — cives. (Cap. 12. Hist. Miscell.) Vide 
mur jugum cervice jactantium, mortem- Serranum in rebus Francisci I. et Hen- 
que concupiscentibus parcere volumus, — rici II. 


his captives, dismisses them, he is praised in history. 

XIV. 1 Hence surrender on condition of life is accepted, both in: 
a battle and in a siege. Hence Arrian says that the slaughter of the 
Thebans, who had surrendered, was ap un-Greek massacre. So Thu- — 
cydides, You received us, holding out our hands as surrendering: to kill 
such is not the Greek custom. So the Syracusans in Diodorus; and 
Sopater. 


2 In besieging towns, the Romans did this, before the velie 


. - - - 
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dicas, tanquam recta velle imitari ? Accusat Syracusanos. 
Pwt Ti. hoc nomine Plutarchus, quod Hicets uxores ac liberos occide- 
ber rint, ideo tantum, quod Hicetas Dionis uxorem, sororem et 
s. "d . 
filium interfecisset. 

8 Utilitas etiam, qux ex terrore in posterum speratur, ad 
jus dandum czdis non pertinet; sed, si subsit jus, potest inter 
causas esse, ob quas jus non remittatur. 

4 Obstinatius autem studium in suas partes, si modo causa 
earum non sit omnino inhonesta, supplicium non meretur, ut 

Li t eta. apud Procopium disserunt Neapolitani: aut, si qua ejus poena 
- est, non debet ad mortem pervenire: neque enim id statueret 
Polyen.iv. sequus judex. Alexander, cum in oppido quodam, quod acrius 
restiterat, puberes omnes jussisset interfici, visus est Indis 
bellare latronum more, eamque famam reveritus rex victoria 
clementius uti ccpit. Melius idem Milesiis quibusdam parci 
voluit, ὅτι γενναῖοί τε kai πιστοὶ αὐτῷ ἐφαίνοντο, quod eos 
De Exped. videret generosos ac suis fidos esse, qus Arriani verba sunt. 
Phyto Reginorum pretor, cum ob pertinacius defensam urbem 
& Dionysio ad cruciatus et mortem raperetur, exclamavit, eo 
quod urbem noluisset prodere, supplicio se affici, cujus ultionem 
Bt His. Deus brevi esset exacturus. Diodorus Siculus poenas has — 
iniquas, ἐκνόμους τιμωρίας vocat. Valde mihi placet votum 
Per.vi.— quod est apud Lucanum: 


© Videtur heic excidisse vox civitatis, | quum] Crudele hoc visum seculis pos- 
aut similis, Adcurate enim loquendo,  terioribus notat ad x. ZEneidos Servius 
non regio, sed civitas, aut societas, dici — (ad vers. 519.) 
potest constare ez humano genere. J. B. à Turba peccantum] Quicquid multis 
& Facinusque animo versabat ini- — peccatur, inullum est. Scholiastes Ju. 


the Syracusans on this ground, as having put to death the wives 
and children of Hicetas, because he had killed the wife, sister, and son 
of Dion. 

8 The advantage which is expected by striking terror, cannot give 
a right to kill men: but if we have a right, it may be a reason for 
not remitting it. 

4 An obstinate adherence to one’s own party, if their cause be not 
indecently bad, does not deserve punishment : [so in Procopius:] or at 
least, not & punishment extending to death; for no impartial judge 
would so decide. When Alexander ordered the men to be put to 
death, in a town which had resisted obstinately, the Indians thought 
him a ruffian; and he, in fear of such a reputation, afterwards used 
his victory more temperately. To the Milesians he was more gene. 
rous, sparing them for their fidelity to their friends. When Phyto the 
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ἀλλὰ περιΐππευσεν, φείδεσθαι κελεύων, ὡς μετὰ μικρὸν. ἰδίων 
ἐσομένων non passus est impetu oppugnari, sed equitatu 
circumdedit : parci jubens ut mox suis futuris. 

XVI. 1 Adversus hxc sequitatis ac juris naturalis pree- 
cepta exceptiones adferri solent minime just, nempe, si talio 
exigatur, si terrore opus sit, si pertinacius restitum sit. Atqui 
hzc non sufficere ad justam csedem facile intelliget, qui eorum. 
meminerit, que» de justis occidendi causis supra sunt prodita. 

A captivis et deditis aut dedere se cupientibus periculum non vide vie. de 
est: ut ergo juste occidantur, oportot crimen antecedat, et» @ εἰ δα. 
quidem tale, quod squus judex morte vindicandum censeret. 

Atque ita videmus interdum in captos aut deditos sevitum, 

aut deditionem sub vitse pacto non acceptam, si qui de injus- 

titia belli convicti, tamen in armis perstitissent ; si immanibus 

convitiis famam hostis lacerassent; si fidem violassent, aut 

aliud gentium jus, ut legatorum ; si transfuge essent, 

2 Attalionem natura non admittit, nisi in ipsos qui de- 
liquerunt: neque sufficit quod hostium unum quasi corpus 
fctione quadam intelligatur, ut ex iis potest inteligi, que de — 
poenarum communicatione supra a nobis tractata sunt, Apud Lb il s 
Aristidem legimus: πῶς οὐκ ἄτοπον κατηγορεῖν μὲν καὶ Aé- De pace, i 
eyetw ὡς ἁμαρτήματα συμβαίη, μιμεῖσθαι δ᾽ ἀξιοῦν ws ὀρθώς ἴσα. νι. 
ἔχ vra; nonne absurdum, ea que accuses et prave facta 


it: fugerent, qui vellent. Polybius, [Ni- — reor ut memoria Auctorem nostrum fe- 
hil tale reperio apud PotrBium; etve-  fellerit, J. B.) | 


and natural justice are often allcged :—Retaliation:—the necessity of 
striking terror:—the obstinacy of the resistance. It is easily seen 
that these are insufficient arguments. There is no danger from cap- 
tives or persons willing to surrender; and therefore, to justify put- 
ting them to death, there should be antecedent crime, of a capital 
amount. And when this can be urged, surrender on condition of 
life is sometimes not accepted; or they are put to death after sur- 
render: for instance, those who, though convinced of the injustice of 
the war, remained in arms; or attacked the reputation of their eno-. 
mies with monstrous calumnies; or violated faith; or other laws, 
such as the rights of legation; or were deserters. 

2 But as to Retaliation, nature does not allow it, except against 
the offender himsclf. Nor is it sufficient, that the enemy is, by a sort 
of fiction, conceived as forming one body; as appears from what we 
have said above of the punishment of accessories. Aristides speaka 
of blaming what others do, and yet imitating it. Plutarch accuses 


ProCwemt inquit Cicero. 
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Tot simul infesto juvenes occumbere letho 
Bsepe fames pelugique furor, subiteque ruins, 
Aut cceli terrtequo lues, aut bellica clades, 
Nunquam poena fuit. 


Ne nimium multi penam subirent, sortitio comparata est, 


Sallustius ad Cxsarem: neque quisquam te 


Orat. L 4e. ad crudeles penas aut acerba judicia invocat, quibus civitas 


Rep. Ord. c. 
40. Lib. vi m 


Fragm. 


: belli, n. 


Lib. i. 7. 


Liv. xxvii. exemplo, qui aiebat, se non in 


agis vastatur quam corrigitur. 
XVIII. 1 De obsidibus quid ex jure natur: statuendum 


sit, accipi potest ex iis, qux in superioribus dicta a nobis sunt. 
Olim cum vulgo crederetur quisque in vitam suam id juris ha- 
bere, quod in res alias, que in proprietatem veniunt, atque id 


jus consensu aut tacito aut expresso a singulis pervenisse ad 


civitatem, minus mirandum est, si obsides privatim innoxios 
ob peccatum civitatis morte affectos legamus, sive tanquam ex 
suo peculiari consensu, sive tanquam ex publico, cui et suus 
Viet. defers includeretur. At, postquam verior sapientia nos docuit domi- 
nium in vitam Deo exceptum, sequitur, ut solo consensu nemo 


jus cuipiam dare possit in vitam aut suam, aut civis sul. Atque 


ideo Narseti bono duci atrox visum de innoxiis obsidibus sup- 
plicium. sumere narrat Agathias: de aliis alii: etiam Seipionis 


Sic enim agendum est cum multitudine 
peccantium; severitas autem exercenda 37. 
est in peccata paucorum, (Epist. XX11. 
ᾷ 5. divis. Benedictin. Edit.) Adde 


obsides innoxios, !sed in ipsos 
Gailium de Pace Publica, Lib. 11. cap. ix. 


| Sed in ipsos qui defecissent δαυΐ- 
turum] Idem ait Julianus apud Euna- 


Seneca, Pardon is necessary, when the whole army has deserted. What 
takes away the wise man's anger? the offender? number. So Lucan. 


Cicero speaks of lot in such a case, So Sallust to Cesar. 


XVIII. 1 What is to be the rule of hostages, we have already 


suggested. Formerly, when it was believed that every one had a right 
over his own life, and that he had transferred this to the state, it is 
not so surprizing, if wo find hostages, without any private crime, put 
to death, for the fault of their city ; either as by their own consent, or 
by the public consent, in which their own was included. But when a 
better wisdom has taught us that our life is not put in our power by 


God, it follows that no one can by mere consent give a right over 
i life, or that of his fellow-citizen. And so Narses thought it 


atrocious to punish innocent hostages: and Scipio said he would not 
punish the hostages, but the offenders: not the unarmed, but the armed. 
2 What is said by recent writers, that such conventions are valid if 


ΜΝ: 
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qui defecissent seeviturum : nec ab inermi, sed ab armato hoste 
ponas expetiturum. 
2 Quod autem ex recentioribus jurisconsultis non ignobiles, w Menoch. Arb. 
conventiones tales valere dicunt si moribus firmentur, accipio, * 
si jus vocant. solam impunitatem, qu: in hoc argumento sepe 
venit sub tali nomine: sin a peccato immunes putant, qui ex 
conventione sola vitam adimunt alicui, vereor, ne et fallantur 
ipsi, et periculosa auctoritate alios fallant. Plane si qui obses 
venit, est aut ante fuit in numero graviter delinquentium, aut 
postea fidem & se datam in re magna fefellit, fieri potest, ut 
supplicium injuria vacet. 
3 At Clelis, que “non sua sponte, sed civitatis jussu 
obses venerat, cum tranato Tyberi effugisset, apud regem 
Etruscum non tuta solum, sed et honorata virtus fuit, 
quz Livii in hac re enarranda verba sunt. - Lib. ii. 13. 
XIX. Illud adhuc addendum est, omnes commissiones, 
qui: ad jus consequendum aut bellum finiendum nullius sunt 
usus, sed meram habent virium ostentationem propositam, id 
est, ut Greci loquuntur, ἐπίδειξιν ῥώμης μᾶλλον ἥ πρὸς πο- Am. Lit. 
λεμίους a*yüva, et cum officio Christiani hominis et cum ipsa 
humanitate pugnare. Itaque serio hzc vetare debent rectores, 
inutiliter fusi sanguinis rationem ei reddituri, cujus vice gla- 
pium Ezcerpto Legationum'. pag. 9.Ed. obsidum id onus detrectantium et ob 


Hesch. id punitorum, apud Nicetam libro rr. 
k Non sua sponte] Confer historiam (in Vit. Jsac. Ang. c. 7.) 


authorized by custom, I allow, if they mean that they obtain impunity, 
which often passes for right; but if they mean that they are free from 
sin, who take away life on a mero convention, I am afraid they are 
both wrong themselves, and mislead others. If, however, a person 
who comes as a hostage, is or has been a grave criminal, or griev- — 
ously violates his faith given, it may be that the punishment may be 
ight. 

δ 8 But Clelia, who was sent as a hostage, not by her own consent 
but by command of the city, and who escaped by swimming the Tiber, 
was praised by the Etruscan king, as Livy says. 

XIX. We must add, that all combats by challenge, which are of 
no use in obtaining rights, or in ending the war, but are merely for the 
sake of shewing valour or skill, are at variance with Christian duty 
and, with humanity. Rulers ought decisively to forbid such, since 
they must render an account to him, in whose stead they bear the 
sword, of blood shed uselessly. So Sallust praises leaders who con- 


\—2 


Germ. e. 39. - 
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dium gestant. Quippe et ‘Sallustio laudati duces, qui in- 
cruento exercitu victoriam deportarent. Et de Cattis notm 
virtutis populo Tacitus: !rari excursus et fortuite pugna. 


7 Apud SERvIUM, in ZEn. x1, Vide μάχεσθαι xal κινδυνεύειν τοὺς στρατιώ- 
Fragmenta SaLLUsTIL Lib. vr. cap.25. rae ἀναγκάζοντος" quod gloria magis 
pag. 102. Ed. Wass. J. B. studio quam ex utilitate milites in peri- 
. | Rari excursus et fortuite pugne] — cula truderet, preliisque oljiceret. (Pag. 
Demetrium reprehendit Plutarchus: 908 c.) 
φιλονεικίας ἕνεκα μᾶλλον ἣ χρείας 


quer bloodlessly. So the Catti, a people of known valour, are praised. 
by Tacitus, because, with them, champions stepping out of the ranks, and 
chance fights, are rare. . 


CAPUT XII. 
TEMPERAMENTUM CIRCA VASTATIONEM ET SIMILIA. 
Y. Quo vastatio justa sit et V. Sires ipsa ad bellum foven- 


quatenus. dum nullius sit usus. 
IL <Abstinendum a vastatione, VI. Hoc mazime locum habere 


si res nobis fructuosa sit et in his gue sacra sunt aut 
extra hostis potestatem. sacris accedunt : 
IIL Si magna sit spes celeris VII. Jtem religiosis: 
victoria : VIII Utilitates, que ex tali mo- 
IV. Si hostis habeat aliunde quo deratione sequuntur, anno- 
ec sustentet : tates. ' 


I. 1 ΤῊ ΕΒ alterius ut perdere quis sine injuria possit, horum 

trium unum anteccdat necesse est: aut necessitas 
talis, que in primi dominii institutione excepta debeat intelligi; 
ut si quis tertii gladium, quo usurus sit furiosus, periculi sui 
evitandi causa in amnem projiciat, quo ipso tamen casu manere 
obligationem damni resarciendi ex veriore sententia alibi dixi- Uy. 0. 
mus: aut debitum aliquod procedens ex insqualitate, nimirum 
ut res perdita imputetur in illud debitum quasi percepta, 
alioqui enim jus non esset: aut meritum aliquod malum, cui 
poena talis par sit, aut cujus mensuram pena non excedat: 
nam, ut recte notat sani judicii theologus, ut propter pecora vie. de pore, 
abacta aut domos aliquas incensas totum regnum vastetur, = ' 
squitas non fert: quod et Polybius vidit, qui in bello non in Lm v. n. 


πάρτε XII. Restraints as to Wasting, and the like. 


I. 1 In order that any ono may destroy the property of another 
without wrong, one of these three things is necessary :—either such 
a necessity as must bo supposed to be accepted in the first institution 
of property: (as if any ono, to save himself, threw into the river the 
sword of another, which a madman was going to use; in which case, 
however, the better opinion is, that the obligation of restitution 
remains :)—or some debt remaining unpaid, in which case the thing 
destroyed is to be reckoned as received, otherwise the right does not 
exist :—or some ill desert, to which such punishment is suited, and so 
that the loss does not exceed the desert: for, as a sound theologian 
rightly notes, it is not equitable that for some cattle driven away, or 

...Bome houses burnt, a kingdom should be laid waste; as Polybius also 
said; who would not allow that in war punishment should go on to an 
‘indefinite extent, but only so far that the offenses may be cquitably 


Strat. e. 6. 


In Plat 4 
Republ. p. 


Lib. iv. 9. 
n. ἃ. 
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infinitum vult vagari penam, sed usque eo, ut delicta sequo 
modo expientur. Et hw quidem cause et intra hos duntaxat 
fines faciunt ut absit injuria. | 

2 Ceterum, nisi causa utilitatis suadeat, stultum sit, nullo 
suo bono nocere alteri. Ideo, qui sapiunt, utilitatibus moveri 
solent, quarum pr:zecipua est illa, quam annotavit Onosander: 
τὴν γῆν τῶν πολεμίων φθειρέτω καὶ kaiére Kal τεμνέτω. (rr 
μία γὰρ χρημάτων kai καρπῶν ἔνδεια μειοῖ πόλεμον, ὥσπερ 
ἡ οὐσία τρέφει. Hostium terram perdere, urere, populari 
meminerit. Nam et *pecuniarum et frugum penuria bellum 
minuit, quantum auget copia: & quo non discrepat illud 
Procli: στρατηγικὸν τὸ τῶν ἀγωνιστῶν περικόπτειν τὴν 
εὐπορίαν, boni est Imperatoris hostium copias undique acci- 
dere. De Dario Curtius: credebat inopia debellari posse 
nihil habentem nisi quod rapiendo occupasset. 


& Pecuniarum εἰ frugum penuria 
bellum minuit] Philo de Vita Contem- 
plativa : ol πολέμιοι xeipovaiww ἢ ὃεν- 
δροτομοῦσι τὴν τῶν ἀντιπάλων χώραν, 
ἵνα σπάνει τῶν ἀναγκαίων πιοσθέντες 
ἐνδῶσε" solent hostes vastare et arboribus 
nudare terram hostilem, ut hostes eo fa- 
cilius se dedant rerum necessariarum 
penuria, (Pag. 891 n.) Idem in Di- 
ris: διττὰν ἐργαζόμενοι σνμφορᾶν, λι- 
μὸν μὲν φίλοις, ἐχθροῖς δὲ περιουσίαν" 
duplex sibi malum acquirunt, inopiam 
amicis, copiam hostibus, (Pag. 930 4. 
init. lib.) 

δ Philo] Alter ejusdem scriptoris 
locus de humanitate dignus et ipse qui 
buc transscribatur: ἐπιδαψιλευόμενοε 
τὸ émiecxis, πάλιν πλουσίως αὑτῷ καὶ 


κατακόρως χρῆται, μοτιὼν ἐπὸ μὲν 
τῶν λογικῶν ἐπὶ τὰ ἄλογα, ἀπὸ δὲ 
τῶν ἀλόγων ἐπὶ τὰ φντὰ, περὶ ὧν αὖ- 


᾿τίκα λεκτέον, ἐπειδήγε περὶ τῶν πρό- 


τερον ἀνθρώπων, καὶ τῶν ὅσα Weyer 
μεμοίραται, λέλεκται. ἀπείρηκε τοίνυν 
ἄντικρυς μήτε δανδροτομεῖν ὅσα TH 
ἡμέρον ὕλης, μήτε κείρειν ἐπὶ λύμῃ 
σταχνοφοροῦσαν πρὸ καιροῦ πεδίαδα, 
μήτε σννόλωςε καρπὸν διαφθείρειν, ἵνα 
περιουσίᾳ μὲν τροφῶν ἀφθόνων χορη- 
γῆται τὸ τῶν ἀνθρώπων γένος, περιου- 
σιάζη δὲ μὴ μόνον τῶν ἀναγκαίων, ἀλλὰ 
καὶ τῶν πρὸς τὸν ἁβροδίαιτον βίον. 
ἀναγκαίον μὲν γὰρ ὁ τοῦ σίτον καρπὸς 
els τροφὴν ἀνθρώπων ἀποκριθείς" πρὸς 
δὲ τὴν ἁβροδίαιτον βίον, αἱ τῶν ἀκρο- 
δρύων ἀμύθητοι ποικιλίαι. γίνονται δὰ 


expiated. And for these causes, and within these limits, to damage 


Onosander notes: Let the general waste, burn, and ravage the enemy's 
country; for the want of money and provision breaks down ἃ war as 
abundance holds it up. And so Proclus, Jt is the part of a good gene- 
ral to cut off the enemy's resources. So Curtius, of Darius. 


3 Such ravage is tolerable (to the moralist) as in ἃ short time 


reduces the enemy to scek peace: which was the kind of war that 
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9 Et illa quidem populatio ferenda est, que brevi ad pa- 
cem petendam hostem subigit : quo genere belli usus Halyattes Heroa i 17. 
in Milesios, Thraces in Dyzantios, Romani in Campanos, Ca- Polyb. i. 4s 
penates, Hispanos, Ligures, Nervios, Menapios. At, si recte ii. € ».1. 
rem expendas, plerumque admittuntur talia odio magis quam 1. Lem, xxr 
prudenti ratione. Ferme cnim evenit, ut aut cause illas sua- Cesar de 
dentes cessent, aut ut alix sint validiores, que dissuadeant. ** 

II. 1 Id eveniet primum, si nos ipsi rem frugiferam ita 
teneamus, ut hostibus non possit esso in fructu. Quo proprie 
spectat lex divina, que in vallum bellique opera vult impendi Dae. ax. is, 
arbores feras, frugiferas vero asservari ad victum, addita ^ 
causa, quod non ut homines, ita et arbores adversum nos in 
prelium consurgere possint: quod ex rationis similitudine 
> Philo etiam ad agros frugiferos producit, legi hsec verba δίς Decry mapis 
fingens: quid rebus inanimis qua et mites sunt et mites 


ἂν ἐνδείαις πολλάκις ὅτε καὶ τροφαὶ 
δεύτεραι. καὶ προσνπερβάλλων, οὔτε 
τῶν πολεμίων χώραν τέμνειν ἐᾷ, πα- 
ραγγέλλει δὲ ἀπέχειν δενδροτομιῶν, 
ἄδικον ὑπολαμβάνων τὴν πρὸς ἀνθρώ- 
grove ὀργὴν ἀποσκήπτειν εἷς τὰ μηδενὸς 
αἴτια κακοῦ. ἔπειτα δὲ ἀξιοῖ μὴ μόνον 
τὸ παρὸν προορᾶσθαι, μηδενὸς ἐν ὁμοίῳ 
uévorros, ἀλλὰ πάντων τροπαῖς καὶ 
μεταβολαῖς χρωμένων, ὡς εἰκὸς εἶναι 
τοὺς τέως δυσμενεῖς ἀἐπικηρυκευσαμέ- 
vove καὶ συμβατηρίων ἄρξαντας, ἐν- 
σπόνδους αὐτίκα γενόσθαι. φίλουε δὲ 
τροφῶν ἀναγκαίων ἀποστερεῖν χαλε- 
τὸν, μηδὲν ταμιευσαμένουν τῶν ἐπ᾿ 
εφελείᾳ, διὰ τὴν τοῦ μέλλοντος ἀδη- 
λότητα. πάνυ γὰρ ἐκεῖνο καλῶς εἴρηται 
rote παλαιοῖς, ὅτι καὶ φιλίαε κοινωνη- 


τέον, μὴ ἀπογινώσκοντας ἔχθραν, καὶ 
wpocxpoveréoy ὡς φιλίας ἐσομένης, 
ἵνα ἕκαστος ἐν τῇ ἑαυτοῦ φύσει τα- 
pteónraí τι τῶν els ἀσφάλειαν, καὶ μὴ 
ἀπογυμνωθεὶς ἐν ἔργοιξ καὶ λόγοις, me- 
Tavoy τῆς ἄγαν εὐχερείας, ὅτ᾽ οὐδὲν 
ὄφελοε, αἰτιώμενος ἑαντόν. τὸ λόγιον 
τοῦτο χρὴ φυλάττειν καὶ τὰς πόλεις, 
ἐν μὲν εἰρήνῃ προνοουμένας τῶν κατὰ 
“πόλεμον, ἐν δὲ πολόμω τῶν kat! εἰρή- 
νην, καὶ μήτε τοῖς σνυμμάχοιᾳ ἀνέδην 
προσπιστεύειν, ὡς οὗ χρησομένοις pe- 
ταβόλῃ πρὸς τὸ ἀντίπαλον, mire τοῖς 
“πολεμίοις εἰσάπαν ἀπιστεῖν, εἷς οὐ δυ- 
ψναμένοις wore μεθαρμόσασθαι πρὸς τὸ 
ἔνσπονδον. εἰ μέντοι καὶ μηδὲν ὑπὲρ 
€x8pou πρακτέον διε’ ἐλπίδα καταλλα- 
γῶν, οὐδὲν ἐχθρὸν φντὸν, ἀλλὰ πάντα 


Halyattes carried on against the Milesians, the Thracians against the 
Byzantines, the Romans against the Campanians, Capenates, Spaniards, 


Ligurians, Nervians, Menapians. 


Butif you weigh the matter well, 


you wil find that ; such. practievs-xrr-mmtrteg, rather Um 


ite 


than prudence, _For it generally happens, either that these motives 
cease, or that other motives which act the other way are more powerful. 


II. 1 That willbe the. case, in the first place, if we are in posses- 


sion of the country which yields prov isions, so that it it cannot avail the 


- me 
-- 


aw (Deut. xx. 19, 20), which forbids the cutting down fruit-trees for 
bulwarks and other warlike uscs, and points out trees which do not 


Pyth. 
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fructus ferunt irasceris ? an vero in morem hominum qui 
hostes. sunt, inimicitie significationem arbores produnt, ut 
pro his que faciunt aut facere minantur stirpitus evellendes 
eint ? quin prosunt victoribus, probentque copiam rerum 
quas necessitas exigit, imo et ad voluptatem ; non sol homi- 
nes tributa ferunt, sed meliora arbores statis temporibus, ac 


et ism talia ut sine iis vivere non detur. Josephus vero ad. eundem 


locum, si vocem edere possent arbores clamaturas ait, inique 
se cum belli caus» non sint perferre belli ponas. Neque 
aliunde, ni fallor, originem habet illud Pythagoricum apud 
Jamblichum : ἥμερον φυτὸν καὶ ἔγκαρπον μήτε βλάπτειν, 


ἄνσπονδα καὶ ὠφέλιμα" τὰ δ᾽ ἥμερα 
καὶ διαφερόντως ἀναγκαῖα, ὧν ὁ καρ- 
πὸς ἢ τροφή ἐστιν, ἢ ἰσότιμον τροφῇ 
κτῆμα. οὗ δεῖ πολεμεῖν πρὸς τὰ μὴ 
πολέμια, τέμνοντας ἢ καίοντας 9) ρί- 
ζαις αὐταῖς ἀνασπῶντας, arep αὑτὴ 
κὶ φύσις ὑδάτων ἐπιῤῥοίαις καὶ θέρουε 
εὑκρασίαις ἐτελειογόνησε, δασμοὺς ἐτη- 
σίους οἴσοντα ἀνθρωποῖς oia βασιλεῦ- 
. eu. épéAnce δ᾽ αὐτῷ καθάπερ ἀγαθῷ 
᾿ προστάτῃ ἄληπτον εἶναι μιὶ μόνον ζώ- 
ose, ἀλλὰ καὶ φυτοῖς ἰσχύν τε καὶ ῥώμην, 
καὶ μάλιστα τοῖς ἡμέροις, ἐπειδὴ καὶ 
᾿πλείονος ἄξια φροντίδος ἐστὶ, καὶ οὐχ 
ὁμοίως τοῖς ἀγρίοις ἔγγονα, γεωργικῆς 
ὀπιστήμης δεόμενα πρὸς κραταιοτέραν 
δύναμιν" ZEquitatem suam etiam largius 
dispensans Moses, valde ea ubertim ac 
liberaliter utitur, descendens a ratione 
utentibus ad muta animantia, ab his vero 
ad ea, qua e terra nascuntur, de quibus 
nunc dicendum est, quando de hominibus 
ut prestantissimis, et aliis, que animam 
sentientem nacta sunt, jam egimus. Di- 
serte itaque vetuit aut exscindere arbores 


mites, aut exitialiter ante tempus deme- 
tere frugiferas terras, aut ulloe omnino 
Jructus corrumpere, ut abundantia. ali- 
mentorum instruatur humanum genus: 
abundent autem non modo necessaria, sed 
et qud ad vitam delicatiorem faciunt. 
Necessaria enim fruges, ad homines nu- 
triendos seposita res: ad delicias vero 
omnium de arboribus nascentium vari- 
etas: que sepe, ubi alia deficiunt, suc- 
cedunt in alimentorum locum. Ultra 
procedens, terram etiam hostilem vastari 
non sinit: pracipue vero excidiis arbo- 
rum abstineri jubet, iniquum existimans, 
iram in homines conceptam erogari im 
ea, que causa mali nullius sunt. Hoc 
ipso et illud docet, non presens tempus 
spectare tantum, cum nihil in suo statu 
maneat, sed cuncta vicibus ac mutatio- 
nibus subjecta sint, ita ut facile sit eos 
qui nunc suni hostes, ubi ad colloquia et 
pacta ventum erit, rursum faederatos A- 
eri. At amicos necessariis. fraudare 
durum, quibus ob futurum incertum 
etiam asservari debuerant, que usui esse 


supply food, as proper to be used for such purposes; and adds the 
reason that * the tree of tho field is man's life," and that they cannot 
war against man, as man can. And this Philo extends to fields which 
have fruit ; adding, that they minister food and comfort to the victors: 
they pay tribute. Josephus adds, on the same place, that if the trees 
could speak they would complain of the injustice of their bearing the 
penalty of the war, of which they are not the cause. And on the same 
ground rests the Pythagorean dictum in Jamblichus, that it is unlawful 


to hurt a fruit-bearing tree. 


2 Porphyry, in his book Against Eating Animals, epeaking of the 
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μήτε φθείρειν" mansuetam frugiferamque arborem nec le- 
dere nec exscindere fas esto. 

2 *Porphyrius vero mores Judaicos describens libro de 
non edendis animalibus quarto, legem hane, consuetudine ut 
puto interprete, etiam ad animantia ruris operi inservientia 
producit: nam his quoque ut in bello parceretur à Mose prse- 
ceptum ait: Thalmudica vero scripta et Hebrrei interpretes . 
addunt, “legem hanc porrigendam ad rem quamvis qus sine 
causa peritura sit, ut si zedificia comburantur, esculenta ac po- 
tulenta corrumpantur. Consentit cum hac lege ducis Atheni- 
ensis Timothei prudens moderatio, qui narrante Polysno, οὐκ Strat li. M. 
ἐπέτρεπεν OUTE οἰκίαν ovre ἔπαυλιν καθαιρεῖν, ov μὴν οὐδὲ" 


possunt. Verissime enim dictum anti- 
quis, ita amicis utendum, ut non puten- 
tur mulle supervenire posse inimicitie, 
et ita tractandas offensas, ut amicitia 
speretur, nimirum ut quisque intra ani- 
mum aliquid recondat, quo tutus sit, et 
non 60 nimium nudato per verba et facta 
sor penitentiam agat nimie sue cche- 
mentia; seque accuset, ubi res sanari 
amplius non potest, oraculum koc et ci- 
vitatibus observandum est, ut pacis tem- 
pore parent, qua ad bellum sunt opus, 
in bello vero, qua ad pacem: ac neque 
an :is supra modum fidant: tanquam 
qui non possunt in contrarium verti ; ne- 
que hostibus ita diffidant, quasi nun- 
quam possint ad amicitiam reduci. Quod 
si etiam pro hoste nihil faciendum esset 
in spem conciliationis, certe nihil corum, 
que terra fert, hostile: quin amica om- 
nia, utilia omnia: wmitissima vero vel 
maxime necessaria, ut quorum fructus 
axt alimentum sint, aut par aliquid ali- 
mento. Non oportet bellum inferre belli 
‘nesciis, NOR secare, non urere, non ezetir- 


pare radicitus, qua natura aquarum ire 
rigationibus et estatum sereno tenere 
educavit, ut tributa hominibus velut re- 
gibus ferrent. Cura autem ei ut com- 
muni rerum omnium et optimo prasidi 
Suit, illesam praestare non animantibus 
tantum sed et terra fatibus vim ae robur, 
presertim vero mitibus, quia majoris tu- 
tela indigent, nec ad sylvestrium morem 
Secunda sunt, sed peritam culturam de- 
siderant, ut firmitatem consequantur. 
(Pag. 712, 713. .Edit. Paris.) 

€ Porphyrius vero) Verba ejus sunt: 
φείδεσθαι δὲ κελεύει xd» τῇ πολεμίᾳ 
τῶν συνεργαζομένων ζώων καὶ μὴ φο- 
νεύειν" parci etiam jubet lez in terra 
quamcis hostili animantibus operum so- 
ciis, ita ut ea occidere non liceat. (Pag. 
994. Edit. Lugd. 1020.) 

4 Legem hanc porrigendam) Contra 
vero restringendam, addita exceptione, 
nisi arbores in suburbanis locis impedi- 
ant jaculatores. [Vide SELDEN. de Jure 
Nat. et Gen? Lib. vi. c.15.. J. B.) 


manners of the Jews, being guided, as I conceive, by custom, extends 
this to animals used in agriculture: for he says that Moses commanded 
to spare these also. And tho writers of the Talmud, and the Hebrew 
Commentators, say that this law is to be extended to anything which is 
destroyed without cause, as when buildings are burnt, or victuals 
spoiled. And with this law, agrees the prudent moderation of Timo- 
theus, the Athenian general, who did not allow a house or city to beburnt, 
or a fruit-tree to be cut down, as Polyrenus relates. In Plato's Laws 
we have this, that the land is not to be ravaged nor houses burnt. - 
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ἥμερον δένδρον exxómTew' non patiebatur aut domum, aut 


villam dirui, aut arborem frugiferam exscindt. 
Pog. 470, 471. lex. Platonis de Republica quinto: μήτε “γὴν τέμνειν, unre 


Exstat et 


οἰκίαν ἐμπιπράναι, ne terra vastetur, ne domus incendantur. 
3 Multo vero magis hoc locum habebit post plenam vic- 


ogc... toriam, Corinthum excisam non probat Cicero: ubi tamen 


fede tractati erant Romanorum legati: idemque alibi horrifi- 
cum, nefarium, omni imbutum odio dicit bellum, quod parieti- 


Lib. xxvi. 1&. bus, tectis, columnis, postibus fit. Laudat Livius Romanorum 


lenitatem victa Capua, quod non ssvitum sit incendiis ruinis- 
que *in tecta innoxia murosque. Agamemnon apud Senecam: 


Equidem fatebor (paco dixisse hoc tua 
Argiva tellus liceat) affligi Phrygas, 


€ In tecla innoxia murosque] Egre- 
gis est hujus argumenti epistola Beli- 
sarii ad Totilam apud Procopium Got- 
thicorum 111. πρότερον μὲν κάλλη οὐκ 
. ὄντα ἐργάζεσθαι, ἀνθρώπων ἂν φρονί- 
puer εὑρήματα εἶεν καὶ πολιτικῶς βιο- 
τούειν ἐπισταμένων. ὄντα δὰ ἀφανίζειν 
τῶν γε ἀξυνέτων εἰκὼν, καὶ γνώρισμα 
τοῦτο τῆς αὑτῶν φύσεωε οὐκ αἰσχυνο- 
μένων χρόνῳ τῷ ὑστέρῳ ἀπολιπεῖν. 
Ῥώμη μέν τοι πόλεων ἁπασῶν, ócat 
bg’ ἡλίῳ τυγχάνουσι οὖσαι, μεγίστη 
τε καὶ ἀξιολογωτάτη ὡμολόγηται εἷ- 
vat. οὐδὲ γὰρ ἀνδρὸς ἑνὸς ἀρετῇ eipya- 
erat, οὐδὲ χρόνου βραχέος δυνάμει εἰς 
τόσον μεγέθους τε καὶ κάλλους ἀφῖκ- 
ται. ἀλλὰ βασιλέων μὲν πλῆθος, dv- 
δρῶν δὲ ἀρίστων ξυμμορίαι πολλαὶ, 
χρόνου τα μῆκοε καὶ πλούτου ἐξουσίας 
ὑπερβολὴ, τάτε ἄλλα πάντα ἐκ πάσης 
τῆς γῆς, καὶ τεχνίτας ἀνθρώπονε ἐν- 
ταὐθαξυναγαγεῖν σχυσαν᾿ οὕτω τετὴν 
πόλιν τοιαύτην, οἱανπὲρ ὁρᾶς, κατὰ 
βραχὺ τεκτηνάμενοι, μνημεῖα τῆς πάν- 


Twy ἀρετῆς τοῖς ἐπιγενησομένοις daré- 
λίπον. ὥστε κἡὶ εἰς ταῦτα ἐπήρεια, εἰ- 
κότως ay ἀδίκημα μέγα ele rude dy- 
θρώπους τοῦ παντὸς αἰῶνος δόξειαν εἷ- 
ναι. ἀφαιρεῖται γὰρ τοὺς μὲν πρόγε- 
γενημένους τὴν τῆς ἀρετῆς μνήμην, 
τοὺς δὲ ὕστερον ἐπιγενησομένονο τῶν 
ἔργων τὴν θέαν. τούτων δὲ τοιούτων 
ὄντων, ἐκεῖνο σὺ ἴσθι, és δυοῖν ἀνάγκη 
τὸ ἕτερον εἶναι, ἢ γὰρ ἡσσηθήσῃ τοῦ 
βασιλέως ἐν τῷδε τῷ πόνῳ, ἢ )repiéag, 
ἄν οὕτω τύχοι" ἣν μὲν οὖν νικώης Ῥώ- 


“pny γε καθελῶν, ob τὴν ἑτέρου τοῦ, 


ἀλλὰ τὴν σαντοῦ ἀπολωλεκὼς ay, ὦ 
βέλτιστε, eine. καὶ διαφυλάξας, κτήμα 
τι, ὡς τὸ εἰκὸς, τῶν πάντων κάλλιστον 
πλονυτήσεις, ἣν δέ γε τὴν χείρω σοι 
τύχην κληροῦσθαι ξυμβαίη, σώσαντι 
μὲν Ρώμην, χάρις ἂν σώζοιτο παρὰ 
τῷ νενικηκότι πολλή. διαφθείραντι δὲ, 
φιλανθρωπίας τε οὐδεὶς ἔτι λείψοεται 
λόγος, καὶ προσέσται τὸ μηδὲν τοῦ dp- 
γου ἀπόνασθαι. καταλήψεται δέ σε καὶ 
δόξα τῆς πράξεως atia πρὸς πάντων 


3 Much more wil 


;^ Cicero does 


not approve of Corinth being destroyed; where, nevertheless, the 
Roman ambassadors had been shamefully treated. The same writer . 
elsewhere says, that a war made against walls, roofs, columns, and posts, 
is horrible, wicked, and stained with all spite. Livy praises the clemency 
of the Romans, when Capua was taken, that there were no severities 
exercised, by conflagration and ruin, against harmless roofs and walls. 
Bo Agamemnon, in Seneca, declares he wished of Troy. 

4 The Sacred History tells us of some cities, which were given up 


A 


al hte a i | 
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Vincique volui: ruere et squari solo, 
Etiam arcuissem. 
4 Sane docet nos sacra historia urbes quasdam a Deo sau 
damnatas excidio: etiam contra legem illam generalem arbo- 
res Moabitarum jussas exscindi. Verum non factum id odio s yw. 1» 
hostili, sed in justam detestationem facinorum, quz» aut pub- 
lice erant cognita, aut Deo judice tanti sestimata. | 
III. 1 Secundo eveniet quod diximus etiam in dubia agri 
possessione, si magna spes sit celeris victorie, cujus premium 
et ager et fructus futuri sint. Sic Alexander Magnus milites, 
narrante Justino, a populatione Ásiz prohibuit, ‘parcendum Un τὶ € 
suis rebus prefatus, nec perdenda ea, que possessuri vene- 


rant. 


ἐνθρώπων, ἥπερ ἐφ᾽ ἑκάτερά σοι THE 
γνώμης ἑτοίμως ἕστηκεν. ὁποῖα γὰρ ἂν 
τῶν ἀρχόντων τὰ ἔργα εἴη, τοιοῦτον 
ἀνάγκη καὶ ὑπὲρ αὑτῶν ὄνομα φέρεσθαι" 
struere opera, sapientum esse et civilis 
vite scientum: structa demoliri, stulto- 
rum et vecordis animi signa ad posteros 
transmittere non erubescentium. Romam 
constat urbium, quas sol adspicit, maz- 
imam esse ac spectatu dignissimam : ea 


series, multa secula, divitiarum stu- 
penda congeries, tum alia, tum artificum 
primos huc traxere: ita illi, tanta urbe 
paulatim effecta, monumenta sue virtutis 
post futuris reliquere. Quare in eam 
sevire id vero injuriam sit facere hu- 
mano generi omnis acri, eripiendo iis, 
qui olim fuere, debite laudis memoriam, 
venturis vero spectaculi voluptatem. Hec 


Sic Quintius, Philippo Thessaliam transcurrente popu- 


ut axt in hoc bello vincaris ab Impera- 
tore, aut tua fortuna sit superior. δὲ 
tu victor, eversa urbe, non aliena, sed 
tua perdideris ? eadem servata, posses- 
sione frueris omnium epeciosissima : si 
adcersa tibi sors ceciderit, Roma per te 
incolumi, reposita tibi erit apud victo- 
rem gratia: eadem jacente, jacebunt 
extra omnem spem misericordie res tue. 
Neque tantum nullus ad te facti fructus 
redibit, sed et digna facto fama te eb 
hominibus universis sequetur. Ea, in 
utramvelis partem, tibi parata est : nam 
potentum quales sunt actiones, talis exis- 
timatio. (Cap. 22.) Vide et legem 
Friderici I. apud Conradum Abbatem 
Urspergensem, et de Friderico comite 
Palatino chronica Melanchthonis. 

f Parcendum suis rebus. prefatus] 
Gelimer et Vandali obsidentes Cartha- 
ginem, neane preedas egere, neque ter- 
ram vastarunt, sed curse habuerunt ut 


to destruction; and tbat, even against the sacred law which we have 
mentioned; the trees of the Moabitcs were commanded to be cut 
down (2 Kings iii. 19); but this was not done in hostile spite, but in 
detestation of wickednesses, which were either publicly known, or 
were, in the judgmont of God, worthy of such inflictions. 


III. 


1 In the second place, the rule which we mention will hold, 


even when the possession of the land is doubtful, if there be strong 
hope of a speedy victory, of which the reward will be, both the land 
and its fruits. So Alexander restrained his soldiers from wasting 


Vit. Flam. 
P. 3,1 p. 


Herod. L 88. 
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labunda manu, ipse hortatus est milites, ut Plutarchus loqui- 
tur, iter facere tanquam per concessam et ipsorum jam factam 
regionem. Croesus Cyro suadens, ne Lydiam populandam - 
militi daret, non meam, inquit, urbem, non res meas diripies: 
nihil enim ad me jam ista pertinent: tua sunt: tua illi 
perdent. 

2 Aliter qui faciunt, in eos non male quadrant illa Jo- 
caste ad Polynicem verba Thebaidibus Senece, (vers. 558, et 
869): 

Petendo patriam perdis: ut fiat tua, 

Vis esse nullam: quin tux cause nocet 

Ipsum hoc, quod armis uris infestis solum, 

Segetesque adultas sternis, et totos fugam 

Edis per agros. Nemo sic vastat sua. 

Que corripi igne, que meti gladio jubes, 

Aliena credis. © 
Par sensus apud Curtium illis verbis: quicquid non corrupis- 
sent, hostium esse confessi. Unde non longe abeunt ea, que 
Cicero in literis ad Atticum disputat, adversus Pompeii consi- 
lium fame patriam necandi. Atque hoc nomine Alexander 
Isius culpat Philippum libro Polybii xvm, cujus verba latine 


Lib axxiss. hunc in modum vertit Livius: in bello non congredi (Philip- 


| 


pum) equo campo, neque collatis signis dimicare, sed. refu- 
gientem incendere ac diripere urbes, et vincentium premia 
victum corrumpere. At non sic antiquos Macedonum reges, 


:suam. Procopius initio Vandalicorum quem ezpugnamus, populus noster est ? 


secundi. (Cap.1.) Apud Helmoldum quare ergo invenimur hostes nostrimet, 
lego Lib. 1. cap. 00. Nonne terra, quam et dissipatores vectigalium nostrorum ἢ 
devastamus, terra nostra est, et populus, cum his conveniunt, que Bembus habet 


Asia, telling them not to destroy what was to be their own. So 


Quintius exhorted his soldiers to march through Thessaly, as a country 
already their own. So Croesus said to Cyrus, to dissuade him from 
wasting Lydia, You will not destroy my possessions, but your own. 

2 To those who do otherwise, we may apply what Jocasta says in 
Seneca: You destroy your country while you try to win it, ὅσ. So Cur- 
tius, What they spoiled they acknowledged to belong to the enemy. So 
Cicero argues against Pompey's design, of reducing his country by 
famine. And on this ground Alexander Isius blames Philip, as Livy 
translates from Polybius. 

IV. 1 In the third place, this holds if the enemy can support 
himself from other quarters; as if the sca, or boundaries on another 
side, be open. So Archidamus exhorting the Lacedzemonians from 
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sed acie bellare solitos, urbibus parcere, quantum possent, 
quo opulentius imperium haberent. Nam de quorum pos- 
sessione dimicetur tollentem, nihil sibi prater bellum relin- 
quere, quod consilium esse ? 

IV. 1 Tertio idem fiet, si hostis habere possit aliunde, 
quo se sustentet: puta si mare, si fines alii pateant. Archi- 
damus apud Thucydidem in oratione, qua Lacedzmonios suos Ue 1. 9, ti. 
. & bello in Athenienses dehortatur, quxrit, quas belli gerendi 
"spes habeant: an forte, quod militum copia valeant, sperent 
Atticum agrum a se facile posse vastari: atqui, inquit, habent 
illi et terras alias suse ditionis (Thraciam et Ioniam intelligens) 
et maritimis advectionibus adipisci possunt ea, quorum indi- 
gent. Tali ergo statu optimum factu, ut agricultura etiam in 
ipso collimitio tuta maneat: quod sub tributo utrique parti 
prestando factum diu in Belgico Germanico bello nuper 
vidimus, 

2 Estque id consentaneum mori veteri I ndorum, .apud 
quos, ut * Diodorus Siculus loquitur, τῶν γεωργῶν ἱερῶν καὶ 
ἀσύλων ἐωμένων οἱ πλησίον τῶν παρατάξεων γεωργοῦντες, 
ἀνεπαίσθητοι τῶν κινδύνων εἰσί" agricole intacti sunt ac 
veluti sacrosancti, imo prope castra et agmina opus faciunt 
sepositi a periculo. Addit, Tas χώρας τῶν ἀντιπολεμούντων 
(^T ᾿ ἐμπυρίζουσιν, οὔτε δενδροτομοῦσιν᾽ hostium agros neque 
urunt, neque excindunt arbores, Postea : οὐδεὶς à ἂν πολέμιος os pet 40.ejusd. 
περιτυχὼν γεωργῷ κατὰ τὴν χώραν ἀδικήσειεν, ἀλλ᾽ 


libro rx. (fol, 149. vers. Edit. Venet. € Diodorus Siculus] Libro τι. (cap, 
1501.) Paruta vero contra Germanos 96.) 


libro historise v1. 


- - ~ 


war with the Athenians, asks if they depend on wasting Attica, when 
the Athenians have other tcrritories (Thrace and Ionia), and can 
obtain supplies by sea. In such a state of things, then, it is best that 
agriculture should be secure, even in the contested region, which we 
have lately seen practised in the war in Germanic Belgium*, on 
paying a tribute to both parties. | 

- 2 This is agreeable to tho practice of the ancient Indians, among 
whom the cultivators worked undisturbed close to the camps, as a 
race sacred from injury, and beneficial to all. 


* The War of the United Provinces against Spain. Gronovius says that this 
was not only done with regard to lawful Articles under Licenses ( Licenten), but 
that ships of war were furnished out at Amsterdam for the enemy with the con. 
mivance of the magistrates. 
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κοινοὺς εὐεργέτας ἡγούμενοι, πάσης ἀδικίας ἀπέχονται" hostis 
temo cuiquam agricole damnum dat, sed id hominum genus, 
«t in commune beneficium, ab tnjuriis omnibus tmmune pre- 
statur. 

3 Inter Cyrum quoque et Assyrium convenisse ait Xeno- 
phon, ut cum agricolis paz esset, cum armatis bellum. "Sio 
Timotheus partem agri maxime frugiferam elocabat colonis, 


strat ti. 1. ut Polysnus narrat: imo, quod Aristoteles addit, ipsos etiam 
soni. fructus vendebat hostibus, et ex ea pecunia stipendium preebe- 
pA . eva: 2000 o ee ς 
bat militi: quod a Viriato etiam factum in Hispania testis est 
Bel, Miep. Appianus. Idque ipsum in co quod diximus Belgico-Germa- 
nico bello summa cum ratione et utilitate fieri vidimus, exteris 
mirantibus. 
Ce De 4 Hos mores humanitatis magistri canones Christianis 
Pac. omnibus, ut majorem ceteris humanitatem debentibus ac pro- 


fitentibus, imitandos proponunt, ideoque non agricolas tantum, 
sed et animalia, quibus arant, et semina, que ad agrum por- 
tant, extra belli periculum poni volunt; nimirum similem ob 
L.7.¢ Que causam, ex qua civiles leges, quae ad arandum usui sunt, 
Ne Damae. vetant in pignus capi, et apud Phrygas ac Cyprios olim, 


P. RB 


h Sic Timotheus] De Megarensibus 
idem prodidit Plutarchus questionibus 
Gracis. (Qu. 17. p. 295 5.) de Totila, 
cum Romam obsideret, Procopius Got- 
thicorum 111. τοὺς μέν τοι γεωργοὺς 
οὐδὲν ἄχαρι ἀνὰ πᾶσαν τὴν ᾿Ιταλίαν 
αἱργάσατο, ἀλλὰ τὴν γῆν ἐκέλευεν 
ἀδέως ἧπερ εἰώθεισαν, ἐσαεὶ γεωργεῖν, 


τοὺς φόρους αὑτῷ ἀναφέρονται agri- 
colis interim per omnem Italiam nihil 
mali intulit, sed jussit eos, ita ut soliti 
erant, terram perpetuo securos colere, 
modo ad ipsum tributa perferrent. ( Cap. 
13.) Cassiod. xir. 5. Defensorum 
mazrima laus est, si, cum illi videantur 
predictas regiones protegere, isti non 


8 Xenophon says that a convention was made between Cyrus and 
the Assyrians, that there should be peace with the cultivator, war with the 
soldiers. So Timothcus let the most fertile part of the land to hus- 
bandmen, as Polyznus relates, and even, as Aristotle adds, sold the 
produce to the enemy, to raise money to pay his soldiers; and so 
Viriatus did .in Spain. And tho same. was done in the. Belgico- 
Germanic war of which we have spoken, with great reason, and great 
advantage, to the admiration of forcigners. 

4 These practices are proposed for imitation by the Canons, the 
teachers of humanity, to all Christians, as owing and professing a 
humanity greater than other men. And therefore these Canons direct, 
not only that cultivators should bo out of danger of war, but animals 
for the plough, and the seed for sowing. And this is for the same 
reason for which the Civil Laws forbid the instruments of ploughing 
to be taken in pledgo; and among the Phrygians and Cyprians of 
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postea 'apud Atticos et Romanos bovem aratorem occidere uns 
nefas erat. DOR. eret 
V. Quarto evenit, ut res quzdam ejus sint nature, qua» ixi ACT 

ad bellum faciendum aut ducendum nihil momenti habeant: 
quibus rebus parci etiam, manente bello, ratio vult. Huc per- 
tinet * Rhodiorum oratio ad Demetrium urbicapum pro pictura 
Ialysi, sic a Gellio latine expressa: que malum ratio est, ut Lm xv. 2. 
tu imaginem istam velis incendio edium facto disperdere ἢ 
nam, δὲ nos omnes superaveris, et oppidum hoc totum ceperis, 
imagine quoque illa integra et incolumi per victoriam poti- 
eris: sin vero nos vincere obsidendo nequieris, petimus con- 
eideres, ne turpe tibi sit, quia non potueris Rhodios vincere, 
bellum cum Protogene mortuo gessisse. Polybius rabiosi esse La v. u. 
animi ait, ea perdere, qus nec hosti perdita vires adimant, 
nec perdenti emolumentum adferant, qualia sunt templa, por- 
ticus, status, et similia. Marcellus, laudante Cicerone, edi- In Ferr. v. 
Jiciis omnibus Syracusarum, publicis et privatis, sacris et 
profanis sic pepercit, quasi ad ea defendenda cum exercitu, 
non expugnanda venisset. Idem postea : majores nostri relin- 1v. « €. 
quebant iis, que jucunda victis, nobis levia videbantur. 
desinant patrioticas possessiones exco- — tinentia, (pag. 178, ef segg.) Vegetium 
lere. uit. de Arte Veterinaria. 

' Apud Atticos et Romanos) Etiam * Rhodiorum oratio ad Demetrixm) 
in Peloponneso. Varro 11. de Re Rus- De hac re vide Plinium Historie Natu- 
dica, (cap. 5.) Columella principio ralis vit. 38. et xxxv. 10. et Plutar- 
libri vr. His adde Plinium vin. 45. chum Demetrio (pag. 898 z.) Sensus 
JElianum de Historia Animaliam τι. idem in epistola Belisarii modo a nobis 
capite ultimo, Porpbyrium 11. de Abe- — recitata. 


old, and among the Athenians and Romans, it was reckoned abomin- 
able to kill the ox that drew the plough. 
V. In the fourth place, it happens that sce things are of sucha 
nature that they are of no effect in making or carrying on war; and 
these, it is reasonable should be spared during the war. To this case 
belongs the pleading of the Rhodians to Demetrius the City-taker, in 
favour of the painting of Ialysius, which Gellius gives. They tell him 
that if he destroy that part of the city, he will be supposed to make 
- war upon Protogenes the great painter. So Polybius says, that it is a 
mark of a savage mind to make war on things which neither weaken 
the loser nor strengthen him who destroys them; as temples, porticos, 
statues, and the like. So Cicero says, that Marcellus spared the build. 
ings of Syracuse, public and private, as if his army had come to defend, 
not to destroy them. And again, that Our ancestors left to them what ἡ wa 
gratification to the conquered and a trifle to us. 
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VI. 1 Hoc vero sicut in aliis ornamentis valet ob eam, 
quam jam diximus, causam : ita specialis ratio accedit in iis, 
que sacris usibus dicata sunt: quanquam enim et hae, ut alibi 
diximus, publica suo modo sunt, atque ideo impune per jus 
gentium violantur, tamen si nullum inde periculum sit, conser- 
vari talia sdificia et que eis accedunt, 'suadet rerum divi- 


dete. narum reverentia, inter eos maxime, qui eundem Deum ex 


eadem lege colunt, etiamsi forte sententiis quibusdam aut riti- 


bus dissideant. 


..2 Thucydides jus ait fuisse inter Grzcos sui temporis, 
ἰόντας ἐπὶ τῶν ἀλλήλων, ἱερῶν τῶν ἐνόντων ἀπέχεσθαι, ut, 
qui tn hosticum impetum facerent, a locis sacris abstinerent. 


Lb1:* Alba a,Romanis diruta Deum templis temperatum ait Livius. 


De Romanis Capua capta sic Silius libro xim, (vers. 316, et 


Beqq.) : 


| Suadet rerum divinarum reveren- 
tia] Polybius in Ezcerptis Peirescianis : 
(pag. 45.) τὸ ydp τοῖς ἀνθρώποις óp- 
γιζόμενον, els τὸ Θεῖον ἀσεβεῖν, τῆς 
πόσης ἀλογιστίας ἐστὶ σημεῖον" cum 
hominibus irascaris, ob id impie in Deos 
agere, summe stultitie signum est. Me- 
rito sane: nam et Severus rescripsit, 
melius esse, ut quomodocunque illic Deus 
colatur, quam popinariis dedatur, Lam- 
pridio referente, (cap. 49.) Saguntine 
Diane templo pepercit religione inductus, 
ait de Annibale Plinius Naturalis His- 
foria xvi. 40. ‘lepwy οὐδὲ τοὺς ἀλλο- 
φύλους πολεμίους ἀφηρούμεθα" templa 
hostibus nec externis eripimus. Appia- 
nus id habet civilium 111. (pag. 516.) 
De Agesilao scriptor latinus vitz ejus : 
neque hoc solum in Grecia fecit, ut tem- 


pla Deorum sancta haberet, sed etiam 
apud barbaros summa religione simul- . 
acra arasque conservavit. ltaque pre- 
dicabat mirari se, non sacrilegorum nue 
mero haberi, qui supplicibus eorum no- 
cuissent: aut non gravioribus pomis af- 
fici, qui religionem minuerent, quam qui 
Jana spoliarent. (Corn. Nepos, cap. 4.) 
De Agesilai sanctimonia in hae re etiam 
Plutarchum vide (pag. 606 a.) Idem 
multos pariter Romanos ejus laudis 
participes facit in Sulla (pag. 450 c. p.) 
els μνήμην ἐβάλοντο τοῦτο μέν τοι τὸν 
Φλαμίνιον, καὶ Μάνιον ᾿Ἀκύλιον, τοῦτο 
δὲ Αἰμίλιον Παῦλον, ὧν ὁ μὲν ArTío- 
xov ἐξελάσας τῆς 'Ελλάδος, οἱ δὲ τοὺς 
Μακεδόνων βασιλεῖς καταπεπολεμη- 
κότα, οὐ μόνον ἀπέσχοντο τῶν ἱερῶν 
τῶν ᾿Ελληνικῶν, ἀλλὰ καὶ δῶρα xal 


VI. 1 Andasthis is true in all ornamental works, for the reason 
which we have mentioned, there is, besides, an especial reason in things 
dedicated to sacred uses. For though these, as we have said, are 
public in a peculiar way, and therefore may be violated with impunity 
by the laws of nations; yet if thero be no danger from them, there 
is a motive for sparing them, besides those which have been mentioned, 
in the reverence for divine things: and especially, among those who 
worship the same God by the same law, even though they differ in 


some rites and doctrines. 


2 Thucydides says that this was the rule of the Grecks. Livy 
says, that when Alba was destroyed, the temples were spared. When 
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Ecce repens tacito percurrit pectora sensu 

Relligio et ssevas componit numine mentes, 

Né flammam tzdasque velint, ne templa sub uno 

In cinerem !sedisso rogo. 
Adversus Ὁ. Fulvium Censorem dictum narrat Livius: ob- rm. wma 
stringere eum religione populum Romanum ruinis templorum 
templa edificantem, tanquam non iidem ubique Dii immor- 
tales sint, sed spoliis aliorum alii colendi exornandique. At 
Marcius Philippus, ad Dium cum venisset, metari sub ipso 14em, uiv. 7. 
templo, ne quid in loco sacro violaretur, jussit. Narrat Strabo 
Tectosages, qui cum aliis pecunias Delphicas rapucrant, pla- Li. tv. p 
candi numinis causa domi easdem cum additamento consecrasse. 

3 Ad Christianos ut veniamus, commemorat Agathias Li. s.v. 

Francos templis pepercisse, ut qui cum Gr:ecis essent, ejusdem 


ecclesi Antiochiensium Christianorum 
ait pepercisse. Justinianus etiam, ut 


τιμὴν αὑτοῖς kal σεμνότητα πολλὴν 
προσέθεσαν" in memoriam revocabant 


alii Flaminium, alii Manium Aquilium 
et ZEmilium Paulum, quorum ille, An- 
tiocho ejecto e Grecia, hi vero, debellatis 
Macedonum regibus, non modo Grecan- 
icis templis pepercerant, sedet donis ea 
sultoque honore ac sanctimonia aure- 
rant. Adi et Vitruvium Lib. 11. (cap. 
8.) Dionem xrir. (pag. 234 4. Ed. JI. 
Steph.) Plutarchum Casare (pag. 720 
E.) Brodsum v. miscellaneorum c. 29. 
Gabao Maurus ipse, non Christianus, 
honorem volebat haberi Christianorum 
ecclesiis, contra quam facerent Vandali, 
quibus sperabat iratum fore, quisquis 
ille esset, Christianorum Deum. Tes. 
tatur hoc Procopius Vamdalicorum 1. 
(cap. 8) qui et Persicorum τι. (cap. 9) 
Chosroen, Persam non Christianum, 


idem refert Vandalicorum 11. (cap. 9) 
retinere apud se non ausus est res illas, 
quas Ilierosolymorum templo Vespasi- 
anus abstulerat Romam, Home autem 
repertas in Africam asportaverat Gizer- 
ichus. De sanctimonia a Mahumetistis 
serrata loco, in quo Ezechielis et trium 
Danielis sociorum ossa erant condita, 
testis est in itinerario Judeus Benja- 
min. 

1 Trazisse habent MSS. et ex illis 
nupera atque adcurata Editio: unde fe- 
cerant (ransisse. Nescio unde snam 
lectionem sedisse habeat noster : quam- 
quam, post illum, ita quoque locum 


laudat J. G. Grevius, Vir Eruditissi- 


mus, in Cic. Verr. 1v. ὅδ. J. 8. 


Capua was taken, Silius speaks of the religious feeling which led the 
Romans to preserve the temples. Livy says that it was objected to 
Q. Fulvius the Censor, that he built temples with the ruins of temples, 
as if the gods were not everywhere tho same; and thus involved the 
Romans in religious irreverence. When Marcius Philippus came to 
Dius, he ordered the tents to be pitched under the temple, that 
nothing in the sacred place might bo violated. — Strabo relates that 
Tectosages, who had plundered the treasures at Delphi, did, in order 
io appease the offended deity, consecrate them at his home with 
additional offerings. 

. , 8 To come to Christians: Agathias relates that the Franks spared 
MS 


[eror. 11.] 
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religionis. Imo et hominibus ob templa parci solitum, quod 
(ne profanarum gentium, que multa sunt exempla, adferam, 


Diod. xix. 73. quippe cum morem hune κοινὰ τῶν ᾿Ελλήνων νόμιμα Scrip- 
Lb 1 deci. tores vocent) "in Gothis Rome captoribus sic laudat, Augusti- 


nus: "testantur hoc martyrum loca et basilice Apostolorum, 
qua in illa vastatione victos ad se confugientes suos alienos- 
que receperunt: hucusque cruentus sceeviebat inimicus : ibi 
accipiebat limitem trucidationis furor: illo ducebantur a 
miserantibus hostibus, quibus (?malim, qui, nam distinguit 
mitiores a durioribus) etiam extra ipsa loca pepercerant, ne 
in 608 incurrerent, “ut similem misericordiam non haberent : 
qui tamen etiam ipsi alibi truces atque hostili more sevientes 
Pposteaquam ad loca illa veniebant, ubi fuerat interdictum 
quod alibi jure belli licuisset, tota. seviendi refrenabatur - 
immanitas, et captivandi cupiditas frangebatur. 

VII. 1 Quod de sacris dixi, idem de religiosis intelligen- 
dum est, etiam de iis, que in honorem mortuorum structa 
sunt: nam et hzc, quanquam jus gentium impunitatem irs in 
ista exercende indulget, violari non possunt nisi contemta . 
humanitate. Summam esse rationem aiunt jurisconsulti, quz 


2 In Gotthis Rome caploribus] Sub 
Alarico Ariano: cujus et hoc factum 
memorabile apud Cassiodorum x11. 20. 
Rez Alarichus apostoli Petri vasa suis 
deferentibus cum excepisset, moz, ut rei 
causam habita interrogatione cognovit, 
sacris liminibus deportari diripientium 
manibus imperavit, ut cupiditas que 
depradationis ambitu admiserat scelus, 
devotione largissima deleret excessum. 

2 Testantur hoc martyrum loca] Ex- 
scripsit hunc locum Isidorus in Chro- 


nicis Gotthicis ra cCCcxrvir. 

* Malim, qui] Omnino sic legen- 
dum ostendit Orosius, eandem histo. 
riam referens Lib. vir. c. 28. [Nihil 
mutant tamen postremi Editores, e 
familia Monachorum Benedictinorum. 
J. B.] 

P Posteaquam ad loca illa venie- 
bant] Eisdem apostolorum  basilicis 
Gotthi sub Vitige Romam obsidentes 
pepercerunt, teste Procopio Gotthico- 
rum II. (cap. 4.) Etiam barbaris et non 


the temples; being of the samo religion as the Greeks, whom thoy 
conquered. And even men were commonly spared on account of the 
temples, as (not to adduce examples of heathen nations, which are 
numerous, inasmuch as writers call this the common usage of the 
Greeks,) by the Goths, when they took Rome; which Augustine 
praises. 

VII. 1 What has been said of sacred places, may be applied also 
to burial-places, and to the monuments of the dead: for these, though 
the Law of Nations allows wrath to do its work on them with impu- 
nity, cannot be violated without trampling on humanity. Jurists say 
that that is the highest Reason, which is on the side of religion. So 
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facit pro religione. Tam pro religiosis quam pro sacris pia 
exstat Euripidis sententia Zroadibus (vers. 95, et seqq.) : 

Μῶρος δὲ θνητῶν ὅστις ἐκπορθεῖ πόλεις, 

Naovs τε τύμβους θ᾽, ἱερὰ τῶν κεκμηκότων, 

᾿Ἐρημίᾳ δοὺς, αὐτὸς ὥλεθ᾽ ὕστερον. 

Homo quisquis urbes vastat et Dis Manibus 

Sedes sacratas, templaque, haud recte sapit : 

Nam similis ipsum pestis excidii manet. 
Apollonius Tyanzus ‘de celo a gigantibus oppugnato fabulam Philos. v. 16. 
sic interpretabatur : : ὑβρίσαι εἰς τοὺς νεὼς avTov καὶ τὰ | ἔδη, 
vim eos intulisse Deorum templis ac sedibus. Statio Annibal 
sacrilegus, *qui Deum face miscuit aras. 

2 Scipio, capta Carthagine, milites donis ornat, χωρὶς τῶν 

eis TO Ἀπολλώνειον ἁμαρτόντων, inquit Appianus, exceptis, Punic p. 8x 
qui in Apollinis templum peccaverant. Trophzum a Mithri- 
date structum Casar, ut narrat ‘Dio, καθελεῖν οὐκ ἐτόλμησεν Lib Lib. xiii. p. 
ὡς τοῖς ἐμπολεμίοις Θεοῖς i ἱερώμενον, tollere ausus non est, 
ut belli Diis sacratum. Marcus Marcellus, qux victoria pro- 
fana fecerat, religione impeditus non attigit, ait Cicero Verrina Cep. 5s 
quarta: et ibidem addit, *hostes esse aliquos, qui in bello reli- 


Christianis jus confagii in talia loca 
profuit, vide Zosimum libro 1v. (cap. 
40 Ed.Cellar.) de Tomitanis Barbaris. 
Adde Helvetiorum legem apud Simle- 
rum: (Pag. 302. Ed. Elzevir.) Nice- 
tam Alexio, Manuelis filio: (cap. 4.) 
eundem Lib. 1. de Andronico, ubi Sicu- 
los culpat ob violatas Antiochiensium 
ecclesias, (cap. 9.) 


4 De celo a gigantibus oppugnato | 


— fabulam sic interpretabatur] Ut et al- 


3 En ipsa verbe Poets: 
Precdpoe quum sacrilegus face miscuit 


arces 

Ipsius [Ierculis] immeriteque domos ac 
templa Sagunti 

Polluit, et populis furias immisit honestas. 


Sylv. Lib. Iv. Sylv. vi. vers. 82. et segq. 
J. B. 

8 Hoc peullo ante legitur: Non κέ 
ab hoste aliquo, qui tamen in bello re- 
ligionum el consuetudinis jura retineret, 


teram de Epopeo Diodorus Siculus, dc. Caput in ora libri indicavimus, 
[ Excerpt. Peiresc. pag. 221. e Lib. vi] J. B. 


Euripides, speaking both of temples and of tombs. Apollonius 
Tyanzus interpreted the war of the giants against the gods to mean, 
that they violated tho temples. In Statius, Annibal is called sacrilegus, 
for-that he Deum face miscuit aras, put tho torch to tho altar. 

2 Bcipio, when Carthage was taken, gavo donations to tho soldiers, 
except those who had transgressed against Apollo's temple. Cosar would 
not venture to destroy tho trophy erected by Mithridates, as being 
consecrated to the gods, Marcellus, withheld by religion, did not touch 
what victory only had made profane, as Cicero says; and adds, that 
there are enemies who, evon in war, respect tbe rights of religion and 
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DeDi13. gionis et consuetudinis jura retineant. Idem alibi Brenni 
bellum fano Apollinis illatum, nefarium dixit. Pyrrhi factum, 
qui Proserpinz thesauros spoliasset, foedum vocat Livius et in 

Libxiv.6& Deos superbum. Simile Himilconis Diodorus ἀσέβειαν et eis 

Lib, xxxi 36, θεοὺς ἁμάρτημα. Philippi bellum idem ille Livius nefarium, 
quasi Diis superis inferisque illatum : etiam furorem, ac scelera. 

1nu7.2 Florus de eodem, ' Philippus ultra jus victoria in templa, 

^ aras, sepulchra seviit. Eandem historiam tangens Polybius 

Li. v1. - hoc addidit judicium: Td μήτε τοῖς ἰδίοις πραγμασιν ἐπι- 
κουρίαν μέλλοντα μηδ᾽ ἡντινοῦν “παρασκευάζειν, Ane τοῖς 
ἐχθροῖς ἐλάττωσιν πρὸς eye τὸν ἐνεστῶτα πόλεμον, ἐκ 
περιττοῦ καὶ ναοὺς, ἅμα δὲ τούτοις ἀνδριάντας καὶ πᾶσαν δὴ 
τὴν τοιαύτην κατασκευὴν λυμαίνεσθαι, πὼς οὐκ ἂν εἴποι τις 
εἶναι τρόπου καὶ θυμοῦ λυττῶντος ἔργον; que neque nobis 
ad bellum futura sunt usui, nec hostibus incommodatura, ea 
ire perditum, templa mazime, et que in tis simulacra et 
similia ornamenta, quis neget male mentis et pre tra furi- 
bunda@ esse opera? atque ibidem talionis non admittit excu- 
gationem. 

VIII. 1 Quanquam vero proprie instituti nostri hic non 
est, quid ex usu sit, inquirere, sed laxam bellandi licentiam 
adducere ad id, quod natura licitum, aut inter licita melius 
est; tamen ipsa virtus, vilis hoc szeculo, ignoscere mihi debet, 
si, quando per se contemnitur, ex utilitatibus ipsi pretium 
facio. Primum igitur moderatio ista in servandis rebus, quse 


r Philippus ultra jus victorie in Prusiz factum detestatus Polybius, cu. 
templa, aras, sepulchra saviit] Simile jus verba Suidas servavit in vocabulo 


custom. And elsewhere, he calls the violence of Brennus, done to the 
fane of Apollo, nefarious. The act of Pyrrhus, in despoiling the 
treasure of Proserpine, is called, by Livy, foul and contumacious against 
the Gods. So Diodorus speaks of Himilco; Livy, of Philip. Florus, of 
the same, calls it wickedness and madness. Polybius, touching on the 
same history, says the like, as already quoted; and does not admit . 
the excuse of retaliation. 
VIII. 1 Although it is not a part of our purpose to speak of the 
advantages of any course of conduct, but rather to restrain the loose 
license of war to that which is lawful by nature, or among the lawful 
ways, the better; yet oven Virtue, in this age often little esteemed 
on her own account, ought to pardon me, if 1 try to make her value 
apparent by herutility. First, then, this moderation in preserving 
things which do not affect the course of war, takes away from an 
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bellum non morantur, magnum hosti telum eripit, desperatio- 
nem. Archidami dictum est apud Thucydidem, Jun γὰρ ἄλλου τα. 
τι νομίζετε τὴν γῆν τῶν πολεμίων, ἡ ὅμηρον ἔχειν, καὶ οὐχ 
ἧσσον ὅσῳ ἄμεινον ἐξείργασται, ἡ ἧς φείξεσθαι χρὴ ὡς ἐπι- 
πλεῖστον, καὶ μὴ ἐς ἀπόνοιαν καταστήσαντας αὑτοὺς, 
τοτέρους éyew' terram hostilem non aliud quam obsidem cen- 
sete, tantoque meliorem, quanto magis exculta est: quare et 
ut plurimum ei parcendum est, ne desperatio hostes reddat 
invictiores. *Idem Agesilai consilium, cum Acarnanibus, con- Xe Hut 
tra quam sentiebant Achzi, liberam reliquit sementem, aiens, 13 
quo plus sevissent eo pacis cupidiores fore. Hoc est quod 
dicit satyra: spoliatis arma supersunt. Livius narrans cap- Jeren. vt 
tam a Gallis urbem : placuerat, inquit, principibus Gallorum, Ub v. ὦ. 
non omnia concremari tecta, ut quodcunque superesset urbis, 
id. pignus ad flectendos hostium animos haberent. 
2 Adde quod speciem hoc preefert, manente bello, magnse 

de victoria fiducie : et quod clementia apta per se frangendis 
et conciliandis animis. Annibal apud Livium in Tarentino Lm. xxiv. se. 
agro nihil violat: apparebat, ait, non id modestia militum 
aut ducis, nisi ad conciliandos Tarentinorum animos feri. 
Simili de causa Augustus Cesar de Pannoniis rapina abstine- 
bat. Causam Dio adfert: ἤλπιζε γὰρ ἐθέλοντας αὑτοὺς Li. xlix. 

€ -ἀξεσθαι" sperabat enim fore, ut sic eos sine οἱ sibi adjun- " Pe» 
geret. Timotheus ea cura, quam supra narravimus, preeter 
alia πολλὴν τὴν εὔνοιαν TOV πολεμίων ἐθήρευεν, ait Poly- Lib tit 16. 


Prusia, et Excerpta Peiresciana. (pag. * Jdem Agesilai consiliwvm) Meminit 
337.) . et Plutarchus Agesilao. (Pag. 608 a.) 


. enemy that great wcapon, despair. So Archidamus says, that the 
enemy's land is a hostage, to be spared th^»t despair may not give 
them strength. So Agesilaus advised to let the Acarnians sow their 
land; saying, that they would be all the more desirous of peace. So 
Juvenal, spoliatis arma supersunt, when men have lost all they find 
arms. So Livy says the Gauls judged, when they took the city. 

2 Add, that sueh a course, during war, presents the appearance of 
a great confidence of victory; aud that clemency is apt to bend and 
conciliate men's minds. So Annibal, in his conduct towards the 
Tarentines, does not waste the land ; not from moderation, but to con- 
ciliate them. So Augustus acted towards the Pannonians. So Timo- 
theus, in the case already mentioned, obtained the good will of the 
enemy. So Quintius and the Romans, in the case above given, found 
that, as the fruit of their conduct, the cities of Thessaly and the 
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snus, magnam ab hostibus tpsis benevolentiam captabat. 
*De Quintio et qui cum eo erant Romanis Plutarchus cum 
que supra diximus commemorasset, addit: Awujus modestice 
non multo post fructum cepisse ; nam ut in Thessaliam per- 
ventum est, defecerunt ad eum urbes. Tum vero et qui tntra 
T'hermopylas habitabant. Graci Quintium ardentibus votis 
desiderabant : Achei vero, renuntiata Philippi amicitia, 
societatem adversus eum cum Romanis inierunt. De Lin- 


' gonum civitate qux bello, quod ductu Cerealis, auspiciis autem 


Lib. iv. 3. 
n. 14. 


Lib. xxvi. 38. 


| 


Domitiani, in Civilem Batavum ejusque socios gerebatur, po- 
pulationem formidatam evaserat, sic narrat Frontinus, quod 
contra exspectationem inviolata nihil ex rebus suis amiserat, 
ad obsequium reducta septuaginta millia armatorum tra- 
didit ei. 

8 Consiliis contrariis contrarii quoque eventus: exemplum 
dat Livius in Annibale: Preceps in avaritiam et crudelita- 
tem animus, ad spolianda que tueri nequibat, ut vastata 
hosti relinquerentur, inclinavit. Id foedum consilium cum 
incepto tum etiam exitu fuit: neque enim indigna patien- 
tum modo abalienabantur animi, sed ceterorum etiam: 
quippe ad plures exemplum quam calamitas pertinebat.' 

4 Verissimum autem sentio, quod a theologis quibusdam 


δ, notatum est, et summarum potestatum et ducum qui Christia- 


nos se et à Deo et ab hominibus haberi volunt officium esse, 
violentis urbium direptionibus et si quid his simile est interce- 
dere, ut qu: abire non possint sine gravissimo multorum inno- 


t De Quintio] Nempe T. Quintio ἔνορκον ἦν τοῖς ἀρχαίοις, Μηδεμίαν 
Flaminio. “πόλιν τῶν Ἀμφικτυονίδων ἀνάστατον 
4 Testis est /ESCHINES: "Ev ole -roijoev, &c. Orat. de male obita 


others came over to them. "The city of the Lingones, which escaped 
the apprehended ravage in the war against Civilis, was reduced to obedi- 
ence, and supplied seventy thousand armed men; as Frontinus rolates. 

8 The opposite cause leads to an opposite result. Livy gives an 
example in Annibal, when he committed ravage in his retreat, and 
alienated the minds, both of thoso who suffered, and of those who 
feared. | 

4 It is also most true, as some theologians have noted, that it is 
the duty of rulers and leaders, who wish to be reckoned Christians by 
God and by men, to abstain from storming of cities, and other like 
violent proceedings; which cannot take place, without great calamity 
to many innocent persons, and often do little to promoto the ends of 
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centium malo, et spe ad belli summam parum proficiant : ita 
ut bonitas Christiana fere semper, ipsa quoque justitia plerum- 
que ab ipsis abhorreat. Majus sane est Christianorum inter 
se vinculum, quam olim Grxcorum fuit, quorum bellis ne qua 
*urbs Greca exscinderetur cautum erat Amphictyonum de- 
creto, Et Alexandrum Macedonem narrant veteres nullius rei 
a se acte magis ductum poenitentia, "quam quod Thebas 
evertisset. 

legat. pag. 262 a. Edit. Basil. 1572. 5 Vide, inter alios, PLUTARCHUM, 
J. B. Vit, Alexandr. pag.071 5. J. B. 


the war: so that Christian goodness almost always, justice mostly, 
must inspire a repugnance to them. The tie of Christians amongst 
each other is closer than was that of tho Greeks formerly; and yet 
there was a decree of the Amphictyons, that in their wars, no Greek 
city should be destroyed. And the ancients relate, that Alexander 
the Great never repented of anything, so much as he did of the 
destruction of Thebes. 


CAPUT XIII. | 
TEMPERAMENTUM CIRCA RES CAPTAS. 


1 Res etiam hostilium subdi- 
torum bello captas retineri 
ad modum debiti : 

IL Non etiam in ponam alieni 
criminis, 


1.1 


III. Debitum hic intelligi. etiam 
quod in bello subnascitur. 
Exempla. 

IV. Humanitatis esse, summo 
jure hic non uti. 


ED neque peccato vacare, aut a restitutionis onere 


immunis censeri debet rerum hostilium in bello justo 


captura. 


Quippe *si id quod recte fit spectas, non ultra lici- 


tum est capere aut habere quam causa subest debendi in hoste: 
Viet dejure excepto quod etiam extra eam ad securitatem necessaris res 
possunt detineri, sed restituendze cessante periculo, in se 
aut in pretio, secundum ea qu libro 11. cap. i. tractavimus : 
nam quod et in re pacatorum liceret, multo magis in re hos- 
tium licet. Hoc igitur est capiendi quoddam jus, sine acqui- 
rendi jure. | 


* Si id quod recte fit spectas] Vide et ponam insuper pendere. [Habet 


quod judicavit Innocentius Romanus 
Pontifex apud Bembum 1. (fol. 12. Ed. 
Venet. 1551.) 

b Auf ex pena] Romani Prusiam 
Attalo jusserunt et damnum resarcire 


Auctor noster ex APPIANO ALEXAN- 
pRINO, Bell. Mithrid. pag. 172, 173. 
Ed. H. Steph. J.B.) 

! Vide supra, Lib. 11. cap. ii. num. 3. 
J. B. 


CHAPTER XIII. Restraints respecting Captures. 


I. 1 Even the capture of what belonzs to the enemy in a just 
war, is not to be conceived to bo free from fault, or relieved from all 
burthen of restitution. For if you look at what is right, it is not law- 
ful to take or have anything, beyond what rests on the enemy's debt 
to you; except that beyond this, things necessary to your safety may 
also be detained, but are to be restored when the peril is over, either 
in themselves or in their price; as we have explained, B. rr. C. ii. 
For what would be lawful in things belonging to those with whom 
we are at peace, is still more clearly lawful in the case of an enemy. 
This is tho right of taking, without tho right of keeping. 

2 As a debt may bo due to us, cither to rectify an existing in- 
equality, or as ἃ punishment; so a thing belonging to the enemy may 
be acquired either way, but with a difference. For as we have said 
above, in virtue of the former kind of debt, the property, not only of 
the debtor himself, but of his subjects also, is bound by the Instituted 
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2 Cum autem deberi aliquid nobis possit, aut ob insequa- 
litatem rerum, "aut ex pena, potest ex utraque causa acquiri Cat ἐπ σαι 
res hostilis, sed cum discrimine tamen : nam supra diximus, ex bet dem», 


ad 


debito illo priore non res tantum debentis sed et subditorum 4 t, Pret. 


ejus ex introducto jure gentium quasi fidejussione obligari. Jif." 
Quod quidem jus gentium alterius generis credimus, quam $ ires - 
illud quod in impunitate sola aut externa vi judiciorum con- ^^^ !'7 
sistit. Nam sicut in res nostras, ex consensu privato nostro, 
ei quicum actum est, non externum modo, sed et internum jus 
quaeritur, sic et ex communi quodam consensu, qui singulorum 
consensum vi quadam in se continet, quo sensu lex πόλεως 
-συνθήκη κοινὴ, ‘communis pactio civitatis dicitur. — Atque id 
in hoc negotii genere placuisse gentibus eo est credibilius, 
quia hzc lex gentium non ?solum majoris mali vitandi causa, 
sed etiam juris cuique sui consequendi gratia introducta est. 

IL At in altero debendi genere quod penale est, non 
video gentium consensu tale jus in res subditorum esse prodi- 
.tum : odiosa enim est talis rerum alienarum obligatio, ideoque 
latius produci non debet quam actum appareat. Neque vero | 
par est utilitas in posteriore hoc et in priore debendi genere: 


3 Omnes Editiones, etiam prima, — quod etiam extra eam ad securitatem 
babent heic sola, qum vox manifesto NECESSARIAM res possunt detineri ; pro, - 
mendosa est. Mutavimus igitur, ut ad securitatem NECESSARIZ res: qus 
sensus postulabat, quemadmodum etin- menda a nemine animadversa, mirum 
itio Capitis, ubi etiam in omnibus Edi- saneest. J. B. 
tionibus hactenus legebatur: excepto 


Law of Nations, as under a kind of suretyship. And this Law of 
Nations we hold to be of another kind from that which consists only in 
impunity, or the compulsion of tribunals. For, as he with whom we 
deal, does, by our private consent, acquire, not only an external right 
to our property, but an internal also; so also is such a right acquired 
from a kind of common consent which contains in itself by a peculiar 
force the consent of individuals; in which sense, the Law is called 
the Common Pact of the State. And that such an appointment was in- 
tended by nations, in this case, is the more probable, inasmuch as this 
Law of Nations is introduced, not only for the sake of avoiding a 
greater evil, but in order that each one may obtain his own right. 
II. But in the other kind of debt, which is debt as penalty, I 
do not see that such a right over the property of subjects is esta- 
blished by the Law of Nations. For such an obligation, imposed on 
tho property of another, is an odious rule, and therefore ought not to 
be carried further than it appears to be actually settled; nor is the 
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nam prius ilud est in bonis, posterius hoc non est, ideoque 
persecutio ejus sine damno omitti potest. Nec obstat quod su- 
pra de jure Attico diximus. Nam ibi homines obligantur non 
ex eo proprie quod civitas puniri poterat, sed duntaxat ad 
cogendam civitatem id facere quod facere debebat, id est, 
judicium reddere in sontem; quod debitum ex officio ad prius 
illud, non ad posterius debendi genus refertur: aliud enim 
est debere punire, aliud debere aut posse puniri, quanquam 
ex cessatione circa illud hoc sequi solet, sed ita ut distincta sit 
causa illa et hoc effectum. Ergo pons nomine acquiri res 
subditorum hostilium non poterunt, sed eorum duntaxat qui 
ipsi deliquerint, in quibus et magistratus continentur qui de- 
licta non puniunt. 

III. Ceterum res subditorum et capi et acquiri possunt, 
non tantum ad consecutionem debiti primarii, unde ortum est 
bellum, sed et subnascentis, secundum ea que diximus initio 
hujus libri. Et sic accipiendum est, quod scribunt theologi 
-51. quidam, capta in bello non compensari cum debito principali: 


Lib. lii. 2. 
n.3 


apud Homerum Jliados Y' vocem τιμὴν 


€ Impensam, que in bellum facta 
esset] Meminit Polybius excerpto lega- 
tionum 23. Sic et a Sulla damnati A- 
siatici, narrante in Mithridaticis Appi- 
ano. (Pag. 213.) Morem hune pro 


scholiastes interpretatur πρόστιμον 
TOU πολέμου" λέγει δὲ τὸ ἥμισν τῶν 
ἐν τῇ πόλει κτημάτων" belli astimatio- 
nem, dimidium nempe rerum qua in urbe 


erant. (Ad vers. 286.) 
3 Est apud Justinum, belli lege victi, 


se allegat rex Polonie, apud Thuanum 
libro Lxxir. anno clolorxxxi. Sic 


utility of the extension on a parity, in this, and in the other kind of 
debt: for tho other is à part of my property, but this is. not; and 
therefore the exaction of it may be omitted without wrong. Nor is 
there any objection, in what we have said above of the Attic law. For 
in that case, men were obliged, not properly because the city could be 
punished, but only in order to compel the city to do what it ought to 
do, that is, to pass judgment on a guilty person; which official debt 
is to be referred to the former kind of debt, not to the latter. For 
it is one thing to owe the duty of punishing, another, to owe.or to be 
liable to a punishment; although, from the omission of the former, 
the latter often may follow; but still, so that they are distinct, the 
| former as the cause, and the latter as the effect. "Therefore the pro- 
perty of subjects cannot bo acquired on the ground of penalty, but 
£N that of those only who have offended; among whom are included 
aM also the magistrates, who do not punish offenses. 
: III. But the property of subjects may be both taken and kept, 
V not only for the exaction of the primary debt, from whence the war 
\ arose, but also of a debt which grows up during the process, as we 
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intelligendum enim hoc usque dum secundum sanum judicium 
satisfactum sit de eo damno quod in ipso bello datum est: 
sic in disceptatione cum Antiocho Romani, Livio narrante, Lib παν. 
*jmpensam, quz in bellum facta esset, omnem przstare regem ^" 
sequum censebant, cujus culpa bellum excitatum esset, Apud 
Justinum est impensas belli lege justa *suscepturus : apud Lm xxu x. 
Thucydidem damnantur Samii χρήματα τὰ αἀναλωθέντα Le .itt. 
ἀποδοῦναι, solvere belli impensas. Et alibi ssepe. Quod 
autem victis juste imponitur, idem et bello juste extorquetur. 
IV. 1 Ceterum sciendum est, quod et alibi meminimus, 
latius patere caritatis quam juris regulas. Qui divitiis floret, 
immisericordis reus erit, si inopem debitorem omnibus reculis 
suis excutiat, ut ipse ultimum quadrantem consequatur, mul- 
toque magis si is ipse debitor in id debitum venerit sua boni- 
tate, ut si pro amico fidejusserit, ipse autem nihil pecunis 
werterit in rem suam.  Afiserabile enim est, ut ait pater pet 97s. 
Quintilianus, sponsoris periculum. "Tamen tam durus credi- 
tor contra jus stricte dictum nihil facit. 


mec ulla varietas lectionis notatur in ter creditorem venire, quam si recipere 
ZEditione Greviana, nec in ultima V. Cl, a debitore non possit, Bene salvo pu- 
Abr. Gronovii. J. B. dore: nam sponsores appellare, videtue 

4 Miserabile enim est, ut ait pater habere quandam δυσωπίαν, ut ait Οἱ» 
Quintilianus, sponsoris periculum] Ad- cero ad Atticum xvi. 15. [Vide Noodt. 
«lit salvo pudore ad sponsorem nonali- Jul. Paul.cap.xi. J. B.] 


said at the beginning of this Book. And ih this sense, we are to take 
"hat is said by some theologians, that captures in war are not to 
be reckoned only in the way of compensation for the principal debt. 
For this is to be understood until, according to a sound judgment, 
satisfaction is made for the damage which has been inflicted in the 
war itself. Thus the Romans in their dispute with Antiochus, thought 
it a reasonable demand that the king should repay all the expenses 
of the war, since by his fault the war took place. So, of the expenses 
of the war, in Justin, Thucydides; and elsewhere frequently. And 
what is justly imposed on the conquered, is justly extorted by war. 

IV. 1 But here too, wo must recollect what we have elsewhere 
said, that the rules of charity are wider than those of justice. Hoe 
who abounds in wealth, js guilty of want of clemency, if be wring & 
needy debtor with stringent rules, and exact tho uttermost farthing: 
and still more, if that debtor have run into the debt by his own good- 
ness, as for instance, by being security for a friend, without having 
turned any of the money to his own profit. Zhe danger of a surety 
is to be pitied, as Quintilian says. And yet even so hard a creditor 
does nothing against strict right. 
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2 Quare *exigit humanitas, ut his qui extra culpam sunt 
belli, quique non alio quam fidejussorio nomine obstricti sunt, 
relinquantur res istse quibus nos facilius quam ipsi careamus, 
presertim vero si satis appareat illos ipsos id, quod eo modo 
amiserunt, a civitate sua non recuperaturos. Huc pertinet 

Xen. de Crt quod Babylone capta Cyrus militibus dixit: οὔκουν ἀδικέᾳ “γε 
ἕξετε 0, τι av ἔχοιτε, ἀλλὰ φιλανθρωπίᾳ οὐκ ἀφαιρήσεσθε, 
ἥν τι ἐᾶτε ἔχειν αὐτούς" injuste quidem non possidebitis 
quo tenetis ; sed δὲ quid non auferetis hostibus, id vestrae 
erit humanitatis. | | 

Api Reg. de 3 Notandum et hoc, cum in subsidium introductum sit 

disp. 3 dui. jus hoc in bona subditorum innocentium, quamdiu spes est nos 
nostrum satis facile consequi posse ab originariis debitoribus, 
aut ab iis qui jus non reddendo sponte sua debitores . se 
faciunt, ad eos venire qui culpa vacant, etiamsi concedatur 
cum stricto jure non pugnare, abire tamen ab humanitatis 
regula. | 

4 Exempla hujus humanitatis exstant passim in historia 

presertim Romana, ut cum agri hostibus devictis ea conditione 


La D. de concessi ut in civitatem venirent, id est, victz civitati cede- 
&L1&L1& rent, aut cum ex agris modicum, honoris gratia, veteri 
$2 D.de 

rei vind. 

Vict defure e Exigit humanitas] Ptolemaus De- perio et honore intér ipsos certari. 
Silv. in verb. metrio Antigoni filio tabernaculum et — Narrat Plutarchus Demetrio. (pag. 891 
bell. τι 1. ἃ 10. alia ad curam corporis ipsius pertinen- — 4.) Vide et factum Sanctii Vasconum 


tia, pecunias quoque captas remisit, di- 


regis apud Marianam Lib. xr. cap. 16. 


cens non de omnibus rebus, sed de im- f Veteri possessori. relinquebatur] 


2 Wherefore humanity requires that we should leave, to those who 
are not in fault in the war, and who are only bound as sureties, the 
things which we can do without, better than they can: especially if it 
appear that they will not recover from their city what they thus lose. 
So Cyrus, when Babylon was taken said to his soldiers, What ye do 
not take from the enemy, they will owe to your humanity. 

:8 This also is to be noted, that so long as we have a hope of 
receiving our debt from the original debtor, or from those who have 
made themselves debtors by not yielding our right, to come upon 
those who are free from fault, although it may not be at variance 
with strict law, is contrary to humanity. 

. . 4 Examples of this humanity aro everywhere extant in history, 
especially that of Rome: as when, on tho conquest of a country, the 
lands were granted, on condition that they should belong to the con- 
quered city: or when a portion of the land was left honoris gratia to 
the old possessors. Thus tho Veientes were mulcted of part of their 
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possessori relinquebatur. Sic a Romulo Veientes agri parte Lw.1 15. 
mulctatos narrat Livius. Sic Uxiis Alexander Macedo agros ar. tit. 17. 
quos habuerant dedit vectigales. Sic deditas urbes non diripi 

spe legas: et supra diximus, non personis tantum, sed et re- 

bus agros colentium cum laude et ex pio canonum prescripto 

parci, saltem sub tributo; et sub simili tributo solere et mer- 

cibus concedi a bello immunitatem. 


Appianus Civilium 11. τῶν δὲ πολεμίων omnes agros adimebant, sed cum eis pare 
ὅτε κρατήσαιεν, οὐδὲ τούτων ἅπασαν — tiebantur. (Pag. 516.) Sic et Vanda- 
τὴν γῆν ἀφῃροῦντο, ἀλλ᾽ ἐμερίζοντο los in Africa et in Italia Gotthos fecisse 
Romani veteres ne hostibus quidem victis — historise nos docent. 


land by Romulus. So Alexander of Macedon gave the Uxii their 
lands, on the payment of tribute. So you often read that cities which 
surrendered, were not plundered. And we have said above, that not . 
only persons, but the lands themselves of the cultivators, were often . 
spared, with general approval, and according to the pious precept of 
tho Canons, at Jeast under tribute; and that, under a like tribute, 
merchants have been accustomed to receive protection in war. 
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CAPUT XIV. 
TEMPERAMENTUM CIRCA CAPTOS. 


VI. Peculium quomodo domini, 
quomodo servi. 

VIL. An servis fugere liceat. 

nio in servum liceat : VIII. An e servis nati domino te- 

Non licere occidere innocen- neantur, e£ quatenus. . 

tem. IX. Quid faciendum ubi cap- 


Quo usque capere homines 
liceat justitia interna : 
Quid interno justitie domi- 


“4 HH 


Non punire inclementer. torum servitus. in usu non 
Non operas nimium graves est. 
smponere. 


I. 1 UIBUS in locis captivitas hominum et servitus in 


"Vict. de Jure more est, si internam justitiam respicimus, limitanda 
belii, n. ΕΗ 

Let ile. primum est ad rerum instar, ut scilicet eo usque licita sit 
ati if talis acquisitio, quo usque debiti aut primarii, aut subnascen- 


190. " tis quantitas patitur, nisi forte in ipsis hominibus peculiare sit 

ie1& dip. delictum quod libertatis damno puniri sequitas ferat. Hacte- 

. mus igitur nec ultra justum bellum gerens in hostis subditos 
captos jus habet, idque in alios valide transfert. 


. * Quod non omnes qui ínter hostes 
J'uerant servos fecisset] Filius ejus Alex- 
ander Thebis captis exemit servituti et 
sacerdotes, et eos qui decretis in se fac- 
tis non adsenserant: narrat Plutarchus 
in vita ejus. (Pag.570 E.) 
b Captivum se dicebat, non sercum] 
Philo: ἐπεὶ kal πατέρες viov τιμὰς 
κατέθεσαν, xal viol πολλάκις πατέρων, 


$ κατὰ λῃστείας ἀπαχθέντων § κατὰ 
πόλεμον αἰχμαλώτων γενομένων, oUs 
ol Tit φύσεωε νόμοι τῶν κάτωθεν ὄν- 
τες βεβαιότεροι γράφουσιν ἐλευθέρους" 
nam εἰ patres pro filiis εἰ filii pro pa- 
rentibus szpe pretium pependerunt, aut 


vt latronum abreptis, aut belli more 


captis, quos quidem nature leges valen- 
tiores his que in terra fiunt legibus, scri- 


CmaPTER XIV. Restraints respecting Prisoners. 


L 1 Inthose places in which the captivity and servitude of men 
is usual, it must, if we regard internal justice, be limited in the same 
way as property; so that we may have such acquisitions, only so far as 
is permitted by tho amount of a debt, either primary or subnascent ; 
except there should be some peculiar delict, which equity allows to be 
punished by the loss of liberty. So far, therefore, and no further, has 
& belligerent right over captive enemies, and the power of a valid 
transfer of such right to others. 

2 It will moreover be the duty of equity and goodness, to apply, 
here also, those distinctions which we noted before, with regard to 
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2 Erit autem mquitatis et bonitatis officium hic quoque ea 
adhibere discrimina, qu, cum de interficiendis hostibus age- 
retur, supra annotata sunt. Demosthenes in epistola pro Ly- Fse 11s. 
curgi liberis laudat Philippum Macedonem, *quod non omnes, 
qui inter hostes fuerant, servos fecisset: καὶ “γὰρ οὔτε δίκαια 
εἶναι πρὸς ἅπαντας Td αὐτὰ, οὔτε καλὰ ἡγεῖτο, ἀλλὰ 
τὴν τῆς ἀξίας προσθήκην συλλογιζόμενος, τὰ τοιαῦτ᾽ ἐπέ- 
κρινεν" neque enim, inquit, eadem in omnes aut equa aut 
honesta censebat, sed rem exputans cum accessione ejus quod 
quisque meruisset, etiam in talibus velut judicem agebat. 

II. 1 Sed primum notandum hic est, jus illud quod 
quasi ex fidejussione pro civitate oritur, neutiquam tam late 
patere quam jus quod ex delicto nascitur in eos qui pense 
servi fiunt. Unde Spartianus quidam "captivum se dicebat, 
lnon servum: nam si rem recte inspicimus, jus hoc generale 

in captos ex bello justo par est ei juri quod habent domini in 
€o8 qui se paupertate coacti in servitutem vendiderunt, demto 
quod etiam magis miseranda est eorum calamitas, qui non suo 
facto speciali sed regentium culpa in eam sortem deveniunt. 
Δεινότατον δοριαλωτοὺς “γενέσθαι" res acerbissima est belli 
jure captivum fieri: teste Isocrate. Fiat. p. 3001 
bunt liberos. (Lib. Quod omnis Probus pag. 445. sed non docet, unde hauserit. 
liber, pag. 8/0 E.) Nimirum ut apud  Reperies apud ARISTOTELEM, Politic. 


Theodecten Helena loquebatur: Lib. τ. cap. vi. pag. 302 n. Ed. Paris. 
Θεῶν ἐπ᾿ ἀμφοῖν ἐκγόνον ῥιζωμάτων, ubi legitur: Θείων δ᾽ ἐπ᾽, &e. ut ot 
Tis ἂν προσειπεῖν ἀξιώσειεν λάτριν) in Heinsii Editione, cum Paraphresi, 
Utraque generis parte prognatam Deis, J. B.) 

Eritne serram nominare qui audeat ? 1 Refert id PLcrARCHUS, Apopth. 


[Habet hoc Auctor noster etiam in Lacon. pag.234 c. Tom. n. Ed. We- 
Excerptis ez Tragad. et Comed. Grec. chel. J.B. 


killing enemies. Demosthenes praises Philip, because he did not 
make slaves of all who had been his enemies, but weighed their 
deserts. 

II. 1 But first, this is to bo noted; that the right which arises 
from citizens being a sort of surety for the State, is by no means to be 
extended so widely as the right which arises ex delicto against those 
who are penal slaves. And thus, a certain Spartan said, that he was a 
captive, but not a'slave. For if we rightly look at the matter, this 
general right against captives, is on a like footing with the right of a 
master over those who have sold themselves into slavery under the 
compulsion of want; abstracting the heavier part of their calamity, 
that they have come into that case, not by any special act of their 
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2 Est ergo servitus hxc perpetua obligatio operarum, pro 
Sen. de Ben. alimentis itidem perpetuis. Chrysippea definitio huic generi 
servorum optime congruit: : servus est perpetuus mercenarius. 
Et lex Hebrea eum qui inopia coactus se vendidit diserte 
mercenario comparat. ?Deut. xv. 18, 40, 53, et in redemtura 
ejus operas ita vult ipsi prodesse sicut fructus ex agro vendito 
percepti prodessent veteri domino. Deut. xviii. 50. 
3 Multum ergo distat id quod impune in servum fit ex 
idecem. gentium jure, et id quod naturalis ratio fieri sinit. — Ex. Se- 
neca supra citavimus: cum in servum omnia liceant, est ali- 
quid quod in hominem licere commune jus animantium 
Apud sob. vetet. Philemonis illud eodem tendit : : 
Kay δοῦλος ἦν τις οὐδὲν ἧττον, δεσπότα, 
Ἄνθρωπος οὗτός ἐστιν ἂν ἄνθρωπος ἧ. 
Here, quisquis est homo natus, quamvis serviat 
Is servitutem, tamen esse homo non Gesinit. 
Κρ. αἰνὰ. Alibi item Seneca: servi sunt, imo homines : servi sunt, imo 
contubernales: servi sunt, imo humiles amici: servi sunt, 
Saturn... imo conservi: quee et apud Macrobium legas sensum plane 
Color. iv. 1. eundem habentia cum Pauli apostoli dicto: Domini, jus et 
"equum est servis prastare, gnari vobis quoque dominum esse 
Ephes. v.9. tn colo. Et alibi vult. dominos cum servis ron minaciter 


8 Heic mendose omnes Editiones, Deut. xviii. 50. reponendum, Levit. xxv. 
a prima usque, sese habent. Legendum, 27, 50. Res statim patebit inspicienti 
nt ad Pufendorfium obiter observavi-  locailla. J. B. 
imus, Levit. xxv. 40, 53. et postea, pro € 'E» πικρίᾳ Wuxi] Sic et in epi- 


own, but by the fault of the rulers. Jt is the bitterest lot, to be a captive 
by the laws of war, as Isocrates says. 

2 This servitude, then, is the perpetual obligation of working for 

| perpetual aliment. Tho definition of Chrysippus here exactly applies; 
A slave is a perpetual labourer for hire. And the Hebrew law plainly 
compares him who, under the compulsion of need, has sold himself, to 
8 labourer for hire; and directs that in redeeming him, his labour 
shall be reckoned in the same way that the produce which has been. 
gathered from land sold is to be reckoned to the former owner. Deut. 
xv. xviii. 

3 There is a great difference between that which may be done 
with impunity towards a slave by the Law of Nations, and that which 
natural reason suffers to be done. We have before cited Seneca to 
this effect. So Philemon says, A slave does not cease to be a man. 
Seneca adds that Slaves are not only men, but fellow-lodgers, humble 
friends, fellow-servants: agreeing plainly with what St Paul 
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νικὴν Ouvacreiay’ Servi fortuna: quidem inferiores sunt: 
natura autem pares dominis: ac divine legi justi regula 

est, non quod fortune, sed quod naturam congruit. Ideo 

non oportet dominos potestate sua in servos proterve uti, nec 

eam materiam sumere superbia et insolentic et dire feritati. 

Hae enim signa animi non placidi sed male temperati, et in 
subditos tyrannico quodam dominatu sevientis. Numquid- 

nam cquum est, ait Seneca, gravius homini et durius impe- Ds Cem t 
rari quam imperatur animalibus mutis? atqui equum non 
crebris verberibus exterret dominandi peritus magister : fiet 

enim formidolosus et contumaz, nisi eum tactu blandiente 
permulseris. Et mox: quid stultius quam in jumentis qui- Csp.17. 
dem et canibus erubescere iram exercere, pessima autem con- 
ditione sub homine hominem esse? Hinc est quod Hebrsa 

lege servo aut ancille non pro oculo tantum sed et pro Brot καὶ. 


dente excusso, per injuriam scilicet, libertas debebatur. 
V. 1 Sed et "opere cum modo exigende sunt, et vale- 
tudinis servorum humane habenda ratio. Quod ipsum prster 


laudatus fuerit, numerusque Capitis eo- 
dem modo permutatus. J. B. 

f Philo) De Specialibus Legibus 
secundo. (Pag. 798 c.) Cyprianus 
ad Demetrianum : nisi tibi pro arbitrio 
tuo serviatur, nisi ad voluntatis obse- 
quium pareatur, imperiosus δὲ nimius 
servitutis exactor flagellas, verberas, 
fame, siti, nuditate, ferro frequenter. et 
carcere affligis, σὲ non agnoscis miser 
Dominum Deum tuum, cum sic exerceas 
ipse in hominem dominatum, (Pag.188, 
Edit. Fell. Brem.) 

€ Non pro oculo tantum, sed et pro 
dente excusso] Philo dicto loco: οὕτω 
yap ὁ μὲν ἀνθ᾽ ὧν ἔδρασε, διττὴν éx- 
δέξεται ζημίαν, ἅμα τιμῇ καὶ τὴν ὑπη- 
ρεσίαν ἀφαιρεθείς" καὶ τρίτον ἑκατέ- 
ρου τῶν λεχθέντων χαλεπώτερον, dvay- 
καζόμενος ἐν τοῖς μεγίστοις evepye- 


τεῖν ἐχθρὸν, ὃν ἴσωε ἥχετο κακοῦν 
ἀεὶ δύνασθαι" ὁ δ' ἀνθ᾽ ὧν ὑπέμεινε πα- 
ρηγορίαν ἕξει διπλῆν, οὗ μόνον éXev- 
θερωθεὶςε, ἀλλὰ καὶ ἀργαλέον καὶ μὸν 
δεσπότην ἐκφυγών. sic ille pro facto 
duplicem pendet penam, amissis et operis 
et servi pretio: ad que accedit & ter- 
tium duobus istis gravius, quod cogitur 
in rebus mazimis bene facere homini ez- 
oso et quem optasset semper vexare posse; 
alter autem pro malo quod pertulit du- 
plex habebit solatium, non libertatem 
tantum adeptus, sed a tam fero sarvoque 
domino ezsolutus. (Pag. 808 a. B.) 

h Opere cum modo exigende) Vide 
c. 14. in epistola episcoporum ad Ludo- 
vicum regem, que inserta est in capitu- 
lare Caroli Calvi. Seneca Epistola 
XLVII. non lanquam hominibus, sed tan- 
quam jumentis abutimur. De Atheni- 


harshly, of their servants; which must now by analogy be extended 
to all servants. And on this Philo comments. So Seneca says, Js it 
not savage and foolish to treat servants worse than brute animals? &c. 
Hence by the Hebrew law, Jf a man smote out the eye or tooth of a 
servant, he obtained his liberty. Exod. xxi. 26. 


_ V. 1 There is, moreover, to be moderation and regard to the 
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zzod xx.10; alia spectat lex Hebrza in sabbathi institutione, nimirum ut 
Det art M laboribus aliquod daretur spiramentum. Et C. Plinii epistola 
19 ad Paulinum quz sic incipit: video quam molliter tuos ha- 
beas, quo simplicius confitebor tibi qua indulgentia meos 
tractem. Est mihi semper in animo et Homericum tllud 
exupos δὲ πατὴρ ὡς ἥπιος ἦεν, et. hoc nostrum PATERFA- 
MILIAS. 

2 In eadem voce veterum humanitatem observat et Se- 
neca: ne tllud quidem videtis quam omnem invidiam majores 
nostri dominis, omnem contumeliam servis detraxerint ἢ do- 
minum patremfamilie appellaverunt, ‘servos familiares. 
Orstip.5c Dion Prusxensis optimum regem describens: δεσπότην δὲ 

οὐχ ὅπως τῶν ἐλευθέρων, ἀλλὰ μηδὲ τῶν δούλων χαίρειν 
καλούμενρν" domini nomen adeo in homines liberos non 
δὲ δ v. 95 usurpat, ut et in servos eo abstineat. “Ulysses apud Home- 
rum servos, quos fidos reperit, apud se ait futuros eo loco 
4pe.e 3% quasi Telemachi filii ipsius fratres essent. Tertullianus : !gra- 
tius est nomen pietatis quam potestatis: etiam familie 
Tom.rp14 magis patres quam domini vocantur. Hieronymus sive 
Paulinus ad Celantiam : familiam tuam ita rege et constitue 
ut te matrem magis tuorum quam dominam videri velis, a 
quibus benignitate potius quam severitate exige reverentiam. 


Ep. xlvii. 


ensium vero in servos lenitate vide Xe- . minos servis, cum crediderint, mitiores 


nophontem de Republica Atheniensium, 
(8 9. et segq. Ed. Oxon.) 

§ Servos familiares] Amicos Epicu- 
ras. Seneca Epistola cvi. 

k Ulysses] Cujus paternam in se 
benignitatem predicat Eumzus Odys- 
sea E. (vers. 138, et seqq.) 

| Gratius est nomen pietatis quam 
potestatis] Notat et Cyprianus testi- 
moniorum 111. S 82. ad Quirinum : do- 


esse debere ; probatque id apostoli Pauli 
ad Ephesios verbis: Lactantius libro v. 
cap. 10. Nec alia causa est cur nobis 
invicem fratrum nomen impertiamur, 
nisi quia pares esse nos credimus. Nam 
cum omnia humana non corpore sed spi- 
ritu metiamur, tametsi corporum sit di- 
versa conditio, nobis tamen servi non 
sunt: sed eos et habemus, et dicimus spi- 
ritu fralres, religione conservos, Au- 


servant's health, in the work required of him. And this, among other 
things, is aimed at in the institution of the Hebrew Sabbath ; that 
there may bo a breathing time from labour. So Pliny, to Paulinus, 
speaks of their common kindness to their slaves; quoting Homer, who 
speaks of Priam being always kind as a father; and saying that he 
always recollects tho Roman word Paterfumilias. 

2 So Seneca judges of lessons contained in this word paterfami- 
lias, and in tho name for slaves, familiares. So Dio Prusmensis says 
that a good king will not like the term master, not only of freemen, 
but even of slaves. Ulysses, in Homer, says that the slaves who have 
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Augustinus: Domestica pax a justis patribus ita olim ad- Lib, nis. de 
ministrata est, ut secundum hee temporalia bona filiorum e 16 
sortem a servorum conditione distinguerent, ad Deum autem 
colendum omnibus domus sue membris pari dilectione con- 
sulerent: quod maturalis ordo ita praescribit, ut nomen 
patrisfamilias hinc exortum sit, et tam late vulgatum, ut 
inique etiam dominantes hoc se gaudeant appellari. Qui 
autem veri patresfamilias sunt, omnibus in familia sua, 
tanquam filiis, ad colendum et promerendum Deum consulunt. 

3 Similem pietatem in voce puerorum, qua servos signifi- 
cabant, annotavit Servius *ad illud Maronis: claudite jam 
rivos, pueri; nec dissimile quod Heracleotw servos :suo 
Mariandynos "ówpodopov;, id -est, donatarios, appellabant, 
ἀφαιροῦντες TO πικρὸν τῆς προσηγορίας, parcentes acerbi- 
tati nominis, ut ad Aristophanem vetus interpres Callistratus 
notabat. Laudat Germanos Tacitus, quibus servi tanquam Germ. e. $5. 
coloni habebantur. Theano in epistola: δικαία χρῆσις iva Fp 5. Τα, 
μήτε διὰ τὸν κόπον κάμνωσι, μήτε ἀδυνατῶσι διὰ τὴν ἔνδειαν" P Phys. 7 a 
justus mancipiorum hic est usus, ut nec pre labore deficiant, 
nec per egestatem impares sint ferendo. 

VI. 1 Pro opera ut diximus "alimenta servo debentur. 
Servis, ait Cicero, non male praecipiunt qui ita jubent uti, pepe. v.s. 


gustinas de Moribus Ecclesia Cathol- 
tcz21.30. Tu dominis servos non tam 
conditionis necessitate quam officii delec- 
tatione doces adhaerere. Tu dominos 
servis, summi Dei scilicel communis do- 
mini consideratione, placabiles, et ad 
consulendum quam ad coercendum pro- 
pensiores facis. Adde Isidorum Pelu- 
siotam Lib. 1. epistola 471. Repete 
qui modo ex Prisco posuimus, 

* Nihil tale video apud Servium, in 


hune versum, qui est ultimus Ecloge 
ni. Hoc tantum alibi lego: Utrum 
ergo etate PUEROS, an ut ministros ee 
Samiliares solemus communiter PUE 
vocare? In Eclog. vi. vers. 14. J.B. 
᾿ $ Δωροφόρους appellabant] Athen- 
eus νι. 18. 

5 Alimenta servo debentur] Sira- 
chides xxxii. 25. ἄρτος kal παιδεία 
καὶ ἔργα οἰκότῃ" Panis et disciplina εἰ 
opera servo. 


been faithful, shall be as if they were brothers of Telemachus his 


son. Tertullian says, fathers rather than masters. 


Jerome or Paulinus 


exhorts Celantia to be a mother rather than a mistress of her family. 

So Augustine says that masters help their servants to worship God. 
8 There is a similar lesson of picty in the word pucr for servant, 

as Servius notes. So the IIeracleotes called their slaves gi/t-bearers. 


Tacitus praises the Germans whose scrvants were as tenants. 


Theano 


says that slaves should not suffer from over-labour or want. 
VI. 1 In return for labour, sustenance and clothing are due to 


the slave. 


So Cicero, Aristotle, Cato, Seneca. The food allowed wea 
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: ut mercenariis : operam exigendam, justa prebenda. Aris- 
LGcow.v. toteles: δούλῳ μισθὸς τροφὴ, servo pro mercede alimenta. 
DemRet. Cato: familie ut bene sit provideto, ne algeat, ne esuriat. 


"YS Est aliquid, ait "Seneca, quod dominus prestare servo de- 
beat: wt cibaria, vestiarium, In cibariis erant quaterni 

44Pwrw modii frumenti in mensem, quos pr:estitos servis Donatus 

v9,p4! auctor est, Martianus jurisconsultus esse ait quse dominus 

peculio. ^ necesse habet servo przestaro, ut tunicas et similia, Damnatur 

Thue. vite”, ab historiis PSiculorum crudelitas, qui captivos Athenienses 
fame necabant. 

Cap. 19. εἰ 2 Insuper Seneca dicto loco probat in qusedam liberum 


esse servum, et beneficii quoque habere materiam, si quid 
fecerit quod servilis officii modum excedat, quod non ex im- 
perio sed ex voluntate preestetur, ubi ex ministerio in affectum. 
amici transitur, quod late explicat. His consentaneum est, 


© Seneca] Idem de Tranquillitate : καὶ ὑποδήμασι, xal οὗτος dovAelas ἐστὶ 


(cap. 8.) familia vestiarium petit vic- 


tumque. Romani ad Bessam apud Pro- - 


copium Goft(hicorum 111. xopnyeire ois 
ὑμετέροις αἰχμαλώτοις τροφὴν οὐκ 
ἀρκοῦσαν, οὐδὲ κατὼ τὴν κρείαν ἡμῶν 
dToxpocav, ἄλλ᾽ ὥς ye ἀποζὴν διαρ- 
κῶς ἔχουσαν" date nobis saltem ut cap- 
fivis vestris alimenta, non dicam que 
sufficiant, qualia necessitas nostra desi- 
derat, sed que mortem arceant. (Cap. 
17.) Chrysostomus ad Ephesios v. 21. 


ὅταν οὗτος μὲν τὴν σωματικὴν διακο-- 


νίαν παρέχῃ, σὺ δὲ τὸ σώμα τρέφῃε 
καὶ θεραπεύηῃς καὶ Tpodais καὶ ἐνδόμασι 


τρόποτ' ὅτι ἐὰν μὴ παρέχης καὶ σὺ τὴν 
σἣν διακονίαν, οὐδὲ ἐκεῖνος τὴν éavToV, 
ἐλλ' ἔσται ἐλεύθερος, καὶ οὐδεὶς. ὑτὸν 
ἀναγκάσει νόμος καὶ μὴ τρεφόμενον 
τοῦτο ποιεῖν" ubi ille corporis ministe- 
ria exhibet, tu vero eum alis, curasque 
ut prater victum habeat quo induatur, 
quo calceetur, est et hoc servitutis quod- 
dam genus: nam nisi et tu tuum hoc ez- 
hibeas ministerium, nec ille exhibebiü 
euum, sed liber erit, neque ulla eum lez 
constringet, si non alatur, operas pre- 
stare. (Tom. 11. pag. 860. Edit. Sa- 
vil. ) 


~ 


four bushels of wheat a month. Martianus the jurist speaks of the 
things which the master is bound to provide the slave, as clothing 
and the like. The cruelty of the Sicilians, who starved the Athe- 
nians, is branded in history. 

2 Moreover Seneca proves that, for some purposes, the slave is 
free; and that he has the means of conferring benefits on his master ; 
as, if he do anything which exceeds the measure of a slave's duty, 
and which proceeds, not from command, but from good-will, where 
there is a transition from service to tho affection of a friend. With 
this agrees what Terence says, (in the Phormio) that if a slave has 
saved anything by living sparely, or working over-hours, it should be 
in away his own. Theophilus defines the physical means of a slave 
to be a natural patrimony, as we might define contubernium, the coha- 
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ut si quid servus, quemadmodum “apud Terentium est, suum 
defraudans genium comparsit, aut succisivi temporis diligen- 
tia quesivit, id aliquo modo sit ipsius. Non male Theophilus 
peculium definit οὐσίαν φυσικὴν "naturale patrimonium, quasi 
contubernium definias naturale matrimonium ; sed et Ulpianus 
peculium dixit pusillum patrimonium. Nec rcfert quod pecu- “ 
lium dominus suo arbitrio adimere potest nut minuere : neque 
enim quod squum est faciet, si sine causa id faciat. Causam 
vero intelligo non penam modo, sed et domini necessitatem : 
nam servi utilitas utilitatibus domini subest, magis etiam 
quam res civium civitati. Apposite ad hanc rem ‘Seneca: 
non ideo nihil habet servus, quia non est habiturus, δὲ domt- L. 7. de Ben. 
nus illum habere noluerit. 

3 Et hinc est quod dominus non repetit, si quid servo in 
servitute debitum post manumissionem solvit: quia (ut Try- 


Inst. quod 
m alt, pet. 
n 

L5 TE b. 


L. 64. D. de 
cond. indeb. 


P Siculorum crudelitas) Et Isaaci 
Angeli in Siculos captivos, memorante 


"fena: ἀμφοτέροις ἀλόχους καὶ κτήματ᾽ b. 


πάσσω. 


Niceta Lib. 1. qui et epistolam ponit ea 
de re regis Siculi ad Imperatorem Gre- 
cum. (Cap. 3.) 

4 Apud Terentium est] Phormione 
actu I. sc. i. (vers. 10. ) 

® Naturale patrimonium) Eumeus 
Odyssea =. (vers. 63, 64): 
Old re © ouck ἄναξ εὔθυμος ἔδωκεν, 
Olxóv τε κλῆρόν τε πολυμνήστην T€ γυναῖκα. 
Qualia dat famulis domini prolixa voluntas, 
Fodera conjugii socialia, remque, domumque. 
Ipse Ulysses Odyssea ©. Eumseo et Phi- 
lsetio dicit (vers. 214, 215): 


Ouía τ' ἐγγὺς ἐμεῖο τετυγμένα, 
Vestrum utrique thori socias dabo, largiar 
et rem 
Vicinasque domos nostre. 
Varro de Servis: studiosiores ad opus 
Jieri liberalius tractando, aut cibariis 
aut cestitu largiore, aut remissione ope- 
ris, concessioneve ut peculiare aliquid in 
fundo pascere liceat. (De Re Rust. 
Lib. r. c. 17.) 
* Seneca] Ejusdem estibidem : Num- 
quid dubium est quin servus cum peculio 
domini sit? Dat tamen Domino suo 


bitation of slaves, to be a natural matrimony: and Ulpian says the 
peculium, the slave's private store, is a little patrimony. Nor does it 
make any difference, that the master may, at his pleasure, take away 
or diminish this peculium ; for if he do this without cause, he will not 
do what is just. And by cause, I here understand, not only punish- 
ment, but also the need of the master; for the advantage of the slave 
is subordinate to the advantage of the master, even more than the 
advantage of the citizens to that of the State. So Seneca, We are 
not to say that the slave has nothing, because he will have nothing tf the 
master refuse his permission. 

.8 And hence it is, that the master cannot recover from the slave 
a debt which was due to him during his servitude, and which he paid 
after manumission ; because, as Tryphoninus says, the distinction of 


(Las. III. — 


phoninus ait) debiti vel non debiti ratio in condictione na- — 
turaliter intelligitur, dominus autem servo debere naturaliter 
. potest. Itaque sicut clientes in usum patronorum et subditos 
in usum regum, sic servos in usus heriles contulisse legimus, 
ut si filia dotanda, si captivus filius redimendus, et si quid his 
evenisset simile. Plinius, ut ipse in epistolis narrat, servis 
suis concedebat etiam quxdam quasi testamenta facere, id est, 
dividere, donare, relinquere intra domum. Apud aliquas 
gentes etiam plenius quoddam res acquirendi jus servis con- 
cessum legimus, sicut servitutis plures esse gradus a nobis 
alibi tractatum est. 

4 Ad hanc internam quam exponimus js justitiam multos 
apud populos etiam jus illud exterius dominorum leges re- 
traxerunt. Nam et apud Gr:cos servis durius habitis lice- 
Dbat*5 πράσιν αἰτεῖν, ad venditionem proclamare, et Romse 
ad statuas confugere, aut presidum implorare opem contra 
sevitiam, vel famem, vel intolerabilem injuriam. Illud vero 
jam non ex jure stricto, sed ex humanitate et beneficentia 
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Lib. iL δ. 


2. Inst. de 
M^ r^ 


5 Refert id Junius Portux, Ono- 
mastic, Lib. vir. cap. ii. num. 13. Edit. 
Amst. testemque laudat Aristophanem, 
in ‘Qpaie, Dramate deperdito. Vide ibi 
Kunxir Notam: et adde PorrER. dAr- 
cheolog. Grec. Lib. 1. cap. 10. J. B. 


nis luco dictum servis: bene meriti se- 
deant servi, surgant liberi: in quibus- 
dam locis mos liberari servos, ubi octu- 
plum preti, quo emti erant, parave- 
runt. [Quod Auctor noster adfert heic, 
tamquam e VARRONE, habet id sine du- 


bio a SERVO, ad ZEneid. vii. 564.) Sed 
Grammaticus iste ait: Zn hujus | Fero- 


t Quod servibas liberaliter] Ita ma- 
nuscripti recte. Varro narrat in Fero- 


indebted and not indebted, is understood according to Natural Law, 
and not according to Civil Law, in such an action for debt; and the 
master may owe a debt to the slave by Natural Law, though not by 
Civil Law. And accordingly, we find, that as clients have made contri- 
butions for the uso of their patrons, and subjects for the use of kings, 
so slaves have dono the same for the use of their masters; for 
instance, for the dowry of a daughter, the ransom of a son, or any 
similar object. Pliny, as he tells us in his Epistles, allowed his ser- 
vants to make wills, and to dispose of their property within his family. 
In some nations, wo have read of a larger right of acquiring property 
being conceded to slaves; as we have elsewhere said, that there are 
several degrees of slavery. 

4 In many nations, the laws havo reduced that external right of 
masters to this internal justice which we are expounding. For among 
the Greeks, whon slaves were harshly treated, they were allowed 
to demand their sale: and at Rome, to fly to the statues for refuge, 
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veniet, interdum tali que et debeatur, ut post longas operas 
aut valde magnas libertas detur servo. 

5 Posteaquam jure gentium servitus invasit, secutum est 
beneficium manumissionis, ait Ulpianus. Exemplo sit illud 1. LAD 
Terentianum : ἀρῶν. 1, 

.  Feci e servo ut esses libertus mihi 

Propterea ‘quod servibas liberaliter. 

Salvianus in usu quotidiano esse ait, ut servi, etsi non optimse, τᾶν, wt μῶν. 
saltem non improbs servitutis, libertate donentur: addit, ef » 73 
illa que in servitute positi conquisierant ex dominorum 
domo tollere non vetantur. Cujus benignitatis multa exempla 
in martyrologiis apparent. Et hic quoque laudanda benigni- 
tas legis Hebrzms, que servum Hebreum certo tempore pet xv. 13. 
exacto manumitti omnino jubet, “nec sine donis: de cujus legis 
contemtu graviter queruntur prophete. Catonem majorem 
reprehendit Plutarchus quod servos senectute confectos vende- r« w. cet. 
ret, immemor ejus que est inter homines communis naturse. 

VIL Questio hic incidit, an fugere fas sit ei qui bello sov. er 


Fortun. in 2. 
mise] templo [non autem luco] Tarra- hunc, De Ling, Lat. Lib. rv. pag. 20. ci jure tt 
«ina sedile lapideum fuit, inquo hic ver- Ed. H. Steph. [Ceterum de re ipsa 5/65, 
sus incisus erat: BENEMERITI, &c. — consule que habet V. Cl. Ever. Orro, disp. Si, dub. 
Quam libertatem [legendum libertatis] Prefat. in Tom. rr. Thesauri Juris, pag. Less. 2. 11. ὁ. 
deam dicit Feroniam, quasi Fidoniam. 4. J. 8.} δ. dub. δ, 
Igitur non dicit Servius, versum illam * Nec sine donis] Consuetudo id in- 
referri a Varrone, sed tantum ab illo  terpretata ne minus xxx. siclis detur : 
etymologiam tradi vocis Feronim. Vide ^ vide precepto jubente 84. 


or to implore the help of magistrates against cruelty or starvation, or 
intolerable wrong. This is & matter, not of strict law, but of 
humanity and kindness: and somctimes this makes tho slave's liberty 
his due, after long or very great labours. . 

5 When Slavery was introduced by the Law of Nations, the benefit 
of Manumission was_added, says Ulpian. So in Terence, the slave is 
mado a freedman, for serving liberally. Salvian says that slaves have. 
often their liberty given, and are allowed to take with them their 
property. Of this kindness, we have many examples in the martyro- 
logics. And here, we must praise the kindness of the Hebrew law; 
which directed that the Hebrew slave was, after a certain time, to be 
absolutely manumitted, and “not empty," Deut. xv. 13: of the neg- 
lect of which law the prophets complain heavily. Plutarch condemps 
Cato the Elder, because he sold his slaves when past work, thus dis- 
regarding the common bond of human nature, 

VIL. The question here occurs, whether he who is taken prisoner 
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justo captus est: non de eo agimus, qui suo proprio delicto 
penam eam est commeritus, sed qui publico facto in hanc 
fortunam decidit. Verius est fas non esse, quia ex conven- 
tione, ut diximus, gentium communi operas suas civitatis 
nomine debet. -Quod tamen ita est intelligendum, nisi intole- 
rabilis sevitia hanc ipsi imponat necessitatem. Videri circa 
hanc rem potest responsum Gregorii Neoceesariensis xvi. 
VIIL 1 Movimus alibi dubitationem, an et quatenus 
nati ex servis domino teneantur interno jure, quz hic ob spe- 
cialem bello captorum considerationem omitti non debet. Si 
parentes suo delicto poenam mortis erant commeriti, poterunt 
eorum posteri qui sperabantur, ob® vitam servandam obstringi 
servitio, quia alioqui exstituri non fuerant: nam et ob ali- 
menta alioquin defutura prolem suam parentes in servitutem 
vendere possunt, ut ibi diximus. Tale est jus quod in Cana- 
nsorum posteros Hebr»is Deus concedit. 
2 Pro debito autem civitatis ii quidem qui Jam nati erant, 


Lib. i. & - 


Deut. xx. 14. 


© In omnibus Editionibus, etiam 
prima, heic legebatur ad. Sed nos au- 
dacter posuimus ob, quod sensus mani- 
festo postulat. Neque enim agitur de 
obligatione quadam vitse servandm, qua 
ipsis natis e Servo incumbat, sed de ob- 
ligatione serviendi, qua tenentur ob vi- 
tam a Victoreservatam. Sic in sequenti 
periodo ob alimenta a Domino prestan- 


da proles a Parentibus in servitutem 
dari posse dicitur. J. B. 

7 Heic etiam, in omnibus Editioni- 
bus, hactenus legebatur, largientibus, 
mendo manifestissimo. Videtur Auctor 
primo scripsisse, ez legibus civilibus do- 
minis plus equo largientibus: postea, 
quum, ad vitandum concursum duplicis 
casus similis ejusdem numeri, unum e 


in war may justifiably make his escape. We do not here speak of 
him who has merited such punishment by crime, but wlio lms been 
brought into the condition by some public event. The truer opinion 
is, that the step is not justifiable; because, as we have said, by the 
common convention of nations, he owes. his.labour on-the-part of 
the State.. Which, however, is to be understood, with the provision 
that intolerable cruelty do not impose on him such a necessity. See 
on this subject the Response of Gregory XVI. | 

VIII. 1 We have elsewhere discussed the question, whether, and 
how far, children, born of slaves, are bound to the master by internal 
justice; and this question ought not to be omitted in its especial 
bearing on prisoners of war. If the parents had, by crime, deserved 
the penalty of death, their prospective posterity might bo bound to 
slavery, as a condition of life spared, because otherwise they would 
not have come into existence: for parents may sell their children 
into slavery, on account of the want of sustenance which would 
Otherwise fall upon them, as we have said. Such was the right 
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ut pars civitatis obligari poterant, non minus quam parentes 
ipsi; at in nondum natis non videtur hac causa sufficere, sed 
alia requiri: aut ex parentum consensu expresso, accedente 
alendi necessitate, idque etiam in perpetuum: aut ex ipsa ali- 
mentorum prsstatione, idque duntaxat usque dum opers 
totum quod impensum est expunxerint. Si quid ultra juris in 
hos domino datur, id videtur ex lege civili dominis plus sequo 
largiente "procedere. 

IX. 1 At quas apud gentes jus illud servitutis ex bello 
in usu non est, optimum erit permutari captivos: proximum 
dimitti pretio non iniquo. Hoc quale sit przecise definiri non 
potest: sed humanitas docet non ultra intendi debere quam 
deducto ne egeat captus rebus necessariis : nam et leges civiles 
hoc multis indulgent qui suo facto proprio in debitum incide- 
runt. Alibi hoc pactis aut moribus definitur: *ut apud 
®Greecos olim mina, nunc inter milites menstruo stipendio. 
Narrat Plutarchus olim inter Corinthios et Megarenses bella 


plurali singularem facere vellet, perspi- aut oppido per vim capto venirent in 
cuitatis caussa; ez lege civili posuit, sed — potestatem. Mariana xx vit. 18. 
oblitus est τὸ largientibus simul, ut par * Nullus dubito, quin Auctor in ani- 
erat, mutare. J. B. mo habuerit quod legerat apud Aris- 
= Utapud Grecos olim mina] Bello TOTELEN, οἷον τὸ μνᾶς λυτροῦσθαι. 
Gallorum cum Hispanis in Italia eques Ethic. Nicom. Lib. v. cap. 10. Verum 
redemtus quarta parte annui stipendii: ^ hoc ibi tantum refertur ut exemplum 
non comprehensi qui ordines ducerent Juris, quod Philosophus vocat Legiti- 
eisque superiores: nec qui justo prelio mum, quodque opponit Naturali: nihil 


which God granted to the Hebrews over the posterity of the Ca. 
naanites. | 

2 And those who were already born, might be liable for the debt 
of the State, as being part of the State, no less than their parents. 
But this cause does not seem sufficient, in those who are not yet 
born; some other seems necessary; either the express consent of 
the parents, added to the necessity of providing sustenance for them, 
and that, for ever; or the actual supply of sustenance, and that holds 
only till they have worked off the whole expense of their m^intenance. 
If any right beyond this is given to the master, it seems to proceed 
from a Civil Law, too liberal to masters. 


IX. 1 Where this right of servitude arising from _war_ is. not 


established by use, it will be tho best course to exchange the pri- 
. SümerS; and nest to that, to Jct them be ransomed at a reasonable 


rate. What this is, cannot be precisely defined: but humanity 
teaches us that it should not bo stretched so far that it leaves the 
prisoner without the necessaries of life. For even tho Civil Law 


Quest. Gr 
p. 306 ». 


De Offtc. i. 12, 


Cyr». e. 1. 


bv. 10. 
Lib. vii 8. 
n. 18. 


Vit. Dem. 
. 891. 
[stri 


P. 302.]] 


(Lr. III. 


gesta ἡμέρως καὶ συγγενικῶς, mansuete et ita ut populos 
consanguineos decebat. Si quis captus esset, eum a captore 
habitum ut hospitem et fide de pretio accepta dimissum do- 
mum: unde natum δορυξένων nomen. 

2 Excelsioris animi est illud Pyrrhi a Cicerone lauda- 


tum : 
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JNec mi aurum posco, nec mi pretium dederitis : 
Ferro non auro vitam cernamus utrique: 
Quorum virtuti belli fortuna pepercit 

Eorundem libertati me parcere certum est. 


Non dubium quin cred' lerit Pyrrhus justum a se bellum geri : 
tamen parcendum existimabat eorum libertati, quos probabiles 
cause in bellum tulissent. Simile Cyri factum celebrat Xeno- 
phon: Philippi Macedonis post victoriam in Cheronea Poly- 


bius: Alexandri in Scythas Curtius: Ptolemzi regis et De- 


metrii, inter se non bello magis quam in captivos benignitate 
certantium, Plutarchus. Lysimachum vero *Getarum rex 
Dromichetes bello captum hospitem suum fecit, paupertatisque 
simul Geticse ac comitatis testem factum perpulit ut talibu- 
amicis, quam hostibus uti mallet. 


dicit, nec Aristoteles, nec Andronicus 
Rhodius in Paraphrasi, nec Michael E- 
phesius, unde colligi queat, hoc lege 
quadam communi sancitum esse apud 
Grecos. Immo video, in oratione DE- 
MOSTHENIS de male obita Legatione, 
Captivos quosdam mutuo sumsisse, ali- 
um íres minas, alium quinque, alium 
prout cuique conditiones erant propo- 
site: 'O μὲν, τρεῖς μνᾶς, ὁ δὲ, πέντε, 
ὁ δὲ, ὅπως συνέβαινεν ἑκάστω, τὰ λύ- 


τρα. Pag. 222. J.B. 

.y Nec mi aurum posco] Similem 
Tiberii Christiani Imperutoris in Per- 
sas bonitatem landat Menander Protec- 
tor, (Legat. pag. 141. 1. Ed. Heschel.) 
Sisebuti Mariana, item Sanctii Castelle 
regis, libro x1. (cap. 5. Illud autem de 
Sisebuto legitur Lib. v1. cap.3.) 

3 Getarum rez Dromichates] Me- 
minit et Diodorus Siculus in Ezcerptis 
Peirescíanis. (Pag. 257, 258.) 


grants this indulgence to many who have come into dobt by their 
own act. In other cases, this is determined by law or custom; as 


-anciently, among the Greeks, the ransom was set at a mina, and 


among so'liers, at à month's pay. Plutarch says that the Corin- 
thians and Megareans carried on war humanely. Captives were 
reckoned as the guests of their captors, and dismissed on their promise. 

2 More lofty in spirit is what Cicero quotes of Pyrrhus (Off. 1.12); 
so Cyrus; Philip, after Chxronea; Alexander, towards the Scythians; 
Ptolemy and Demetrius contending in generosity to prisoners, as in 
arms. Dromichetes, king of the Getz, made Lysimachus his pri- 
soner, his guest, and a witness of the poverty and equity of the 
Gete, and thus gained him as his friend. 


CAPUT XV. 
TEMPERAMENTUM CIRCA ACQUISITIONEM IMPERII. 


I. Quatenus justitia interna 
permittat imperium acquiri. 

II. Laudabile esse hoc jure in 
victos abstinere. 

IIL Sive eos miscendo victori- 
bus : 

IV. Sive relinquendo imperium 
his qui habuerant: 

V. Interdum impositis presi- 


VII. Utilitas ab kac moderatione 
indicatur. 

VIII. Ezempla: et de mutata for- 
ma reipublice apud, victos. 

IX. Imperium si assumendum 
sit, recte partem ejus victis 
relinqui. 

X. Aut certe libertatem ali- 
quam. 


diis : XI. Precipue tn religione. 
VI. Aut tributis etiam et simi- XII. Saltem victos clementer ha- 
libus. oneribus : beri oportere: et cur? 


I. (\U in singulos aut exigitur zquitas aut laudatur hu- 
manitas, tanto magis in populos aut in populorum Viet dejere 

partes, quanto in multos insignior est et injuria et beneficentia. ¢ 
Justo bello ut alia acquiri possunt, ita et jus imperantis in 
populum, et jus quod in imperio habet ipse populus: sed 
nempe quatenus fert aut pense nascentis ex delicto, aut alterius 

debiti modus. Quibus addenda est causa vitandi periculi sum- 

mi. Sed hsc causa plerumque cum aliis miscetur, que tamen 

ipsa tum in pace constituenda, tum in utendo victoria maxime. 
spectanda est, Nam cetera est ut remittantur ex misericordia: 

in publico autem periculo, que modum excedit securitas, im- 
misericordia est. Isocrates ad Philippum: τῶν βαρβάρων Epic iL 


CmaPTER XV. Restraints respecting Conquest. 


I. Equity, which is required, and humanity, which is praised, 
towards individuals, are the more requisite and praiseworthy, towards 
nations and parts of nations, inasmuch as the injury or kindness is 
greater with the number. Now as other things may be acquired in 
& just war, so may imperial authority over a people, and the right 
which the people itself has in the government: but only so far as is 
limited, either by the nature of a penalty arising from delict, or by 
the nature of some other debt. To which is to be added, the reason 
of averting extreme danger. This last cause is commonly mixed up 
with others; but is, in reality, to be much regarded for its own sake, 
both in establishing peace and in using victory. For other things 
may be remitted out of compassion ; but in & public danger, a disre- 
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ἐπὶ τοσοῦτον ἐξαρκέσει κρατεῖν, ὅσον ev ἀσφαλείᾳ xara- 
στῆσαι τὴν σαυτοῦ χώραν' barbari hactenus edomandi sunt, 
quantum satis erit ut tuam regionem in tuto colloces. 
Cat. Bell e. II. 1 Crispus Sallustius de Romanis veteribus : majores 
nostri religiosissimi mortales nihil victis eripiebant, prater 
injurie licentiam. Digna qu: a Christiano diceretur senten- 
De Rep. ord, tia: quicum illud ejusdem convenit: sapientes pacis causa 
p. 118. bellum gerunt, et laborem spe otii sustentant. ^ Aristoteles 
D« Rep. v.1. non semel dixerat, πόλεμον εἶναι εἰρήνης χάριν, ἀσχολίαν δὲ 


14 et 15. i } S 7 Xo^ 
ex wie, σχολῆς, bellum pacis et negotium οὐδὲ causa institutum. 
Somes, Nec aliud vult Cicero cujus hoc est sanctissimum effatum : 


bellum ita suscipiatur, ut nihil aliud nisi paz quasita vi- 

Wide. deatur. Ejusdem et hoc simile: sic suscipienda bella sunt 
ob eam causam, ut sine injuria 1n pace vivatur. 

2 Nihil hxc distant ab his quz: nos docent vere religionis 

Thom. 4, 3. theologi, finem belli esse amovere ea que pacem perturbant. 

, Ante Nini tempora, ut ex Trogo alibi dicere cepimus, fines 


Wil Mat. de 
ΓῚ oe a . . e ° . 3 
ree αἴ imperii *tueri magis quam proferre mos erat: intra suam.cui- 


que patriam regna finiebantur: reges non imperium sibi, sed 
populis suis gloriam quserebant, contentique victoria imperio 


8 Tueri magis quam proferre] Alex- ἀγαπητῶς δὲ ἔχειν ἕκαστον τὰ éavrov- 
ander Imperator Artaxerxi Perse: δεῖν — manendum cuique intra suos fines nihil 
“μένειν τε αὑτὸν ἐν τοῖς ἰδίοις ὅροις καὶ novando, neque debere quemquam incerta 
μὴ καινοτομεῖν, μηδὲ ματαίαις ἐλπίσιν spe sublatum bella incipere, sed suo esse 
αἰωρούμενον μέγαν ἐγείρειν πόλεμον contentum. [Habet hoo Auctor noster 


gard of the danger which goes beyond the just limit, is want of com- 
passion. Isocrates tells Philip that he must master the barbarians, 
so as to place his own territory in security. 

II. 1 Sallust says of the old Romans: Our ancestors, the most ve- 
ligious of men, took from the vanquished nothing but the licence of 
wrong-doing ; words worthy of having been said by a Christian: and 
with them agrees what is also said by tho same writer: Wise men bear 
labour in the hope of rest, and make war for the sake of peace. So 
Aristotle also says: and so Cicero, in several places. 

2 To the same effect is the teaching of Christian theologians, that 
the end of war is to remove the hinderances to peace. Before the 
time of Ninus, as we before said, following Trogos, it was rather the 
-habit to defend than to extend the boundaries of empires: every one’s 
rule ended with his own country; kings did not seek empire for 
themselves, but glory for their peoples, and content with victory, 
abstained from empire. And to this point, Augustine brings us back, 
when he says: Let them consider that it is not the part of good men to. 
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abstinebant: quo nos retrahit quantum potest Augustinus, 
cum ait: videant tamen ne forte non pertineat ad viros bonos Dec. De, 
bgaudere de imperii latitudine: qui et hoc addit: felicitas 

major est vicinum bonum habere concordem, quam vicinum 
malum subjugare bellantem. | Adde quod in ipsis Ammonitis 
propheta Amosus severe reprehendit hoc studium proferendo- Cap. 113. 
rum per arma finium. 

III. Ad hoc antique innocentie exemplar proxime ac- 
cessit veterum Romanorum prudens modestia: Quid hodie 
esset imperium, ait Seneca, niei salubris providentia victos 1. 11. de rre, 

e. 34. 

permiscuisset victoribus ? Conditor noster Romulus, ait apud 
Tacitum Claudius, tantum sapientia valuit, ut plerosque po- 4x». xi.s« 
pulos eodem die hostes, deinde cives habuerit : addit exitio 
Lacedeemoniis et Atheniensibus nihil aliud fuisse quam quod 
victos pro alienigenis arcebant. Livius rem Romanam auctam Lr. vii. 18. 
dicit hostibus in civitatem recipiendis. Exempla exstant in 
historiis Sabinorum, Albanorum, Latinorum, deinde aliorum 
ex Italia: donec postremo Cesar Gallos in triumphum ses ἐκ Cms. 
duxit, idem in curiam. — Cerialis in oratione ad Gallos que ^ 
apud Tacitum : 2psi plerumque legionibus nostris prasidetis : Hut. i. 74. 


ex Herop1ano, Lib. vr. cap. ii. num. 9. * Gaudere de imperii latitudine) 
Ed. Becleri: ubi, ut et in aliis Editioe — Vide Cyrillum libro v. contra Julianum, 
nibus, legitur: ἐν Toit τῶν ἰδίων ὅροιε' — reges Hebrseos hoc nomine laudantem, 
neque necesse est emendare: ἐν τοῖς quod suis contenti essent finibus. (Pag. 
ἰδίοις, ut facit Auctor noster, sive ex — 177 Σ. Ed. Spark.) 

incogitantia, sive data opera. J. B.] 


rejoice in the extent of empire; and again: Jt is a greater felicity to 
have a good neighbour at peace, thun to conquer a bad neighbour in 
war. The prophet Amos severely rebukes the Ammonites who had 
committed atrocities that they might enlarge their border. Amos i. 13. 

ΠΙ. To this pattern of ancient innocence, the nearest approach 
was made in the prudent moderation of the old Romans. What 
would our empire be at this day, says Seneca, except a wholesome pru- 
dence had mixed the conquered with the conquerors? And, Our foun- 
der Romulus, Claudius says in Tacitus, carried his wisdom so far, that 
most of the peoples with whom he had to do were, on the same day, first 
his enemies, and then his citizens. He adds, that nothing was moro 
destructive to the Lacedwmonians and Athenians, than that they 
treated as strangers those they conquered. So Livy says that the 
Roman power was increased, by taking enemies into the composition 
of the state. There are, in history, tho examples of the Sabines 
Albans, Latins, and others in Italy: until at last Cesar triumphed over 
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ipsi has aliasque provincias regitis ; nihil separatum clau- 

eumve, Et mox: proinde pacem et vitam, quam victi vic- 

toresque eodem jure obtinemus, amate, colite. Tandem, quod 
mirandum maxime, in orbe Romano qui sunt, ex constitutione 

Imperatoris Antonini cives Romani effecti sunt, quse verba 

ere 17. sunt Ulpiani; ex eo, ut Modestinus ait, Roma communis 
Ren. t patria est. Et de ea Claudianus: 
Hujus pacificis debemus moribus omnes, 
Quod cuncti gens una sumus. 

IV. 1 Alia moderate victoris species est, victis aut re- 
gibus, aut populis re'nquere quod habuerant imperium. Sic 
Treed. Hercules, Priami: : 

Hostis parvi victus lacrymis, 

Suscipe, dixit, rector habenas, 

Patrioque sede celsus solio: 

Sed sceptra fide meliore tene. 

Alan. Var. Idem, victo Neleo, filio ejus Nestori regnum permisit. Sic 
Hist. iv. δ. 
Herod. ii. 14. Persse reges victis regibus regnum relinquebant. Sic Cyrus 
Xen. Cyrop. Armenio. *Sic Poro !Alexander. Laudat hoc ‘Seneca, nthil 
DeCewL ex rege victo preter gloriam sumere. Et Polybius celebrat 
Lv9. Antigoni bonitatem, qui cum Spartam haberet in potestate, 


, 


. * Sie Poro Alexander] Pipinus Ai- 


atolfo Langobardo. [Vide EoiwARD. 
de Vit. Carol. Magn. cap. vi. pag. 39, 
40. cum Notis ult. Editionis. J. B.] 

1 Vide QuiNT. Curtiom, Lib. vir. 


100. in Edit.3. J. B. 

4 Seneca] Totus locus dignus in- 
spici, ubi et hoc egregie dictum: hoc 
est etiam ex victoria sua triumphare, 
testarique se nihil quod dignum esset 


cap. xiv. num. 45. ibique Pitisci notam — victore apud victos invenisse. Tigrani 


| the Gauls; and he who did this gave them votes. Cerialis says, in his 
oration to the Gauls, in Tacitus, You yourselves for the most part 
command our legions; you govern those provinces ; nothing is kept from 
you or barred against you; and further: Do you then further and culti- 
vate peace and safety which we conquerors and conquered alike hold by 
| the same right. At last, by a very remarkable law* of the Emperor 
Antonine, all the inhabitants of the Roman empire were made Roman 
citizens, as Ulpian tells us; and so, as Modestinus says, Romo was 
the common country of all. 
| IV. 1 Another kind of moderated victory is, to leave to conquered 
kings or peoples the authority which they had. So Hercules pro- 
fesses, in Seneca, to have done to Priam; so he gave Neleus the 
kingdom of his father Nestor; so the Persian kings let conquered 
kings keep their kingdoms: so Alexander did to Porus. Seneca 
* A very bad law, says Gronovius; asif any one were to declare all rustics to 
be nobles, 
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reliquerit ipsis τὸ πάτριον πολίτευμα kai τὴν  eXevOepíay, 
rempublicam majorum ac libertatem : quo ex facto maximas 
per Greciam laudes consecutus ibidem narratur. 

2 Sic Cappadocibus permissum a Komanis uti qua vellent 
reipublice forma: et multi populi post bellum relicti hberi. 
Carthago libera cum suis legibus est, aiunt Rhodii ad Ro- Liv. sxavit 
manos post bellum Punicum secundum. Pompeius τῶν εἰλημ- 
μένων ἐθνῶν τὰ μὲν αὐτόνομα nie, inquit Appianus, ez de- Mite. Belt 
victis gentibus *quasdam reliquit liberas. Et Quintius Atolis 
dicentibus pacem firmam esse non posse, nisi Philippus Macedo Lv. x«xsit 
regno pelleretur, dixit, sententiam eos dixisse immemores 
Romanorum moris, victis parcendi: addidit: adversus victos 
mitissimum quemque maximum animum habere. Apud 
Tacitum est: Zorsini victo nihil ereptum. dna. xii. 19. 

V. Interdum simul cum concessione imperii consultum 
victorum securitati. ‘Sic a Quintio decretum, Corinthus red- 
deretur Áchzmis, ut in Acrocorintho tamen presidium esset : 
Chalcidem ac Demetriadem retineri, donec cura de Antiocho 
decessisset. 


pars regni a Pompeio relicta. Eutro- 
pius vr. (c.11.) 

* Quasdam reliquit liberas] Esrum 
ut noscatur conditio vide Polybium 
excerptis legationum num. 19. Sueto- 
nium in Cesare ubi de Gallia. (Cap. 25.) 


digna lectu in rebus Helvetiorum. (Lib. 
I. c. 8.) 

f Sic a Quintio decretum) Remissum 
id tamen postea. Polybius excerptis 
legationum num.ix. Plutarchus Fla- 
minio, (Pag. 974.) 


Habet et quedam Guillimannus non in- 


praises this taking from conquered kings nothing but glory. And Poly. 
bius celebrates the goodness of Antigonus, who, having Sparta in his 
power, left them the constitution aud liberty of their forefathers; 
and on this account obtained great praise through all Greece. 

2 So the Romans allowed the Cappadoci: ^s to have what consti. 
tution they liked; so Carthage was left free; so Pompey left some 
conquered nations free. And Quintius, when the Etolians said that 
peace could not be lasting except Philip were deprived of his king- 
dom, told them they forgot the Roman habit of sparing the van- 
quished: and added that great men were mild to conquered enemies. 
So Zorsines is treated in Tacitus. 

V. Sometimes, while authority to govern is granted, provision is 
made for the security of the conquered. So Quintius restored Co. 
rinth to the Achwans, but with the reservation, that there should be 
& garrison in Acrocorinthus: and that Chalcis and Demctrias should 
be kept, till the anxiety about Antiochus was past. 

18 
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VI. Tributorum quoque indictio sepe non tam ad fac- 
torum sumtuum restitutionem, quam ad securitatem et victoris 
1.1. αὔρα. et victi in posterum pertinet. Cicero de Grecis: simul illud 
uml ^ Asia cogitet, nullam a se neque belli externi ; neque discor- 
3 3 

diarum domesticarum calamitatem abfuturam fuisse, si hoc 
imperio non teneatur : id autem imperium cum retineri sine 
vectigalibus nullo modo possit, equo animo parte aliqua 
suorum fructuum pacem sibi sempiternam redimat atque 
Hutiv.7& otium. Petilius Cerialis apud Tacitum pro Romanis apud 
Lingonas aliosque Gallos sic disserit: nos quanquam toties 
lacessiti jure victorie id solum vobis addidimus quo pacem 
tueremur : nam neque quies gentium sine armis, neque arma 
sine stipendiis, neque stipendia sine tributis haberi queunt. 
L*51* Eodem pertinent et alia quse expressimus cum de inaquali 
federe ageremus, *tradere arma, classem, elephantos, non ha- 

bere arcem, non exercitum. 
VII. 1 Ut autem victis relinquatur suum imperium, non 
tantum humanitatis est, sed sspe et consilii. Inter Numz in- 
Pw. quest stituta laudatur, quod a Termini sacris omnem sanguinem 
»39c abesse voluit: significans ad quietem et certam pacem nihil 
Li 1» ulilius quam suis se finibus tenere. Optime Florus: difficilius 


8 Tradere arma, classem] Vide de 1. Comparatione testudinis] Plutar- 
Persis Agathiam libro tv. (cap. 5.) chus sic narrat : Ayatobs aerepitoué- 
h Calanus Indus) Habet id Plutar- νους τὴν Ζακυνθίαν νῆσον ἀποτρέπων 
chus Alezandro. (Pag. 701 E.] ἔφη, κινδυνεύσειν, ἄν, ὥσπερ al χελῶ- 


VI. The imposition of a tribute often has reference, not so much 
|to the restitution of the expenses incurred, as to the future security 
| both of the victor and the vanquished. So Cicero says of the cities of 
‘Asia, that they owe their security to the Roman empire, and ought 

to be content to pay taxes for its support, as the price of peace and 
ease, Bo Cerialis, in Tacitus, tells the Gauls, that the Romans, though 
80 often provoked, had only taken the means of keeping peace: for there 
is no quiet among nations without armies; no armies without pay; 
no pay without taxes. To this pertain what we have elsewhere said 
of unequal leagues, where ono party gives up fleets, fortresses, &c. 
VII. 1 That the vanquished should retain their power of govern. 
ing, is often, not only a measure of humanity, but of prudence. Numa 
directed that the rites of Terminus should not include blood in their 
celebration: implying, that to keep our own boundaries, is the way to 
live in peace. So Florus says, Jt is more difficult to retain provinces 
than to make them; they are gained by force, they are kept by right. 
So Livy: It is easier to gain them one by one than to keep all. And so, the 


Cap. XV.) ACQUISITIONEM IMPEKIL 275 


est provincias obtinere quam facere : viribus parantur, jure 
retinentur : cui non dissimile apud Livium illud: facilius pa- Liv. xsxvu. 
rari singula quam teneri universa : et Augusti dictum apud Apepe 
Plutarchum : μεῖζον € ἐργον τοῦ κτήσασθαι μεγάλην ἡγγεμο- ἢ 

νίαν, τὸ διατάξαι τὴν ὑπάρχουσαν. Darii regis legati Alex- Curt. iv. 11. 
andro: Periculosum est peregrinum imperium: difficile est 
continere quod capere non possis.... Facilius est quedam 
vincere quam tueri : quam hercule expeditius manus nostra 
rapiunt quam continent. 

2 Quod ^Calanus Indus et ante eum CEbarus Cyri ami- spud arte 
cus explicabant corii similitudino, quod alia parte se tollat Ron. Tom. 
simul aliam pede presseris: et T. Quintius apud Livium ‘com- Lx et 
paratione testudinis, tute ad ictus ubi collecta in suum tegmen 
est, obnoxis atque infirme simul exseruerit sui partem. Plato m1. 
de legibus huc aptat Hesiodi dictum: omni dimidium plus. ¥ Pag. (00 
Et Appianus notat non paucos populos qui sub Romano im- In Pret. 
perio esse vellent ab ipsis repudiatos : alis etiam reges datos. 
Scipione Africano judice, jam suis temporibus tantum Roma Val Max. iv. 
possidebat, ut avidum esset quicquam ultra appetere : abunde 
felix si nihil ex eo quod obtinebat amitteret. Itaque et lustri 
condendi carmen, quo Dii rogabantur ut res populi Romani 


ναι, ποῤῥωτέρω τὴν κεφαλὴν Tij Tee δὶ testudinis more caput extra Pelopon. 
λοπυννήσον προτείνωσι' Acheos Za- — nesum eztulissent. (Vit. Flamin, peg. 
cynthum insulam appetentes cum dehor- — 8:8 p.) 

tari vellet, dixit periculum eos adituros, 


saying of Augustus in Plutarch ; that ordering a great government is a 
greater work than acquiring it. So the ambassadors of Darius to 
Alexander. . 

2 This was what Calanus, and before him CEbarus, expressed 
by the similitude of a dried hide, which rises ' : one part, when you 
tread down another: and T. Quinctius, in Livy, by the comparison of 
& tortoise, which is secure against blows when gathered within its 
shell, but exposed and tender when it puts out any member. 80 
Plato applies Hesiod's half greater than the whole. And Appian notes 
that many peoples, which wished to bo under the Roman empire, 
were rejected: while others had kings set over them. At the time 
of Scipio Africanus, in his judgment, the possessions of Rome were so 
wide, that it was greedy to wish for more; and happy if they lost 
nothing. And he altered the lustral lay which was sung on the 
taking of each census, and which prayed the gods to make Rome's 
fortunes better and greater; so that the prayer was made to be, 
that they might be kept ever free from harm. 

WA 
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meliores amplioresque facerent, “ita emendavit, precatus ut 
eas perpetuo incolumes servarent. 

VIII. Lacedzmonii, et initio Athenienses, in captas civi- 
tates nullum sibi vindicabant imperium: tantum eas republica 
uti volebant ad suam accommodata, Lacedz monii quidem sub 


L1» primorum potentia, Athenienses sub arbitrio populi, ut Thu- 


vti 
Dem. orat. 


de Chers. 
Diod. xiii. et 


Apud Stob. 
Serm. 43. 


dna. vi. 49. 


| 


cydides, Isocrates, Demosthenes nos docent, ipse etiam Aris- 

toteles quarti de republica capite xr. et quinti vu. Quod 

ipsum in comedia sic notat Heniochus illorum temporum 

scriptor: 
Γυναῖκε δ᾽ αὐτὰς Ov érapárreró» τινε, 

Ἀεὶ συνοῦσαι. δημοκρατία θατέρᾳ 

*Orop' ἐστὶ, τῇ δ᾽ ἀριστοκρατία θατέρᾳ, 

Δὲ as πεπαρῳνήκασιν ἤδη πολλάκις. 

Tum geminz ad illas accesserunt mulieres 

Quse cuncta conturbarunt: optimatitas 

Est nomen alteri, alteri popularitas, 

Quarum incitatu pridem externate fuerunt. 


Simile est quod Tacitus ab Artabano narrat Seleucia factum : 
plebem primoribus tradidit, inquit, ex suo usu: nam populi 


k Rta emendavit] Utitur hac historia 
Claudianus Julianus consul in epistola 
ad Pupienum et Balbinum. (Capitolin. 
in Maxim. et Balbin. c. 17.) Imitatus 
Augustus qui Dione narrante, évnveiTo 
ἐφ᾽ ole οὐκ ἠξίου ἕτερόν τι προσκτή- 
σασθαι, ἀλλ᾽ ἀκριβῶς ἀρκεῖσθαι τοῖς 
ὑπάρχουσιν ἐδικαίον᾽ laudatus est quod 
nihil novi acquirere voluit, sed que jam 
habebantur sufficere est arbitratus. [Lib. 
Lin. pag. 602 c. Ed. H. Steph. ubi 


tamen verba prima aliter sese habent, 
Auctore nostro memoriter illa adferente. 
J. B.] 

3 Intelligit Auctor noster ra Ἀπο- 
μνημονεύματα Μουσωνίου τοῦ φιλοσό- 
gov, scripta a Pollione; de quibus Sure 
Das, voce Πολλίων. Vide Jonsium, 
De Scriptoribus Hist. Philos. ut. 7. 
Unde autem petitum sit fragmentum 
illius Operis, in quo verba ab Auctore 
nostro adlata extant, quum hactenus ig- 


VIII. The Lacedemonians, and at first the Athenians, claimed 


no authority over the cities which they had conquered: only they 
required them to have a constitution like their own; the Lacedeemo- 
nians, an aristocracy, the Athenians, a democracy, as we learn from 
Thucydides, Isocrates, Demosthenes, and Aristotle. Of these two 
characters who constantly disturbed Greece, Aristocracy and Demo- 
cracy, an old comedian, Heniochus, speaks, as women. So Artabanus, 
in Tacitus, established an aristocracy at Seleucia. Whether such 
changes add to tho victor's security, is not a matter for our con- 
sideration. 

IX. In the cases in which it is not safe to abstain from all autho- 
rity over the conquered, still the portion assumed 1nay be limited, so 
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imperium juxta libertatem, paucorum dominatio regia libi- 
dini propior est. Sed ejusmodi mutationes an ad victoris 
gecuritatem faciant, non est nostr@ inspectionis. 

IX. Si minus tutum sit omni in victos imperio abstinere, 
temperari tamen res potest, ut aliquid imperii relinquatur ipsis 
aut ipsorum regibus. Populi Romani consuetudinem vocat 
Tacitus ut haberet tnstrumenta servitutis et reges. . Eidem Agric. e. 4 
Antiochus inservientium regum ditissimus: βασιλεῖς ᾿Ῥω- Hot.2. m. 
μαίων ὑπήκοοι, *in commentariis de Musonio: et apud Stra- pag. ses. 
bonem circa finem libri sexti. Lucanus, 

Atque omnis 'Latio quse servit purpura ferro. 

Sic apud Judzos mansit sceptrum in Synedrio, etiam post 
confiscationem Archelai. Evagoras Cypri rex, ut apud Dio- rm. zv.» 
dorum est, dicebat velle se Perse obedire, sed ut regem regi. 
Et Dario victo aliquoties hanc conditionem ferebat Alexander, Ls. xvi. δι. 
Put ipse imperaret alis, pareret Alexandro. Nos de modis 
miscendi imperii diximus alibi. Quibusdam pars regni relicta, ra. 1a. $17. 
sicut veteribus possessoribus agrorum pars. 

X. Sed et cum omne imperium victis eripitur, relinqui 


Phere. vit. 
228. 


norassem, reperi forte apud SToB EUM, 
Serm. xlvi. pag. 336. init. ubi refertur 
egregia oratio Musonii ad Regem quem. 
da^ Syrie. Et quamvis neque heic, 
nec alibi, in illis Collectaneis, quod qui- 
dem sciam, dicta Musonii, tamquam e 
Commentariis Pollionis, laudentur; me- 
rito tamen inde petita conjicit noster, 
J. B. 

| Latio qud servit purpura ferro) 
Vide Panegyricum Maximiano dictum. 


(a Claudian. Afamertino. c. 10.) 

™ Ut ipse imperaret aliis, pareret 
Alexandro] Tales et olim in Italia re. 
ges sub aliorum regum imperiis: Ser- 
vius ad x. ZEneid. (vers. 655.) Sic apud 
7Eschylum Persis (pag. 126. Ed. H. 


Sic et apud Turcas, teste Leunclavio 
libro xvill. 


that some authority may bo left to them, c their kings. Tacitus 
speaks of it as the custom of the Romans to have kings as the tw 
struments of their rule: and calls Antiochus the richest of subject kings. 
So Musonius [in Stobzus, see J. B.'s note), Strabo, Lucan. So among 
the Jews, the sceptre remained in tbe Sanhedrim, even after the con- 
fiscation of Archelaus. So Evagoras of Cyprus was willing to obey 
the Persian king, as one king another. And after Darius was con- 
quered, for some time Alexander offered him the condition that he 
should govern others and obey Alexander. Wo have spoken else- 
where of mixed empire. In some cases, a part of the kingdom is left 
to the vanquished, as a part of the lands to the old possessors. 

X. Even when all authority is taken from the vanquished, they 


eT 


278 TEMPERAMENTUM CIRCA (Les. III. 


ilis possunt circa res privatas et publicas minores "suze leges 
suique mores et magistratus. Sic in Bithynia proconsulari 
provincia Apamea civitas privilegium habuit ?suo arbitrio 
rempublicam administrandi, ut Plinii epistole nos docent, et 
alibi, Bithynis sui magistratus, suus senatus. Sic et in Ponto 
Amisenorum civitas legibus suis utebatur Luculli 3beneficio. 


᾿ Gotthi victis Romanis leges reliquerunt Romanas. 


XI. 1 Hujus indulgentiw pars est Pavitzo religionis usum 
victis nisi  persuasis non eripere: quod ut victis pergratum 
ita victori innoxium probat Agrippa oratione ad Caium, quam 
Philo recitat in legationis su; renunciatione. Et apud Jose- 


. phum,,tum ipse Josephus, tum Titus Imperator. rebellibus 
- Hierosolymitis objiciunt, quod Romanorum beneficio sacris 


suis tanto cum jure uterentur, ut templo alienigenas arcere . 
possent, etiam capitis periculo. 
2 At si falsa apud victos religio, ne vera opprimatur, 


5 Sua leges) Philolegatione ad Cai- — larem. Appianus Mithridaticis. (pag. 
wm: Σεβαστὸς τοσαύτην ἐποιεῖτο τῆς 228.) Talis apud Greecos sub Romanis 
βεβαιώσεως τῶν παρ᾽ ἑκάστοιε πατρίς | umbra libertatis. Vide Ciceronem Lib. 
ev, ὅσην kal τῶν ἹΡωμαϊκῶν ἐπιμέλειαν" vi. ad Atticum, epist. 1. Plinium Lib. 
Augustus non minus cura sue duxit cus- vit. epist. 24. Evocari ex insula Cy- 
todiam legum propriarum cuique genti — prios non licebat. Cicero ad Atticum v. 
quam Romanorum [Pag.1014 s. Vide 21. [De Amiso, non de Sinope, loqui- 
de hoc loco Ampliss. BYXCKERSHOEK. tur Appianus, ut inspicienti patebit. 
ad L. AE(ocis, D. De Leg. Rhod.pag. J. B.] 

90. J. B.] 5 Jd narrat Appranus, De Bell. 

9 Suo arbitrio rempublicam admi- Mithrid. pag. 228. Edit. H. Steph. 
nistrandi} Vide epistolam xcir Plinii, J. 2. 
et sequentem Trajani libro x. Sinope P Avite religionis usum] Melius est 
sub Persis rempublicam habebat popu- ibi aliquem Deum coli quam nullum; ut 


may be allowed to retain their own laws with regard to public and 
private property, their own customs and magistrates. So in Bithy- 
nia, which was a proconsular province, Apamea had the privilege 
of governing itself in its own way: as we learn from Pliny: the 
Bithynians have their own magistrates, their own senate. So the Ami- 
seni in Pontus, by the good office of Lucullus [from Appian, J. B.] 
The Goths left to the conquered Romans the Roman law. 

XI. 1 It is a part of this indulgonce,-to permitthe use of their 


own religion to tho conquered, except so far as they are persuaded 
to change. And that this is both a great boon to the conquered, 
and no -harm to tho conqueror is prosoilin the oration of Agrippa 
to Caius, given by Philo. And both Josephus and Titus object to 
the rebellious Jews, that they were allowed the practice of their own 
religion, so far as to be authorized to exclude strangers from the 
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recte curabit victor: quod Constantinus fecit fractis Licinii 
partibus, et post eum Franci aliique reges. 

XII. 1 Postrema cautio hsc est, ut in imperio etiam 
plenissimo et quasi herili victi clementer habeantur, et ita ut 


eorum utilitates cum victoris utilitatibus socientur. 
victos Assyrios jubebat bono esse animo: candem ipsorum Σ Xen. 
sortem fore que fuisset, mutato tantum rege: mansuras ipsis 2d 
agros, jus in uxores, in liberos, ut fuisset hactenus 


domos, a 


Cyrus 


quin si quis injuriam ipsis faceret, se ac suos vindices fore. 
Apud Sallustium legimus: populo Romano melius visum Jug. Bc c. 
amicos quam servos quarere: tutiusque rati volentibus 


quam coactis 1mperitare. 


tum ac tributa et injuncta imperii munera impigre obibant, si 
injuri& abessent: has segre tolerabant: jam domiti ut pare- 


rent, nondum ut servirent. 


2 Privernas ille in senatu Romano interrogatus, qualem 


Severi verbis modo diximus. Sic Gotthi 
apud Procopium Gott. 11. (c. 6) dicunt 
se ad suam religionem adegisse nemi- 
nem. [Quod de Severo dicit heic Auc- 
tor, retulit supra, ad cap. 12. 8 6. ex 
Lampridio, c.49: ubi paullo aliter verba 
se habent. J. B.] 

«4 Volentibus quam coactis imperi- 
tare] Lacedezmonii apud Thucydidem: 
vouí(ouév τε τὰς μεγάλας ἔχθρας ud- 
λιστ᾽ ἂν διαλύεσθαι βεβαίως, οὐκ ἣν 
ἀνταμυνόμενός τις καὶ ἐπικρατήσας τὰ 
πλέω τοῦ πολέμου, κατ᾽ ἀνάγκην ὄρ- 


κοις ἐγκαταλαμβάνων, μὴ ἀπὸ τοῦ ἴσον 
EvuBy, ἀλλ’ ἣν παρὸν τὸ αὐτὸ δρᾶσαι, 
“πρὸς τὸ ἐπιεικὲς καὶ ἐρετῇ αὐτὸς [leg. 
αὐτὸν} νικήσας παρὰ ἃ προσεδέχετο, 
μετρίως ξυναλλαγῇ᾽ sic existinamus, 
magnas inimicitias ita in firmam concor- 
diam mutari, non si quis se ulciscens ed 
Jortuna usus prosperiore mecessitatem 
alteris imponat jurandi in leges inaqua- 
les, sed si cum id facere possit, equi- 
tate usus non minore quam ín vincendo 
virtute, quam potest moderatissime rem 
transigat. (Lib. 1v. c. 19.) 


temple, even on pain of death. 


2 But if the vanquished profess a false relizion, tho victor will d 
well to take care that the true religion be not subjected to oppression 
which Constantine did, when he had broken the party of Licinius; 
and after this, the Frank kings and others. 

XII. 1 The last caution is this: that even in the most absolute 
and despotic government, the conquered arc are treated with clemency, 80 


that their utility be joined with the utility of the victor. 


So Cyrus 


told the conquered Assyrians to bo of good cheer, for they had only 
changed their king, and would keep all their rights and property, and 


be protected therein. 


So Sallust, of the Roman treatment of those 


they vanquished. So Tacitus says, that the Britons in his time paid 


their tribute readily, if no injury was added to it: they would be 


subjects, but not slaves. 


2 The Privernate ambassador, when asked what peace tho Romans 


DE 


Britanni temporibus Taciti delec- P 49r.«. 


; 
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ab ipsis pacem Romani exspectandam haberent: δὲ bonam 


Liv. vil si. dederitis, ait, et fidam et perpetuam ; si malam, haud diu- 


. furnam : *ratione addita: ne credideris ullum populum, aut 


hominem denique, in ea conditione, cujus eum peeniteat, diu- 


Liv. vi. 13. tius quam necesse sit mansurum. Sic Camillus dicebat, fir- 


- 


missimum imperium esse quo obedientes gaudeant. Scythe 


Curt. vi. & | Alexandro : inter dominum et servum nulla amicitia : etiam 


in pace: belli tamen Jura servantur. | Hermocratus apud 


Du 196. Diodorum : κάλλιόν ἐστι τοῦ νικᾷν τὸ τὴν νίκην ἐνεγκεῖν 


ἀνθρωπίνως" non tam vincere pulchrum quam victoria cle- 


4n» τὶ. 19, menter uti.  Salubris ad victorie usum Taciti sententia: 


I 


bellorum egregii fines, quoties ignoscendo transigitur. In 
Cesaris Dictatoris 5epistola: hac nova sit ratio vincendi, ut 
misericordia et liberalitate nos muniamus. 


* Non ipse Privernas Legatus hanc 5 Epistola illa reperitur apud Cicr- 
rationem addidit, sed pars melior Sena- — RoxEM, Lib. 1x. ad Attic. post Epist. 8. 
tus ita responsum, in meliorem partem, J. B. 
interpretata est. J. B. 


might expect from them, answered, If you give us a good one, you will 
ve a faithful and perpetual one; if @ bad one, a short one. And 
the reason was added, that nobody will stay longer than he can help, 
in a coudition which he thinks bad. So Camillus said, that the firmest 
government was that which the subjects were glad to obey. The 
Scythians told Alexander, that between master and slave, there is no 
friendship: even in peace, the rights of war are kept up. Her- 
mocratus says, The glorious thing is, not to conquer, but to use 
victory clemently. The maxim of Tr^itus is wholesome with refer- 
ence to tho wee of vietery i Zoos sings y 5 o» ome to be admired 
Sa ue 5cestnt abset by osentint pardsi In cha optio 52 the. 
Diecaror Cesar, we ren a, Pe tas tau UT of ὡς ΕΠ; Ὁ You FER. 
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CAPUT XVI. 


TEMPERAMENTUM CIRCA EA, QU.Z JURE GENTIUM 
POSTLIMINIO CARENT. 


I. Jnternam justitiam | exigere populorum partes reddendas 
ut reddantur quo — hostis his quorum fuerant, si ab 
noster alii injusto bello eri- hoste injuste occupati sint. 
puit. V. Quo tempore obligatio red- 

JI. Ezempla. dendi extinguatur. 

III. An quid deduci possit. VI. Quid fuciendum in dubia 
IV. Etiam populos subditos aut causa. 


I. 1 UOUSQUE ex bello justo res capientium fiant, dixi- 

mus supra, quibus de rebus deducenda sunt qus 
recipiuntur postlimini jure: sunt enim hsc pro non captis. 
At que bello injusto queruntur restituenda diximus, nec ab 
lis tantum qui ceperunt, sed et ab aliis ad quos res quoquo 
modo pervenit : nemo enim plus j juris ad alium transferre po- 
test quam ipse habuit, aiunt juris Romani auctores quod L $11 p" 
Seneca breviter explicat, nemo potest quod non habet dare. «εἰ. dean re 30. D. 
Dominium internum non habuit qui primo cepit: quare nec 4o, 4, 
illud habebit qui causam ab ipso obtinet: dominium ergo 9e * 
secundus aut tertius possessor accepit, quod docendi causa ex- 
ternum vocamus, id est, commodum hoc, ut ubique judiciaria 
auctoritate ac manu pro domino tuendus sit: quo tamen si 


CnmaPrER XVI. Restraints as to things which, by the Laws of Nations, 
have not the right of Postliminium. 


I. 1 How far things, which are captured in a just war, bo. 
come the property of the captor, we have stated above, Of these 
things, those are to be excepted, which are resumed by right of Post- 
liminium; for these are held as not captured. But what is captured 
in an unjust war is to bo restored, as we have said; and not only by 
the captors, but by others, into whose hands they have anyhow come. 
For no one can transfer to another more of right than he himself pose 
sesses; as the Roman Jurists say: which Seneca briefly explains, No 
one can give what he has not. The first captor had not internal 
ownership, [just ownership ;] and therefore, that he cannot have, who 
had his title from him, Therefore the second or third possessor 
took an ownership which, for the sake of distinction, we will call ezter- 
nal; that is, ho took this advantage, that ho is everywhere to be 
protected as owner, by the sentenco and authority of the judge: but 


1. 
capt. 


Lib. iii. 10. 


Lib. iv. 29. 


Lib. v. 16. 
Lib. x. 90, 
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utatur adversus eum cui res malo facto erepta est, faciet non 
probe. 

2 Nam quod de servo qui a latronibus captus mox ad 
hostes pervenerat responderunt jurisconsulti nobiles, verum 
esse eum subreptum esse, nec quod hostium fuisset aut postli- 
minio rediisset ei rei impedimento esse: idem ex naturali jure 
respondendum est de eo, qui bello injusto captus, mox bello 


£e. Reg. justo, aut alia ratione in alterius venit potestatem: nam in 
“du. jure interno bellum injustum latrocinio nihil distat. Atque in 


hane sententiam ex facto consultus respondit *Gregorius Neo- 
exsariensis, cum Pontici quidam res civium a barbaris captas 
recepissent. 
‘II. 1 Reddendz ergo res tales his quibus fuerant erep- 
t», quod et factum sspe videmus. Livius cum retulisset a 
L. Lucretio Tricipitino victos Volscos et /Equos, expositam ait 
in campo Martio predam, ut suum quisque per triduum cogni- 
tum abduceret. Idem cum narrasset, Volscos & Posthumio dic- 
tatore fusos: preda pars sua cognoscentibus Latinis atque 
Hernicis reddita: partem sub hasta dictator vendidit. 
Alibi: biduum ad recognoscendas res datum dominis. Idem 
ubi Samnitium de ! Campanis victoriam narraverat; quod ἴω- 
tissimum victoribus fuit, captivorum recepta, septem millia 
* Gregorius Neocesariensis] Se- quest. 4.  Bruningius de Homagiis 
quuntur Petr. de potestat: principis c.9. — concl, 241. 


if he use this right against him who lost the property by an unjust 
act, he will not $^ “Ely, 


2 The scswer wai ἢ was viven by (Üinsicie c luritts, respecting. 


εἰν whe, cant ced by robbers bad aiiarrards side his way to the 
eOg.nv, U^ ud «waa Pecan δε τὴ trom therm. and oxposed fer gare. 
fev: i co: 1 BBt it wes rt tha he boi orem τοῖσιν ont {Πὰς 
his hast; soOecn dno c Pood E "e (nav. np buyuet telat by 
FE urn. Ὁ che tO luno C decl Cor AAO ALS osi πη ἢ 


we must give respecting him. who, being captured in an unjust war, * 


afterwards by just war, or in any other way, comes into the possession 
of another: for in internal justice, an unjust war does not differ from 
a robbery. And to this effect responded Gregory of Neocesarea, 
being consulted in reference to the case, when certain men of Pontus 
had received into their possession property of the citizens captured 
by barbarians. 

II. 1 Such property, then, is to be restored to them from whom 
it was taken: and we see that this has often been done. Livy, after 
mentioning that tho Volsci and Equi were conquered by L. Lucretius 
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et quadringenti : prada ingens sociorum : accitique edicto 

domini ad res suas noscendas recipiendasque prostituta die. 

Mox simile recitat factum Romanorum : Samnites Interam- cap. 34. 

nam coloniam Romanorum occupare conati urbem non tenu- 

erunt : agros depopulati cum predam aliam inde mixtam 

hominum atque pecudum colonosque captos agerent, in vic- 

torem incidunt consulem ab Luceria redeuntem, nec predam 

solum amittunt, sed ipsi longo ac impedito agmine incom- 

positi caeduntur. Consul Interamnam edicto dominis ad 

res suas noscendas recipiendasque convocatis, exercitu ibi 

relicto, comitiorum causa Romam est profectus. Alibi de Lib. xxxv.1. 

preda agens, quam ad Ilipam Lusitanie urbem Cornelius 

Scipio ceperat, sic ait idem scriptor: ea omnis ante urbem 

exposita est, potestasque dominis res suas cognoscendi facta: 

cetera vendenda quastori data: quod inde effectum est, 

militi divisum. Post pugnam T. Gracehi ad Beneventum: 

praeda omnis, preterquam hominum captivorum, militi con- 

cessa, est, et pecus exceptum est quod intra triginta dies 

domini cognovissent, eodem Livio auctore. Lib. xxiv. 16. 
2 De L. Emilio Gallorum victore Polybius τὴν λείαν Hist. i. s. 

ἀπέδωκε τοῖς προσήκουσι, predam iis reddidit a quibus 


! Immo Romanorum de Samnitibus, Inspice locum, a me in ora libri distincte 
qui agrum Campanorum populabantur. designatum. J. B. 


Tricipitinus, says that the booty was exposed three days in the Cam- 
pus Martius, that each person might know and take his own. And 
when he has related that tho Volscians were defeated by Posthumius 
the dictator; he adds, The part which belonged to the Latins and Her- 
mici was given them back on their recognizing it: a part was sold by 
auction; and elsewhere, Two days were given for owners to know and 
recover their property. And when ho bas related the victory of the 
Samnites [no, tho Romans, J. B.] over the Campanians, he adds, the 
most joyful part of the victory was, that 7500 captives were reco- 
vered; and a great booty of the allies: and by a publie notice, 
owners were summoned to take back their own property. dnd soon 
after he relates a similar act of the Romans, at Interamna, when they 
had conquered the Samnites. So at Ilipa in Lusitania. So T. Grac- 
cbus at Beneventum gavo the owners of cattle thirty days to recognize 
their stock in the booty. 

2 So Polybius says that L. Emilius, when he had conquered the 
Gauls, restored the spoil to those from whom it bad been taken. So 
Scipio did, when, baving taken Carthage, he found thero many pre. 
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Plut. App. abacta fuerat. Idem fecisse Scipionem Plutarchus et Ap- 


I Pun. 
p. 83. 


In Verr. il. 
38. 


pianus narrant, cum Carthagine capta multa ibi invenisset 
donaria, que e Sicilize urbibus et aliunde Poeni eo advexerant. 
Cicero Verrina de jurisdictione Siciliensi: oppidum Himeram 
Carthaginienses quondam ceperant, quod fuerat imprimis 
Sicilie clarum et ornatum. Scipio qui hoc dignum populo 
Romano arbitraretur, bello confecto socios sua per nostram 
victoriam recuperare, Siculis omnibus, Carthagine capta, 
qua potuit, restituenda curavit. Idem late satis id ipsum 


Lis. xxzL 14. Scipionis factum prosequitur Verrina de signis. Rhodii naves 


Liv. xxzfil. 
13. 


Strabo xiv. 
P. 012. 


quatuor Atheniensium captas a Macedonibus recuperatasque 
Atheniensibus reddiderunt. Sic Phaneas ZEtolus restitui 
AStolis szequum censebat qu: ante bellum habuissent. Nec 
negabat T. Quinctius, ^si de urbibus bello captis ageretur, et 
societatis leges non rupissent A‘toli. Etiam bona, olim con- 

b Jdem fecisse Scipionem Plutarchus 


et Appianus narrant] Etiam Diodorus 
Siculis Ezrcerptis Peirescianis, (Pag. 


goniam reddidit. Eutropius vt. (c. 11.) 
In federe Pontificis, Imperatoris Caroli 
V. et Venetorum contra Solimannum 


a ey eT UR 


345.) Et Valerius Maximus Lib. v. cap. 
i. num. G. Africani quoque posterioris 
humanitas speciose lateque patuit. .Ez- 
pugnata enim Carthagine circa Sicilie 
civitates literas misit, ut ornamenta tem- 
plorum suorum Penis rapta per legatos 
recuperarent, inque pristinis sedibus re- 
ponenda curarent. 

e Si de urbibus bello captis ageretur] 


convenerat, ut possessa quisque recipe- 
ret. Paruta vii. itaque Cephalenia ab 
Hispanis capta reddita Venetis. Est ad 
eam rem pertinens locus et in Anna 
Comnena, ubi de Gothofredo agit. (Lib. 
XI. c. 6.) 

4 Vir non pii tantum animi, sed et 
excelsi| Bene hoc notavit Jacchiades ad 
Danielem v. 17. Sulpitius Severus de 


Pompeius Attalo et Pylemeni Paphla- — Abrahamo: reliqua his quibus erepta 


sents which had been made by the cities of Sicily and others, and 
carried thither. Cicero, in his oration against Verres, speaking of 
the Sicilian jurisdiction, says that Scipio when he had taken Carthage, 
restored to the Sicilian allies what had been taken by the Carthaginians 
at Himera, thinking it right that, by the Roman victory, they should 
recover their property. And he follows out this subject, this deed of 
Scipio's, in his oration against Verres on the works of art. Tho 
Rhodians restored to the Atheriians four ships of theirs, which had 
been taken by the Maccdonians. So Phaneas the Etolian thought 
it just that there should bo restored to the Etolians what they had 
had before the wars. And T. Quinctius did not deny that this 
would have been right, if the question had been of cities captured 
in war, and if the Etolians had not broken the truce. Even the 
treasures consecrated to the gods at Ephesus, which the kings had 
appropriated, the Romans restored to their ancient state. 

III. 1 But if such an article of property should have come into 
any one's possession by traffic, can he charge the person from whom 
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secrata Ephesi, que reges sua fecerant, Romani in veterem 
statum restituerunt. 

III. 1 Quod si commercio res talis ad aliquem pervene- 
rit, poteritne is ei, cui res fuit erepta, pretium a se numeratum 
imputare? consentaneum est his, qus alibi diximus, posse 
imputari, in quantum ipsi qui rem amiserat valitura fuerat de- 
speratz possessionis recuperatio. Quod si tale impendium repeti 
potest, quidni et sstimatio laboris ac periculi, perinde ac si 
quis rem alienam in mari perditam urinando eduxisset ? Ap- 
posita ad hanc questionem mihi videtur historia Abrahami cum 
quinque regum victor Sodoma rediret: wow 53 nw. aw” ait 
Moses, Reduxit omnes illas res: nempe quas a regibus captas Gen. xiv.16. 
superius narraverat. 

2 Nec alio referenda conditio regis Sodomorum quam 
fert Abrahamo, ut captivos redderet, cetera sibi retineret pro 
labore et periculo. At ipse Abrahamus “vir non pii tantum cem,s ti, 


erant reddidit. (Hist. Sacr. Lib. 1. c. 5.) 
Ambrosius Lib. r. de Patriarcha Abra- 
ham: ideo quoniam sibi mercedem ab 
homine non quesivit, a Deo accepit. 
(Cap. 3.) Non moltum hinc distant 
facta Pittaci et Timoleontis: Pittacus 
Mityleneus cum recuperati agri dimidia 
pars consensu omnium offerretur, avertit 
animum ab eo munere, deforme judicans 
virtutis gloriam magnitudine prede mi- 
nuere. Valerius Maximus libro vr. cap. 
v. num. l. De Timoleonte Plutarchus, 


τὸ μὴ λαβεῖν κρεῖττον, kal περιουσία 
τῆς ἀρετῆς ἐν οἷς ἔξεστιν ἐπιδεικνυμέ- 
νης τὸ μὴ δεόμενον" non accipere in ta- 
libus turpe, sed non accipere melius, et 
virtutis cujusdam exuberantis, et in iis 
que licita sunt ostendentis, se et his ca- 
rere posse. (Pag. 277 B.) Confer 
qus supra Lib. 11. c. xiv. § 6. et hoc 
libro c. iv. § 1. [Auctor, in hac Nota, 
conjungit Pittacum et Timoleontem, 
quasi utriusque factum esset. At vero 
Timoleon plane contrarium fecit, ut 
patebit inspicienti locum PrurAnBcHI, 


οὗ τὸ λαβεῖν ἐκ τοιούτων αἰσχρὸν, ἀλλὰ 


it had been taken with the price which he has paid? It is agreeable 
to the principles which we have elsewhere laid down, that it may be 
charged, at such a rate as the recovery of the possession would be 
worth, considering that he may have despaired of such recovery. 
But if such expenses may be charged, why not also the estimated 
value of the labour and danger ; just as if any one should, by diving, 
recover & treasure belonging to another, which had been lost in the 
sca? Apposite to this question seems to me the history of Abraham, 
when he had conquered the five kings and returned to Sodom: Moses 
says (Gen. xiv. 16), He brought back all the goods, namely, those which 
he had before spoken of as being taken by the four kings, Chedorlao- 
mer, &c., and from the five kings of Sodom, &c. (v. 11). 

' 2 And to the same practice we must refer the conditions which 
the king of Sodom proposes to Abraham, that he should give up the 
captives, and keep the goods for his labour and danger (v. 21). Abra- 
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animi, sed et excelsi, sibi quidem nihil voluit sumere : ceterum 
de rebus receptis (nam ad eas, ut diximus, spectat ista narratio) 
quasi suo jure decumam Deo dedit, detraxit sumtus necessarios, 
et sociis suis partem aliquam tribui voluit. | 
IV. Sicut autem res domino reddend:» sunt, ‘ita et po- 
puli et partes populorum his qui jus imperii habuerant, aut etiam 
sibi, si sui fuerant juris ante vim injustam. Ita Sutrium re- 
ceptum restitutumque sociis, Camilli evo, ex Livio discimus. 
JEginetas et Melios suis urbibus restituerunt Lacedsmonii 
Grzecime civitates, quas Macedones invaserant, a Flaminio red- 
dite libertati. Idem et in colloquio cum Antiochi legatis 
sequum esse censuit liberari Asize urbes qus Graii essent no- 
minis, quas Seleucus Antiochi proavus bello ceperat, amissas 
receperat idem Antiochus: neque enim in ZEolidem loniam- 
que colonie in servitutem regiam misse sunt, aiebat, sed 


unde verba qusdam heic adferuntur. — reddi. Sic Calatrava militibus, quibus 
J. B.) erepta a Mauris erat, reddita a rege 

4 Jta et populi] Exules Saguntini — Castelle aliisque. Mariana Lib. xt. 
post sex annos a Romanis restituti. — (cap.25.) Confer que supra hoc libro 
Antoninus Cassii bello in servitutem — cap.x. 8 6. [Nescio unde Auctor ha- 
redactos liberos esse jussit, bona dominis beat, quz de Saguntinis exsulibus, et de 


É- 


ham indeed, a man not only pious but magnanimous, refused to take 
anything for himself (v. 23): but from the property restored (for 
those are the goods spoken of) he gave a tenth to God, he deducted 
the expenses of the young men, and requested a portion to be given 
to his allies. | 

IV. As property is to be restored to its owner, so too are peoples 
and parts of peoples to bo restored to those who had rightful autho- 
rity over them; or to themselves, if they had been their own masters, 
before the unjust violence. Thus Sutrium was recovered and restored 
to the allies, at the timo of Camillus. The Eginetans and Melians 
were restored to their cities by the Laced»monians: tho Greek cities 
which had been invaded by the Macedonians were restored to liberty 
by Flaminius. And the same general, in his conference with the am-. 
bassadors of Antiochus, urged that is was just that the cities in Asia 
which wero of the Grecian race, and which Antiochus had recovered, 
should be made free; for that Greek colonies were not sent into ZEolia 
and Ionia to be slaves to the king, but to extend the race, and to diffuse 
over the earth the Greek nation. 

V. A question is sometimes raised, concerning the length of time 
by which the internal obligation of restoring a thing may be extin- 
guished. This question, between citizens of the same government, is 
to be determined by their own laws: (provided such laws recognize 
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stirpis augende causa, gentisque vetustissima per orbem 
terrarum propaganda. 

V. Solet et de temporis spatio queri, quo reddendse 
rei obligatio interna possit exstingui. Sed hac qusestio inter 
ejusdem imperii cives definienda est ex legibus ipsorum; (si 
modo ill: internum jus concedunt, non in externo solo consis- 
tunt: quod ex verbis et proposito legum prudenti inspectione 
colligendum est :) inter eos vero qui alii aliis externi sunt, ex 
sola conjectura derelictionis, de qua diximus alibi, quantum Li» 1. « 
instituto nostro sufficit. 

VI. Quod si valde ambiguum sit jus belli, optimum erit 
f Arati Sicyonii consilium sequi, qui partim novis possessoribus Cie.ofr 1.35. 
persuasit ut pecuniam accipere mallent, possessionibus cede- 
rent; partim veteribus dominis, ut commodius putarent nume- 
rari sibi quod tanti esset quam suum recuperare. 


captis in bello Avidii Cassii, heic refert, — quam non ita diserte res ibi narretur, ae 

Circa priores, aliquid reperies apud Li- — Auctor noster proponit. J. 8.)----- 
vicM, Lib. xxvirr. c. 99. in Oratione ( Arati Sicyonii consilium sequi) 
Legatorum Saguntinorum: de aliis au- Quod fecit rex Ferdinandus memorante 

tem in Vita M. Aurel. Antonini, a Jv- Mariana Lib. xxix. c. 14. 

LIO CAPITOLINO scripta, cap. 25, quan- 


an internal [that is, an equitable] as well as an external [or strictly 
legal] right; which is to bo collected from the words and design of 
the laws, by a careful consideration of them: but between those who 
are foreigners to each other, it is to be determined by a probable 
judgment as to dereliction: ou which subject we have elsewhere said 
as much as is necessary for our purpose. 

VI. If the right of war be very ambiguous, it will be best to 
follow tho counsel of Aratus of Sicyon; who in part persuaded the 
new possessors to accept money and give up the possessions; and 
partly induced the old owners to bo paid for what thoy gave up, as 
more convenient than to attempt to recover it. 


CAPUT XVII. 


| 
| 
| 


DE HIS, QUI IN BELLO MEDII SUNT. | 


I. A pacatis nihil sumendum IL Ezempla abstinentis et pree- 


nisi ex summa necessitate, cepta. . 
cum restitutione pretii. IIL Quod sit ofKcium pacatorum 
circa bellantes. 


I, SJUPERVACUUAM videri posset agere nos de his, qui 

extra bellum sunt positi, quando in hos satis constet 

nullum esse jus bel,cum. Sed quia occasione belli multa in 

L. i. 1. 610. eos, finitimos presertim, patrari solent prztexta necessitate, 
repetendum hic breviter quod diximus alibi, necessitatem, ut_ 

jus aliquod det in rem alienam, summam esse debere; requiri 
preterea ut ipso domino par necessitas non subsit: etiam ubi 

de necessitate constat, non ultra sumendum quam exigit: id 

est, si custodia sufficiat, non sumendum usum: si usus, non 
sumendum abusum: si abusu sit opus, restituendum tamen rei 

pretium. 

II. 1 Moses cum summa ipsum et populum necessitas 

Mem xx. 7, urgeret transeundi per agros Idumzorum, primum ait transi- 
turum se via regia, neque deflexurum in arva aut vineta: si 

vel aqua ipsorum opus haberet, persoluturum se ejus pretium. 


εν . 
SO ee o. em eee cmo ~ 


* Sine strepitu peragrantes Pelopon- b De Pompeio Magno Tullius] Et 
nesum) Par testimonium Tito Quintio — Plutarchus: ἀκούων τοὺς στρατιώτας 
Flaminio perhibet Plutarchus. (p.371.) ἐν ταῖς ὁδοιπορίαις d raxreiv, σφραγί- 


. | i 
Cuarrer XVII. Of Neutrals in War. |! 


I. It may appear superfluous for us to treat of those who are 
extraneous to the war, since it is evident that there are no rights of 
war against them. But since many liberties are often taken with 
them, especially when they are neighbours, on the pretext of neces- 
sity, we may here briefly fepeat what we have already said:—that 
Necessity, in order to give a person a right to another's property, 
must be of the extremest kind ;—that it is further requisite, that there 
be not a similar necessity on the part of the owner;—that even 

when the necessity is plain, more is not to bo taken than it requires ; ; 


*-— ————— — c o.» om - 


that is, if keeping tho thing is sufficient, it is not to be used; if ἃ using 
it is sufficient, it is not to be destroyed; if destroying it is requisite, 


the price is to be ropaid. 
T 1 When Moses was under an extremo necessity of passing 
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Idem prestiterunt laudati et Griecorum et Romanorum duces. 

Apud Xenophontem Grzci qui cum Clearcho, Persis pollicen- De Espet 
tur, nullo se damno iter facturos: et si venales commeatus 8 13, 13. 
preberent, neque esculenta se, neque poculenta cuiquam 
erepturos. 

2 Dercyllides, narrante eodem Xenophonte, παρήγαγε Hct. Gree. 
τὸ στράτευμα διὰ τῆς φιλίας χώρας, μηδὲν βλάψας τοὺς 
συμμάχους, copias duxit per fines pacatos, ita ut nullo de- 
trimento socii afficerentur. Livius de Perseo rege: per Lb. xii 97. 
Phthiotidem, Achaiam, Thessaliamque, sine damno injuria- 
que agrorum per quos iter fecit, in regnum rediit. De Agidis 
Spartani exercitu Plutarchus: θέαμα ταῖς πόλεσιν ἦσαν, ἀβ.- Vit dod. 
λαβῶς καὶ πρᾷως καὶ μονονοῦ καὶ ἀψοφητὶ διαπορευόμενοι | 
τὴν Πελοποννησον" spectaculum erant cicitatibus clementer 
ac sine noxa et pene * sine strepitu peragrantes Peloponnesum. 

De Sulla Velleius: putares venisse in Italiam, mon belli buss. 
vindicem, sed pacis auctorem : tanta cum quiete exercitum 

per Calabriam Apuliamque cum singulari cura frugum, 
agrorum, urbium, hominum, perduxit in Campaniam. "De 
Pompeio Magno Tullius: cujus legiones sic in Asiam perve- Freie | 
nerunt, ut non modo manus tanti exercitus, sed nec vestigium 

quidem cuiquam pacato nocuisse dicatur. De Domitiano ita | 
Fr ntinus: cum in finibus Ubiorum castella. poneret, pro Ub.t.. strat. 
fructibus eorum locorum, que vallo comprehendebat, pretium 


δα ταῖς μαχαίραις αὑτῶν ἐπέβαλεν" — agere, sigillum gladiis eorum apposuit : 
ἣν ὁ μὴ φυλάξας, ἐκολάζετο" cum au- quod qui non custodisset, is puniebatur. 
disset milites suos per itinera licentiosius (Pag. 624 a.) 


with the people through the land of the Edomites, (Num. xx. 17,) he 
says, first, that he will go by the king’s highway. and will not turn aside 
into the fields or vineyards; and that even if he have to drink of the 
water of the wells, he will pay the price of it, The same was done by 
Greek and Roman n_generals, who are mentioned with praise. So the 
Grecks, in > Xenophon, who were with Clearchus, promise the Persians 
that they will pass without doing any mischief: and that if they 
supply them with food to purchase, they will not take by force meat 
or drink. 

2 So Dercyllides acted, according to Xenophon: Perseus in Phthio- 
tis, &c.; Agis in Peloponnesus; Sulla in Calabria and Apulia; Pom- 
peius in Asia; Domitian in the country of the Ubii; Severus in his 
Parthian expedition; the Goths, Huns, and Alans of Theodosius’s 
army, of which latter the Panegyrist says; There was no tumult, no 


\S 


[cnor. ni] 


Cap. 30. 


Latin. Pacat. 
e.33. Pa 
vet. xli. 


In t Cons. 
Stilich. Lib. 
v. 162, et 1694. 
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solvi jussit, atque ea justitie fama omnium fidem sibi ad- 
strinzit. De Parthica Alexandri Severi expeditione Lampri- 
dius: tanta disciplina, tanta reverentia sui egit, ut non 
milites, sed senatores transire dicerentur : quacumque iter 
milites faciebant, tribuni accincti, centuriones verecundi, 
milites amabiles erant: ipsum vero ob hac tot et tanta bona 
provinciales ut Deum suscipiebant. ‘De Gotthis, Hunnis, 
Alanis qui Theodosio merebant Panegyrista : nullus tumultus, 
nulla confusio, nulla direptio ut a barbaris erat; quin si 
quando difficilior frumentaria res fuisset, inopiam patienter 


Jerebat, et quam numero arctaret annonam comparcendo 


L laxabat. Stiliconi Claudianus idem tribuit : 


Tanta quies, jurisque metus servator honesti 
Te moderante fuit, nullis ut vinea furtis 
Aut seges erepta fraudaret messe colonum. 


4 Et Belisario Suidas. 


« De Gotthis] Multa de hujus gen- 
tis modestia habemus apud Cassiodo- 
rum, ut v. 10, 11, 13. Eodem autem 
libro epistola 26. Nec possessorum se- 
getes aut prata vastelis, sed sub omni 
continentia properate: ut grata nobis 
esse vestra occursio possil. Quia ideo 
ezercituales gratis subimus impensas, 
ut ab armatis custodiatur intacta. civili- 
tas. Lib. 1x. 25. Arma ejus nulla pos- 
gessorum damna senserunt. 

4 Et Belisario Suidas] Sepe hanc 
in Belisario virtutem predicat comes 
ejus testisque actionum Procopius. Vide 
egregiam ejus orationem huc pertinen- 
tem, quam ad milites habuit prope Sici- 
liam, cum in Africam tenderet, narra- 


' tionemque itineris per Africam Vanda- 


-— 


! 


licorum primo. (Cap. 13. et 17.) Ex 
Gotthicorum autem 111. integrum hune 


+ 


locum apponam: εἰς δὲ τοὺς ἀγροίκους 


ἔτι τοσαύτῃ φειδοῖ καὶ προνοίᾳ ἐχρῆτο, 


᾿ ὥστε βιασθῆναι μὲν αὑτῶν οὐδένα πώ- 


ποτε, στρατηγοῦντος Βελισαρίονυ, ree 
τύχηκε" πλουτεῖν δὰ παρὰ δόξαν ξυνέ- 
Bawe πᾶσιν, οἷς av αὐτὸς ἐπιδημοίη 
στρατιᾶς πλήθει. ἀπεδίδοντο yap abe 
τοῖς κατὰ γνώμην τὰ ὥνια πάντα. καὶ 
ἡνίκα μὲν ἀκμάζοι τὰ λήϊα és τὸ ἀκρι- 
Bes διεφύλαττε, μήτινα παροῦσα |j 
ἵππος λυμίνηται" τῶν δὲ ὡραίων ἂν 
τοῖς δένδροις ὄντων ἅψασθαι αὐτῶν 
οὐδενὶ τὸ παράπαν ἐξουσία ἐγίνετο" 
adversus agricolas tanta cura providen- 
tiaque agebat, ut eorum nemo vim pate- 
retur, exercitum ducente Belisario : con- 
tra vero opulenti fierent omnes quocun- 
que ille cum multo milite advenisset : 
vendebant enim illi militibus res suas 
suopte arbitratu: et cum mature essent 


confusion, no plunder, as you might expect from barbarians. If the 
supply of provisions was at any time more difficult, they bore the defici- 
ency with patience, and made up for the scarcity by spare diet. Claudian 
ascribes the same merit to Stilico, and Suidas to Belisarius. 

8 This was brought about by an exact care in the supply of neces- 
saries, punctual pay, and vigorous discipline, of which you find the 


rule in Ammianus: The lands of ne d: and 
in Vopiscus: Let no one tale a fowl which is not his, or touch a sheep ; 
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3 Hoc prestabat exacta cura *provisus rerum necessaria- 
rum, et bene soluta stipendia, et vigor discipline, cujus legem 
audis fapud Ammianum: pacatorum terras non debere cal- Lib. vil. 
cari. Et apud Vopiscum: memo pullum alienum rapiat : deri e.7. 
ovem nemo contingat, uvam nullus auferat, segetem nemo 
deterat, oleum, sal, lignum nemo exigat. Item apud Cassio- Va vil € 
dorum : vivant cum provincialibus jure civili: nec insolescat 
animus qui se sentit armatum : quia clypeus ille exercitus 
nostri quietem debet prestare paganis. His accedat illud 
Xenophontis Expeditionis libro vi. μὴ ἀναγκάζειν πόλιν φι- Cap 2.54 
λίαν ὅ, τι μὴ αὐτοὶ ἐθέλοντες διδοῖεν᾽ civitatem amicam co- 
gendam non esse, ut quicquam daret invita. 

4 Ex quibus dictis optime interpreteris illud magni pro- Lec u. 14. 
phetm, imo propheta majoris monitum: μηδένα διασείσητα, 
μηδὲ συκοφαντήσητε, καὶ ἀρκεῖσθε τοῖς οψωνίοις εὑμῶν' α 
concussione, 8a calumnia in quosvis abstinete, b contenti 


e Provisus rerum necessariarum] Pli- 


segetes sollicite cavebat ne ab equite cor- 
rumperentur : tum vero poma in arbori- 
bus pendentia tangere nemini omnino per- 
mittebatur. (Cap. 1.) Similem Aleman- 
norum laudemin expeditione ad sanctum 
sepulcrum vide apud Nicetam Manuele 
Comneno. (Lib. 1. c, 4.) Gregoras au- 
tem. ‘bro ix. idem in Venetis predicat: 


ἧσαν ye μὲν οὐδένες, ods ob μάλα ἐξέ- 


πληξεν ἡ τῶν Βενετικῶν εὐταξία, καὶ 
ἡ μετὰ δικαιοσύνης μεγαλοπρέπεια. 
οὐδὲ γὰρ ἠξίωσε τῶν πάντων ἐκείνων 
οὐδεὶς ἐξελθὼν ἀφελέσθαι τι τῶν πάν- 
τῶν ἄνευ τιμῆς ἀργυρίον" nemo erat 
quem non admiratione percelleret Vene- 
torum disciplina, et conjuncta cum jus- 
titia animi magnitudo. Nemo enim de 
exercitu egressus quicquam rerum su- 
mere volebat nisi pecunia depensa. (Pag. 
188. Ed. Genev. 1616.) 


nius Historia Naturalis x xvt. 4. curve 
Romani duces primam semper ín bellis 
commerciorum curam habuere ? Cassi- 
odorus 1v. 13. Habeat quod emat, ne 
cogatur cogitare quod auferat. Similia 
habet v. 10. et 13. 

f Apud Ammianum] Quem vide et 
libro xxt. (cap. 5. in Oratione Juliani 
Imp. ad Milites, pag. 293, 294. Ed. 
Vales. Gron.) 

ξ Acalumnia] Possis vertere a ra- 
pina, quo sensu ea vox sumiturin grssca 


. versione Jobi xxxv. 9. Psalm. cxix. 122. 


Prov. xiv. 31; xxii, 16; xxviii. 3. Eve 
clesiaste iv. 1. item Levitici xix. 11. 
Eandem grecam vocem per defraudare 
vertit vulgatu« interpres Lucas xix, 8. 

hb Content: estote stipendiis vestris] 
Ambrosius ad hunc Luce locum: id- 


or pluck a bunch of grapes; or cut the corn, or demand oil, salt or 
wood. So the same writer in Cassiodorus: Let the soldier live with the 
provincials according to the civil law, and shew no military insolence. 
The shield is for the protection of the countrymen. So Xenophon, in the 
Anabasis. 

4 And hence we see the meaning of that which was said to soldiers 
by a prophet, and one that was greater than a prophet (Luko iii. 14): 
Do violence to no man, neither accuse any falsely, and be content with 


\Q—2 
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estote stipendiis vestris. Cui simile illud Aureliani apud Vo- 
piscum dicto loco: annona sua contentus sit, de preda hostis 
non de lachrymis provincialium vivat. Nec est quod quis 
putet dici hzc pulchre, sed przstari non posse: neque enim 
aut moneret hzc vir divinus, aut sapientes legum auctores 
preciperent, si crederent impleri non posse. Denique !ne- 
cesse est concedamus fieri posse, quod factum videmus, Ideo 
attulimus exempla, quibus accedat illud insigne, quod *ex 

| Lie Scauro memorat Frontinus, pomiferam arborem quam in 
pede castrorum fuerat complexa metatio, postero die abeunte 
exercitu intactis fru ‘ibus relictam. 

Lip. xxviii. 5 Livius, cum narrasset milites Romanos in castris ad Su- 
cronem procacius egisse, et quosdam eorum noctu praedatum 
in agrum circa pacatum iisse, adjicit, omnia libidine ac licentia 
militum, nihil instituto ac disciplina militari gestum. Est et 

m&xl9. alter insignis ejus scriptoris locus, ubi iter Philippi per Den- 
thelatarum agros narratur: socii erant, sed propter inopiam 
haud secus quam hostium fines Macedones populati sunt : 


circo stipendia constituta militie : ne in Ed. Benedictin.] Sunt egregiw ad 
dum sumtus queritur, prado grasseter. — hanc rem constitutiones apud Grego- 
(Pag. 1647. Ed. Paris. 1569.) Qu: rium Turonensem libro rt. cap. 37. in 
transscripsit Augustinus sermone xix. capitulis Caroli et successorum, Lib. v. 
de verbis Domini secundum Matthseum. — tit. clxxxix. in concilio Gallis tomo 11. 
(Qui non est Augustini, et inter Ap- in capitulari it. Ludovici Pii capite xiv. 
pendices, Tom. v. Serm. 82. reperitur et tomo rir. in concilio ad 8. Macram, 


your wages. And 89 Aurelian said, Let them live on the spoil of the 

enemy, not on the tears of the provincials. And we are not to think 

r that this is fair talking, but what cannot be done in fact: for the 

inspired man would not exhort to such a course, and wise expositors 

of law enjoin it, if they thought it could not be done. And in short, 

we must allow that that can be done, which we seo is done. And on 

this account, we have adduced examples; to which we may add that 

, eminent case which Frontinus mentions, of Scaurus; that an apple- 

! tree which was included within tho lines of the camp, was found next 
day, when the camp was broken up, with its fruit untouched. 

5 When Livy speaks of the Romans, in the camp at the Sucro, 
behaving irregularly [in the absence of S. Scipio], and some of them 
going on plundering expeditions into the neighbouring neutral ground, 
he adds, that everything was given up to a licentious and greedy 
soldiery, nothing done according to military rule and discipline. 
And again, in the samo writer, where the passago of Philip through 
the land of the Donthelate is described, it is said that The army, being 


j 


— ee — 
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rapiendo enim passim, villas primum, deinde quosdam 

etiam vicos evastarunt, non sine magno pudore regis, cum 
sociorum voces nequicquam Deos sociales nomenque suum 
implorantes audiret. Apud Tacitum Peligni turpis fama, 4w xii 0. 
dum socios magis quam hostes przdatur. Idem Vitellianos Hit in. 2. 
notat per omnia Italie municipia desides et tantum hospitibus 
metuendos. Jn Verrina quoque Ciceronis de przetura urbana 1»rerr.1. 21. 
heec est accusatio : oppida pacata sociorum, atque amicorum, 
diripienda ac vexanda curasti. 

6 Atque hic omittere non possum theologorum sententiam, 26/4. Rer. 
quam verissimam puto, regem qui quz» debet stipendia militi- 2^» δὲ. ἄμ. 
bus non solvit, non tantum militibus teneri de damnis inde 
secutis, sed et subditis suis et vicinis quos inedia coacti milites 
male habuerunt. 

III. 1 Vicissim eorum qui & bello abstinent officium est 
nihil facere, quo validior fiat is qui improbam fovet causam, 
aut quo justum bellum gerentis motus impediantur, secundum 
ea quze dicta a nobis supra sunt: in re vero dubia ‘sequos se Lib iii}. 


Adde legem Baioariorum tit. ii. 5. Fri-  dinus disserit libro xvi. - 


derici I. legem sic refert Guntherus : k Ex Scauro memorat Frontinus] 
Si quis pacifice plebis villasve domusve De Nigri severitate ob raptum gallum 
Usserit, abrasis signabitur ora capillis, gallinaceum vide Spartianum. (cap. 10.) 
Ft.pulsus castris post verbera multa recedet. 1 ZEquos se prebere utrisque in per- 


(Ligurin, vers. 299, et segq.) mittendo transitu, in commeatu praben- 
i Necesse est concedamus fieri posse, do] Exemplum nobile vide apud Pa- 
quod factum videmus) Sic et Guicciar- — rutam libro vrir. 


in great want, treated the country as tf it had been an enemy's, plundering 
' towns and villages; much to the king’s mortification, who heard his allies 
imploring him and the gods for help in vain. In Tacitus, the fame of Pe- 
lignus is tarnished by his preying upon friends rather than foes. The 
same writer speaks of the Vitellians, as, in all he towns of Italy, idle, 
and formidable to their friends only. So in Cicero against Verres, 
You authorized the insulting and plundering of friendly towns. 

6 And hero I cannot omit the opinion of theologians, which I 
think perfectly true; that a king who does not pay his soldiers their 
wages, is not only bound to satisfy the soldiers for the damage so done ff 


them, but also to make compensation to his subjects and neighbours, 
whom the soldiers, under the impulse of want, have treated ill. 
III. 1 On the other hand, itis the duty of nentrale to-do-aothin 


which may strengthen the side which has s$be.xorso-oauee;-or—whic 


may impede the motions of him who is carrying on a just. 
have said above; and in a doubttul case, fo act alike i 
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prebere utrisque in permittendo transitu, in commeatu prrz- 
bendo legionibus, in obsessis non sublevandis. Corcyrenses 
Lb..3. apud Thucydidem Atheniensium officii esse aiunt, si extra 
esse velint, aut Corinthios prohibere ne ex agro Attico 
militem conducant, aut idem sibi permittere. Philippo Mace- 
donum regi objectum a Romanis dupliciter ab eo fedus viola- 
tum, et quod sociis populi Romani injurias fecerit, et quod 
hostes auxiliis et pecunia juverit. Eadem urget T. Quintius 
Liv. xxxiv. in colloquio cum Nabide, vos tamen, inquis, vestramque ami- 
citiam ac societatem proprie non violavi. | Quoties vis te 
arguam id fecisse? sed nolo pluribus? summam rem com- 
plectar : quibus igitur rebus amicitia violatur ? nempe his 
mazime duabus, si socios meos pro hostibus habeas, si hos- 

tibus te conjungas. 
Lib. iv. 1. 2 Apud Agathiam legimus hostem esse, qui faciat quod 
σε. ΚΔ hosti placet; et in Procopio, "in exercitu hostium eum cen- 
seri qui qu; proprie ad bellum usui sunt hostili exercitui 
Patt i. p. subministrat. Demosthenes olim dixerat: o “γὰρ ois ap ἐγὼ 
ληφθείην ταῦτα πράττων καὶ κατασκευαζόμενος, οὗτος ἐμοὶ 


TW In exercitu hostium ewm censeri] habet.bellum aperte suppeditat: in epi- 
Et contra, socium et amicum recte ait stola Amalasunthe ad Justinianum. 
dici non eum modo qui juxta stat in — ( Gotth. Lib. τ. c. 3.) 


procinctu, sed et qui omnia quibus opus 


j mitting transit, in suppl ying provisions, in not helping persons bes leg . 
The Corcyreans say, that it is the duty of the Athenians, if they will 


be neutral, either to prevent the Corinthians from raising soldiers in 
Attica, or to allow them to do so. To Philip king of the Macedonians 
it was objected, that the league was doubly violated by him: inasmuch 
as he had done injury to the allies of the Romans, and helped their 
enemies. The same is urged by T. Quinctius, in his conference with 
Nabis. 
2 In Agathias, we read, that he is an enemy, who. does what the 
^. enemy wishes: and in Procopius, that he is reckoned to be in the 
army of the enemy, who helps the enemy's army in matters which are 
ro rly of military use. So Demosthenes had said before. M. Acilius, 
in Bpeaking to the Epirotes, who were accused of sending money to 
Antiochus, says that ho does not know whether he is to regard them 
as enemies or neutrals. L. Emilius, Pretor, condemns the Teians, be- 
cause they had supplied the enemy's fleet with provisions, and had 
promised it wino ; adding, that except they did the same to the Roman 
fleet, he should hold them as enemies. So Augustus said that A city 
lost the rights of peace when it received an enemy. 
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πολεμεῖ, Kav μήπω βάλλῃ μηδὲ τοξευη: qui ea facit et 
machinatur quibus ego capi possim, etiamsi nec feriat, nec 
Jaculum emittat, hostis mihi est. M. Acilius Epirotis, qui Liv. xxxv. 
milite Antiochum non juverant, sed pecuniam ei misisse insi- 
mulabantur, negavit scire se hostium an pacatorum numero 
eos habere deberet. L. A/milius Praetor Teios arguit, quod 14e* xxxi 
commeatu classem hostium juvissent, vinum promisissent: ad- 
dens, ni eadem Romans classi darent, se pro hostibus eos 
habiturum. — Memoratur et Csesaris Augusti dictum : ἔκσπον- Fist Bret 
Cov πόλιν εἶναι, πολέμιον ἔχουσαν παρ᾽ αὐτῆ" pacis jug 1 
amittere civitatem, que hostem recipiat. 

3 Proderit etiam cum utraque parte bellum gerente fedus 
miscere, ita ut cum utriusque bona voluntate a bello abstinere, 
et communia humanitatis officia utrisque exhibere liceat. Apud 
Livium est: pacem utrique parti, quod medios decet amicos, Lib-xxxv. 48. 
optent : bello se non interponant. Archidamus Sparte rex 
Eleis, cum viderentur in Arcadum partes inclinare, epistolam Plat, Apoph. 
scripsit hoc tantum continentem: καλὸν yovyia’ bonum est 
quiescere. 


3 It may be of use for a neutral party to make a convention with . 
each of the belligerents; so that it may be allowed with the good will 


of both, to abstain from war, and to exercise towards both the com- 
mon duties of humanity. Soin Livy. So Archidamus king of Sparta, 
when he saw that the Eleans inclined to the Arcadians, wrote to them, 
Jt is well to be quiet. 


Cap. 2 . 


CAPUT XVIII. 
DE HIS, QUZ IN BELLO PUBLICO PRIVATIM FIUNT. 


L An privatim hosti nocere li- — III. Quid respectu suc civitatis. 
ceat expositum cum distinc- IV. Quid Christiane dilectienis 


tione juris naturalis, gentium, regula ab ipsis exigat. 
et civilis. ες V. Quomodo bellum privatum 
IL His, qui suo sumtu militant, cum publico misceatur. — 
aut naves instruunt, quid per VI. Ad quod teneatur qui sine 
— internam. justitiam. liceat re- mandato hostibus nocuit, cum 
spectu hostium. distinctione explicatur. 


I. 1 (QUAE diximus hactenus pleraque ad eos pertinent, qui . 

aut summum in bello arbitrium habent, aut publica 
imperia exequuntur. Videndum etiam quid privatim in bello 
liceat, qua nature, qua divino, qua gentium jure. Narrat 
officiorum primo Cicero Pompilii imperatoris exercitu militasse 
Catonis Censorii filium, sed mox dimissam legionem in qua is 
militabat: cum nihilominus adolescens amore pugnandi in 
exercitu remansisset, Catonem scripsisse ad Pompilium, ut si 
eum vellet remanere in exercitu, secundo eum sacramento 
militis obligaret, addita causa, quia priore amisso, jure cum 
hostibus pugnare non poterat. Addit et ipsa Catonis ad filium 
verba ex epistola, quibus eum monet ut caveat ne prelium 


CHAPTER XVIII. Of acts done by Private Persons in a Public War. 


I. 1 What we hare hitherto said, pertains, for the most part, to 
those who either have the supreme authority in war, or hold public 
offices. We must now consider what is lawful for private persons, 
according respectively to Natural Law, Divine Law, and the Law of 


' Nations. 


Cicero relates that Cato's son served in the army of Pompilius 
till his legion was dismissed: that he then remained with the army 
as a volunteer: and that Cato wrote to Pompilius, that if he wanted 
to keep him in the army, he must make him take the military oath 
again; because the former oath being cancelled, he could not law- 
fully fight with the enemy. He adds also the very words of Cato's 
letter to his son, warning him not to take part in the fighting. So 
we read that Chrysas, a soldier of Cyrus, was praised, because, when 
he bad raised his sword to cut down an enemy, he lowered it on 
hearing the signal for a retreat. So Sencca. 
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.ineat: neque enim jus esse, qui miles non sit, pugnare cum 
hoste, “Sic et Chrysantam Cyri militem laudatum legimus, Plat. Queret 
qui hosti imminens repressit ensem, simul ac receptui canere Marcel p. 
audierat; et Seneca: tnutilis miles dicitur, qui signum re- pera 1.9. 
ceptui datum negligit. 

2 Sed falluntur, qui venire hoc putant ex jure gentium 
externo: nam id si spectes, sicut rem hostilem cuilibet occu- 
pare licet, ut supra ostendimus, ita et hostem occidere: nam Lm. tie 
ilo jure hostes pro nullis habentur. Venit ergo quod Cato 
monebat ex disciplina militari Romana, cujus ea lox erat, Mo- Lais 
destino notante, ut qui mandata non servasset, capite punire- 
tur, etiamsi res bene cessisset : mandata autem non servasse 
intelligebatur etiam qui extra ordinem sine ducis imperio in 
hostem pugnasset, ut Manliana imperia nos docent: nimirum tw. vui 7. 
quia si id temere liceat, aut stationes desererentur, aut etiam 
progrediente licentia exercitus parsve ejus Pinconsultis przliis 
implicaretur, quod omnino cavendum erat. Itaque Sallustius, catu. c. 9. 
ubi Romanam disciplinam describit, in bello, inquit, sepius 
vindicatum ín eos, qui contra, imperium in hostem pugnave- 
rant, quique tardius revocati pralio excesserant. Laco qui- 
dam cum hosti imminens audito receptus signo ictum repres- Apud Plut... 

- Apops 


p. 236 5. 
* Sic et Chrysantam] Vide Xeno- Ita Avidius Cassius causam sententise 
pheutem Cyri Institutione. (Lib. iv. — sus reddebat: evenire potuisse ut essent 
c, 1. ὃ 2. Ed. Oxon.) insidie. Narrat Vulcatius. (o. 4.) 
b Inconsultis preliis  implicaretur) 


2 But they are mistaken, who think that this rule comes from the 
. external Law of Nations: for if you look at that, as any one has a 
right to seize an enemy's property, as we have shewn abqve, so has 
he a right to kill the enemy: for in the eye of that law, enemies are 
held for nobodies. And therefore Cato's do: ‘rine comes from the 
military discipline of the Romans: of which the rule was, as Modes- 
tinus has noted, that he who did not obey orders, should be capitally 
punished, even if the act turned out well. And he was understood 
not to have obeyed orders, who had, out of the regular ranks, without 
the command of the general, fought with the enemy; as the orders 
issued by Manlius prove to us: on this account namely; that if such 
conduct were permitted, either posts would be deserted, or even, as 
the license went further, the army, or a part of it, would be implicated 
in casual combats, which was by all means to be avoided. So Sallust, 
speaking of the Roman discipline, says, Jn war those are often punished 
who, contrary to orders, have fought the enemy, or who, being ordered to 
retreat, have been slow tn doing so. The Lacedemonian who, «beo 


acest. Rom. 
p. 273 8. 


Lib. fi. €. 


Lib. iL 90. 
§ 10. 
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sisset, causam reddidit: ὅτε βέλτιόν ἐστι τοῦ φονεύειν, τὸ 
πείθεσθαι τῷ ἄρχοντι quia profectis parere satius est 
quam hostem occidere. Et Plutarchus cur qui militia solutus 
est occidere hostem non possit causam reddit, quod legibus 
militaribus non teneatur quibus teneri debeant pugnaturi. Et 
apud Arrianum Epictetus memoratum modo Chrysantx factum 
referens : οὕτω προυργιαίτερον ἔδοξεν αὐτῷ τὸ τοῦ στ 

eyoU πρόσταγμα, ) τὸ ἴδιον ποιεῖν" tanto illi potius videbatur 
ducis quam suam voluntatem exequi. 

3 At jus nature et internum si respicimus, videtur in 
bello justo cuilibet concessum ea facere, quz parti innocenti 
intra justum bellandi modum profutura confidit: non etiam 
res captas suas facere, quia nihil ipsi debetur: nisi forte pc- 
nam justam exigat communi hominum jure. Quod postremum 
quomodo per evangelii legem restrictum sit, ex his quze supra 
& nobis tractata sunt, intelligi potest. 

4 Mandatum autem esse potest aut generale, aut speciale. 


serv. ad Za. Generale, ut in tumultu apud Romanos Consul dicebat: gui 


rempublicam salvam volunt me sequantur. Imo et singulis 


about to cut down an enemy, lowered his sword, on hearing tho signal 
for retreat, gave the reason, Jt is better to obey a commanding officer 
than to kill an enemy. And Plutarch gives, as a reason why he who 
has left the army cannot lawfully kill an enemy, that he is not bound 
by that military law by which persons who engage in battle should 
be bound. And Epictetus, in Arrian, referring to the act of Chrysas 
just mentioned, says, So much better did he think it to do his officers will 
than his own. 

8 But if we look to Natural Law and internal right or justice, it 
seems to be conceded, in a just war, to any one, to do any thing, which 
he considers will benefit the innocent party, within the just limits of 
warfare: but not to make captured property his own, because there 


: is nothing owing him, except in the case in which he is exacting a 


just punishment by the common right of war. Which last, in what 
manner it is restricted by the Gospel Law, may be understood by 
what bas been already said. 

4 A mandate of a commanding officer may be either general or 
special: general, as in a tumult among the Romans, the Consul said, 
Who are for the safety of the republic follow me. And sometimes, 
even individual subjects have the right given of killing an enemy, 
even when not in self-defense, when it is expedient on public 
grounds. | 

II. 1 A special command may bo given, not only to those who 
receive pay, but also to voluntcers, who serve at their own charge, and 
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interdum subditorum jus datur occidendi etiam extra sui tute- C guende ἵν: 

lam, ubi id publice expedit. queh 1. eti 
II. 1 Speciale mandatum habere possunt non hi tantum 

qui stipendia percipiunt, sed et qui suo sumtu militant, et qui, 

quod plus est, suo sumtu partem belli administrant, ut qui 

naves instruunt ac sustentant suis impendiis, quibus vice mer- 

- cedis concedi solet ut capta sua faciant, sicut alibi diximus. Id Lmu € 
vero quatenus procedat, illesa justitia interna, et caritate, non 
immerito queeritur. 

2 Justitia aut hostem respicit, aut ipsam civitatem cum 
qua contrahitur. Hosti diximus eripi posse possessionem 
rerum omnium, qua bellum alere possunt, securitatis causa, 
sed hoc sub onere reddendi: ipsum vero dominium ad com- 
pensationem usque ejus quod aut ab initio belli, aut ex post 
facto civitati justum bellum gerenti debetur, sive res sint 
civitatis hostilis, sive singulorum, etiam per se innocentium : 
bona vero nocentium etiam ex: pons causa adimi et acquiri 
capientibus posse.  Fient ergo res hostiles eorum, qui belli 
partem suo sumtu administrant, quod hostes attinet, hactenus 
ut is quem expressi modus non excedatur, quod squo arbi- 
tratu rstimandum est. 


wno, what is more, support part of the charge of the war; as for | 
instance, those who fit out ships, and support them at their own ex- - 
pense; and who are allowed, instead of pay, to appropriate their own _ 
captures, as we have elsewhere said. But how far this may be done 
without violating internal justice and charity, is a question not unwor- f. 
thy of discussion. ^ 

2 The justice of the case has respect, either to the enemy, or to ' v^ 
the state with which such contract is made. We have already said 
that from an enemy, any possession which may feed the war, may be 


o away for the sake of security; but _.ois, under the onus of 


restoring it: and that the ownership may be taken, so far as ci as com. 
pensation for what was either owing at the beginning of the war, or 


has become owing by some subsequent pact, to a state carrying on 8 
just war; whether such possession belong to the hostile s*ate, or to 
individuals, even innocent ones: and that the goods of guilty parties 
may, in the way of penalty, be taken from them and acquired by the 
captors. And thus, so far as tho rights of the enemy are concerned, 
hostile property will become the property of those who carry on ἃ 
part of the war at their own expense [Privateers], so far as the limit 
which has been stated is not exceeded; which must be estimated by 
an equitable opinion. 


300 DE HIS, QUE IN BELLO PUBLICO [{μ8. III. 


]II. Adversus suam autem civitatem justum justitia in- 
terna id ipsum erit, si contractui zequalitas insit, hoc est, si 
sumtus et pericula tanti sunt quanti przedz alea: nam si hsec 
spes multo pluris valeat, reddendum erit civitati quod super- 
erit, perinde ac si quis nimium vili pretio jactum, incertum 
quidem, sed tamen facilem et magn spei emisset. 

IV. Ceterum, etiam cum justitia stricte dicta non 1sdi- 
tur, est ut peccetur adversus id officium quod in aliis diligendis 
consistit, presertim quale Christiana lex prsescribit, ut. si 
appareat talem przdationem precipue nocituram non hostium 
universitati, aut regi, aut his qui per se sontes sunt, sed inno- 
centibus, et quidem. adeo ut eos detrusura sit in summas 
calamitates, in quas etiam eos qui privatim nobis debent con- 


Sylv. in vers, Jicere, immisericordizm foret. Quod si ad hzc accedat ut ea 


*- 


A 


A» 


deprzdatio neque ad finem bello imponendum, neque ad hos- 
tium publicas vires accidendas notabile aliquod momentum 
habeat, tum vero probo homine, prasertim Christiano, indignus 
censeri debet *quzestus ex sola temporum infelicitate. 

V.  Evenit autem interdum ut occasione belli publici 
nascatur bellum privatum, puta si quis in hostes inciderit, et 


€ Questus hec sola temporum infeli- — culpat Plutarchus: rd πλεῖστα τούτων 
citate] Nam et Crassum hoc nomine ὀκ πυρὸν cunjyaye kai πολέμου, Taie 


III. The internal justice of the case, with regard to the state for 
which the privateer acts, is satisfied if the contract be an equal one: 
that is, if tho expense and danger bo equal in value to the chance of 
prizes. For if this chance is much more valuable, the surplus ought 
to be given to the state; as if any one had beforehand purchased a 
haul of fish at an unusually low price. 

IV. But even if justice strictly speaking be not violated, there 
may be an offense against the loving our neighbour, especially in a 
Christian view: as if it appear that such privateering will not hurt the 
general body of the enemy, or their king, or the guilty portion of 
them, but the innocent; and will inflict upon them calamities which 

it would be cruel to inflict, even on those who are personally indebted 
vto us. Aad if, besides this, such a privateering warfare is not likely 
y to conduce, either to the termination of of the v war, or to any notable 
ἡ damage of the enemy 's public power, then it must be considered un- 


΄ | worthy a) orthy a right-minded man, and especially a a ~ Christian, to make a 


gain in this way out of the unhappiness of the times. — 

V. It sometimes happens, that a private war grows out ofa public 
one; as, for instance, if any une fall in with the enemy, and incur 
danger of life or goods; in which case the rules are to be observed 
which we have elsewhere stated, as to the lawfulness of defending 
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vite aut rerum adeat periculum, quo eventu ea crunt obser- 

vanda qua» de concesso tuendi se modo alibi diximus. — Solet rm.u.1. 

et conjungi auctoritas publica cum privata utilitate: ut si quis 

magno ab hostibus damno affectus impetret jus ex rebus hos- 

tium damna sarciendi: quod jus definiendum est ex lis quse 

de pignorationibus supra a nobis sunt tradita. Lib. iil 3, 
VI. At si quis miles aut alius, ctiam in bello justo, sedi- 

ficia hostium incenderit, agros vastaverit, atque id genus dede- 

rit damna, non jussus, adde cum neque necessitas subesset, 

neque justa causa, teneri eum ad sarcienda damna recte a 

theologis est proditum. Merito autem addidi, quod ab illis 

omissum est, si Justa causa non subsit: nam ea si adsit, tene- Proin ere 

bitur forte sus civitati, cujus leges transgressus cst; non 

item hosti cui nullam fecit injuriam. Non dissimile est quod 

Carthaginiensis quidam Romanis Annibalem dedi postulantibus 

respondebat: non privato publicove consilio Saguntum op- 

pugnatum sit, querendum censeo : sed utrum jure an in- 

juria ? nostra enim haec questio atque animadversio in 

civem nostrum est, nostro an &uo fecerit arbitrio: vobiscum 

una disceptatio est, licueritne per fedus fieri. 

κοιναῖς ἀτυχίαις προσόδω τῇ μεγίστῃ bens quam communes calamitates. (Vit. 


χρησάμενος" pleraque horum ez igne Crass. init. pag. 543 n.) 
lL. uogue rapuit, nihil magis lucro ha- 


one’s self. Also public authority is often conjoined with private 
utility ; as if any one, having suffered some great loss from the enemy, 
should obtain authorization to reimburse himself out of the enemy's 
property: and the right, in this case, is to be defined by what. we 
have said above of pignoration. : 
VI. But if any one, soldier or other, even in a just war, sets V 

to buildings of the enemy, wastes the land, an‘ inflicts damage of tha 
kind, without orders, and we must add, when there is neither an 
existing necessity nor any just cause, ho is bound to make good. to make good the 
damage, as is rightly laid down by theologians. But I have, for good 
reason, added a condition omitted by them, J/ there be not any just 
cause; for if there be such a cause, he may perhaps be responsible to 
his own state whose laws he has violated, but not to the enemy to 
whom he has done no wrong. On this, hear what a Carthaginian 
replied to the Romans, when they asked to have Annibal given up 
to them: Whether Saguntum was taken by public or by private act, 
is not the point, but whether it was taken rightfully or wrongfully. 
The question between us and our citizen ts, whether he acted by his own. 
motion or by our direction: the question between you and us is, whether 
wAat was done was lawful under our convention with you. 


Lib. xiv. v. 


360, et seqq. 


CAPUT XIX. 
DE FIDE INTER HOSTES. 


I. Fidem deberi hostibus qui- VIII. Et ostenditur talia. pro-- 
busvis. missa firmari civitatis ju- 
IL Refellitur sententia, que rejurando : 
preedonibus et tyrannis. fi- IX. Aut si tertius se interponat 
dem servandam negat. cui fiat promissio. 
III. Solvitur argumentum sum- X. Mutatio status publici quo- 
tum ex eo quoc tales po- modo fiat. 
nam merentur, et ostendi- XL Metus exceptionem ad bel- 
tur^hoc non considerari ubi — lum solenne juris gentium 
tanquam cum tali actum non pertinere : 
est. XIE. Quod intelligendum de me- 
IV. Non obstare quod promis- tu tali quem jus gentium 
seio metu extorta sit, si ei . agnoscat. 
qui promisit metus illatus XIII. Servandam fidem et per- 
non sit: ᾿ fidis: | 
V. Aut si juramentum acces- XIV. Non si conditio deficiot: 
serit, quamquam id adver- quod locum habere si alter 
sus predonem impune, parti pactorum non stet. 
quod homines attinet, vio- XV. Nee si justa compensatio 
latur. opponatur : 
VI. Eadem aptata ad subditos XVI. Quamvis ez alio contrac- 
bellantes. tu: 
VII. Specialis difficultas circa — XVII. Aut damno dato. 
promissa subditis facta, XVIII. Imo et ex pena: 
ob supereminens dominium, XIX. Quomodo hec in bello lo- 
tractatur : cum habeant. 
I. 1 (UID quantumque in bello liceat, diximus partim 


nude spectari, partim ex promisso antecedente. 


Parte priore absoluta, restat posterior, quz: est de fide hostium 
inter se, — Egregium est consulis Romani Silii Italici dictum : 


^t ki topo "poen 


CmíAPTER XIX. Of Faith between Enemies. 


I. 1 What is lawful in war, and to what extent, we have said, is 
to be considered, partly absolutely, partly with reference to ante- 
cedent promise. Having finished the former part of the subject, there 
remains the latter, namely the question of the faith of enemies to one 
another. The rule of keeping such faith inviolate, is praised by 
Silius Italicus, Xenophon, Aristides, Cicero. 

2 Public faith, as the elder Quintilian says, makes truces betwoen 
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Optimus ille 

Militie, cui postremum primumque tueri 

* [nter bella fidem. 
Xenophon Oratione de Agesilao, οὕτω μέγα xai καλὸν κτῆμα Cap.3. §5 
τοῖς τε ἄλλοις ἅπασι Kai ἀνδρὶ δὴ στρατηγῷ, TO ὅσιόν Te 
καὶ πιστὸν εἶναι τε καὶ ὄντα ἐγνῶσθαι" tanta tamque pre- 
clara res est in omnibus quidem, sed precipue in ducibus, 
religionis et fidei observantes esse atque haberi. Aristides 
Leuctrica quarta: ἐν εἰρήνη kai σπονδαῖς μάλιστα oi Td Tos. 
δίκαια ποιεῖν βουλόμενοι κρίνονται" in pace aliisque publicis 
conventionibus servandis maxime spectantur qui justitia 
student : ut enim recte dixit Cicero de Finibus quinto: nemo Cap. 2. 
est qui non hanc affectionem animi probet atque laudet, qua 
non modo utilitas nulla queritur, sed contra utilitatem 
etiam conservatur fides. 

2 Publica fides, ut apud patrem est Quintilianum, inter Dect. se. 
armatos hostes inducias facit, deditarum civitatum jura con- 
servat. Apud eundem alibi: fides supremum rerum huma- Dea. 36. 
narum vinculum est: sacra laus fidei inter hostes. Sic et 
Ambrosius: /iquet igitur etiam in bello fidem et justitiam 110. 0.29. 

° b . "4t Offic. 
servari oportere. ἘΠ᾿" Augustinus: fides quando promittitur, Epis ces. 
etiam hosti servanda est contra quem bellum geritur: nimi- 
rum hostes qui sunt, homines esse non desinunt. At homines 
omnes, qui ad rationis usum pervenerunt, capaces sunt juris 
ex promisso. Camillus apud Livium ait, sibi cum Faliscis un v. sz. 
eam esse societatem, quam ingeneravit natura. 

3 Ex hac autem societate rationis et sermonis nascitur ea 


8 Inter bella fidem] Archelaus phi- 
losophus apud Appianum Cicilium 1v. 
orovcas ἐπὶ τοῖς GpKots ἐσπένδετε, 
καὶ δεξιὰς ἐτίθεσθε, ai καὶ παρὰ τοῖς 
“πολεμίοις ἐσχύουσι" federa jurastis, de- 
distis dexteras, que etiam inter hostes 
valent. (Pag. 628. Ed. H. Steph.) Lau- 


dat hojus virtutis nomine Africanum 


minorem Diodorus Siculus in Ezcerptis 
Peirescianis, (Pag. 342.) 

b Augustinus] Qui idem argamen- 
tum late tractat epistola ccxxv. (126. 
secundum novam divisionem.) 


armed enemies, and preserves the rights of surrendered cities. It 
is the supreme tie, as he elsewhere says. So Ambrose; Augustine. 
In fact, those who are enemies do not cease to be men: but all men 
(who have the uso of reason) are capable of having rights given 
them by promise. So Camillus in Livy. 

8 Out of the common use of reason and language, arises tho 
obligation from promise, of which we speak. Nor are we to think 


(Las. III. 


de qua agimus obligatio ex promisso. Neque vero putandum 
est, quia hosti falsum eloqui aut licere, aut crimine vacare ex 
multorum sententia supra diximus, pari ratione hoc et ad 
fidem datam referri posse. Nam vero eloquendi obligatio est 
ex causa, quz bello fuit anterior, et bello to]li forte aliquatenus 

. potest: at promissio per se jus novum confert. Vidit hoc 
Nie.v.1% discrimen Aristoteles quum de veriloquio agens ait: ov περὶ 

TOU ἐν ταῖς ὁμολογίαις ἀληθεύοντος λέγομεν, οὐδ᾽ ὅσα εἰς 

ἀδικίαν καὶ δικαιοσύνην συντείνει, ἄλλης yap ἂν εἴη ταῦτ᾽ 

ἀρετῆς non de eo loquimur, qui in conventionibus verax 

est, et in tis que ad justitiam et injustitiam pertinent : 
sunt enim hac alterius virtutis. 

4 Pausanias Arcadicis de Philippo Macedone: orparn- 
-yov ἀγαθὸν οὐκ av τις φρονῶν ὀρθὰ καλέσειεν αὐτόν" ds “γε 
καὶ ὅρκους θεῶν κατεπάτησεν aei, καὶ σπονδὰς ἐπὶ παντὶ 
ἐψεύσατο, πίστιν τε ἡτίμασε μάλιστα ἀνθρώπων" bonum 
eum Imperatorem nemo recte vocaverit, ut qui pro more 
habuerit jusjurandum contemnere, fidem quavis occasione 
violare, ita ut nulli homini fides vilior fuerit. Valerius 
Maximus de Annibale: bellum adversus populum Homanum 
et Italiam professus, adversus ipsam fidem acrius gessit, 
mendaciis et fallacia quasi preclaris artibus gaudens : quo 


304 DE FIDE INTER HOSTES. 


Cap. 7. p. 612. 


nF 
d 
^ 


! Est apud Homerum: moris vitio, sensum et seriem orationis 


κέρδιον ἡμῖν 
Ἕλπομαι ξκτελέεσθαι, iva μὴ pétouev ὧδε. 
i.e. ut bene vertunt ultimi Intt. Quare 
nihil utile nobis autumo effectum iri, 
nisi fecerimus ita, scilicet, nisi reddamus 


immutavit : quemadmodum etiam in ora 
libri scriptum erat, Iliad, X. pro Iliad. 
H. J.B. 

€ Adulterium non committi] Seneca 
in Excerptis iv.7. Non putavi adulte. 


Helenam. Sic Auctor noster, ex me- rium, wrorem tyranni polluere: sicut 


- 


that, because to tell a falsehood to an enemy may either be lawful, 
or at least, allowable, according to the opitiion of many (as stated 
above), that by parity of reason this may also be true of faith given. 
For the obligation of speaking the truth arises from a cause which 
was anterior to the war, and may perhaps, in some degree, be taken 
away by tho war; but a promise of itself confers a new right. — Aris- 
totle saw this difference when ho said, 7n speaking of Truth at present 
we mean Sincerity, which is opposed to Pretence; not Truth or Good 
Faith, which applies to contracts, for this belongs to another Virtue, 
Eth. Nic. 1v. 13. | 

4 Pausanias says of Philip of Macedon, that he could not be called 
ἃ great general, for ho was in the habit of breaking his promises on 
every occasion. So Valerius Maximus of Annibal. The Trojans in 
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event ut alioqui insignem nominis sui memoriam relicturus, 
an dubio majorne vir an pejor haberi deberet poneret. Apud 


Homerum semet accusant adacti conscientia Trojani : Hed H. ας. 


NU» δ᾽ ὅρκια mora 
Ὑευσάμενοι μαχόμεσθα, τῷ ov νύ τί κάλλιόν ἐστι, 


Rumpentes federa sacra 
Juratamque fidem pugnamus, non quibus est fas. 

II. 1 Et supra jam diximus non recipienda illa Ciceronis: Lm. 15. 
nulla nobis societas cum tyrannis, sed potius summa dis- De ofc ut 
tractio est, ltem: pirata mon est ex perduellium numero 
definitus : cum hoe nec fides esse debet, nec jusjurandum 
commune. De tyranno etiam Seneca: quicquid erat quo Lib, vii de 
mihi cohereret intercisa juris humani societas abscidit. 
Ex quo fonte error Michaülis Ephesii profluxit, qui ad quin- 
tum Micomacheorum dixit, in tyranni uxorem *adulterium non Cap. 1e. 
committi: quod ipsum pari errore quidam “Judzorum magistri 
de alienigenis dixerunt, quorum conjugia pro nullis habent. 

2 Atqui belli piratici magnam partem Cn. * Pompeius pac- 
tionibus confecit, vitam illis pollicitus et sedes, in quibus sine 
rapto viverent. Et tyranni interdum libertatem reddiderunt, 
impunitatem pacti. Caesar Belli Civilis tertio, a Romanis duci- Cap. 18. 
bus cum preedonibus et fugitivis, qui in Pyrenzis erant, mon- 


mec homicidium, tyrannum occidere. e Pompeius pactionibus confecit] Sic 

Julius Clarus in $ homicidium num. 36. — improbata Didii perfidia in Celtiberos 

feminam bannitam impune adulterio ex rapto viventes. [Vide Appian. De 

corrumpi censuit. Bell. Hispan. pag. 312, et, quod spectat 
4 Judeorum magistri] Rabbi Levi Pompeium, PrurAncH. in ejus Vita, 

Ben Gerson et Rabbi Salomo ad Levit. pag. 632,633. J. B.] 

xx. 10. 


Homer reproach themselves with having broken their oaths. 

II. 1 We have above said, that we are not to accept that maxim 
of Cicero, that with Tyrants we have no community of intercourse, but the 
most entire separation; and also, a Pirate is not a regular enemy; with 
him we can neither have faith nor oath in common. So Seneca speaks 
of the society of human right being cut off with a tyrant. And from 
this source, flowed the error of Michael Ephesius, who, in his Commen- 
tary on Aristotle, says, that with the wife of a tyrant, adultery cannot 
be committed. And some of the Jewish masters, by a like error, 
hold this of strangers, whose marriage they reckon as nothing. 

2 And yet Pompeius wound up the war of the pirates, in a great 
degree, by conventions, in which he promised them their lives and a 
settlement in which they might live without rapine. And tyrants 


[cno. m1.] ~ 


(Tu. 30. &T) 


Offic. lii. 6. 
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tibus, actum de compositione scribit; quis dixerit, si quid 
convenisset, nullam inde exstiturain fuisse obligationem ? non 
habent quidem isti specialem istam communionem, quam inter 
hostes in bello solenni et pleno introduxit jus gentium: at quia 
homines sunt, communionem habent juris naturalis, ut recte 
disserit Porphyrius, libro de non esu animalium tertio, ex quo 
nascitur ut pacta servanda sint. Sic Diodorus fugitivorum 
duci Apollonio a Lucullo fidem servatam memorat. Et Dio 
scribit, ab Augusto *Crocots latroni persolutum pretium capiti. 
ejus impositum, cum se ipse sisteret, ne fides violaretur. 

III. 1 Videamus tamen ecquid a Cicerone non allatum 
proferri speciosius possit. Primum hoc est, quod qui atrociter 
malefici sunt, neque pars sunt ullius civitatis, hi a quovis 
homine puniri possunt si jus natur: respicimus, ut alibi a nobis 
explicatum est. At qui puniri possunt ut vitam amittant, . 
his et res et jura sua possunt auferri: sicut recte dixit idem 
Cicero : non est contra naturam spoliare eum, si possis, quem 
honestum est necare. Inter jura autem est hoc jus ex pro- 
misso quizsitum: potest igitur et hoc in penam ei auferri. 
Respondeo, processurum hoc, si non tanquam cum malefico 


3 Ita veteres Edd. sed legendum Co- * Si quando cum tali, qua talis est, 
tocotte, ut est apud Auctorem, unde <ctum est] Terentius in Adelphis : 
hoc petitur, J. B. Leno sum, fatcor: pernicies communis adoles- 
centium ; 


have sometimes restored liberty to their subjects, bargaining for im- 
punity. Cesar writes that tho Roman generals treated with the bands 
of robbers and fugitives who were in the Pyrenean mountains: and 
who will say that, if a convention had been made, no obligation would 
have followed from it? It is true, such persons have not that spocial 
community of rule, which the law of nations has introduced between 
enemies, in a regular and completo war: but, inasmuch as they are men, 
they are under a common tie of natural law, as Porphyry explains; 
whence it follows, that conventions with. “them are to bo οἱ observed. So 
Lucullus kept faith withXpollodorus, the leader of the Tuvitives, 
And Augustus paid to Crocotas the robber, when he surrendered him- 
self, the reward which had been promised on his being taken, that 
faith might be kept. 

"II. 1 But let us see whether any arguments, more specious than 
those which Cicero gives, can bo adduced against such a rule. The 
first reason which suggests itself is, that atrocious criminals, who are not 
part of any state, may be punished by any man, if we merely regard 
natural law, as we have elsewhere explaincd: and they who may be 
punished by loss of life, may be deprived of property and other rights; 
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actum esset; at fsi quando cum tali, qua talis est, actum est, 
simul de remittenda, quod hanc rem attinet, pena actum cen- 
seri debet; quia semper, ut alibi diximus, ea sumenda est in- 
terpretatio: qu cavet, ne actus in vanum recidat. 

2 Non male apud Livium Nabis, cum tyrannidem ipsi Liv. xxxiv. 
objiceret Quintius Flaminius: de nomine hoc respondere pos-* 
sum, me, qualiscumque sum, eundem esse qui fut, cum tu 
tpse mecum, T. Quinti, societatem pepigisti. Et mox: jam 
feceram hec, qualiacumque sunt, cum societatem mecum 
pepigistis. Addit, δὲ quid ego mutassem, mihi mec incon- 
stantie, cum vos mutetis, vobis vestre ratio reddenda est. 
Locus est non dissimilis in oratione Periclis, ad cives suos apud 
Thucydidem : : τὰς πόλεις αὐτονόμους ἀφήσομεν, εἰ καὶ avTO- Lib i ín fin. 
νόμους ἔχοντες ἐσπεισάμεθα᾽ civitates socias liberas esse" 
patiemur, si tales fuerunt quo tempore factum est fedus. 

IV. Deinde objici potest, quod alibi diximus, eum qui rn. u. n. 
metu causam dedit promisso, teneri liberare promissorem, *” 
quia damnum dedit per injustitiam, id est, per actum pugnan- 
tem et cum natura libertatis humans», et cum natura actus 


Perjurus, pestis : tamen tibi a me nulla est orta ^ Vide hac de re scriptorem de composi- 


injuria. tione inter et ord 
(IL. 1. 34.) Peri pacis inter principes ines Im- 


8s Cicero rightly says. Now among other rights, is this Right bestowed 
by a Promise; therefore this right may be taken from him as a pe- 
nalty. To this I answer, that the argument would hold, if the con- 
vention with him had boen on the supposition of his not being a cri- 
minal. But when the treating with such a one has gone on with him 
as being such a one, we must suppose that the treaty included the 
remission of the penalty, so far as this matter is concerned: because, 
as we have elsewhere said, we must suppose such an interpretation, 
as provides against the whole act being null and void. 

2 In Livy, Nabis well says, when Q. Flaminius objects to him his 
being a tyrant: With regard to that name, I can answer, that whatever 
Iam, 1 am the same with whom you, T. Quintius, have made a league of 
alliance. | And again: 7 had already done those things, whatever their 
character be, when you made an alliance with me. He adds, If I had 
changed in anything, I should have had to give account of my inconsist- 
ency ; as it is, you owe an account of yours. There is a similar.pas- 
sage in Pericles's speech to his citizens in Thucydides: We shall 
suffer the cities in alliance with us to be free, if they were so when the 
treaty was made. 

IV. Again, it may be objected that, (as wo have said already,) he 
who, by means of fear, caused the promise, is held to free the promiser, 

2O—2 
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qui liber esse debuit. Hoc vero sicut fatemur interdum locum 
habere, ita non ad omnia promissa preedonibus facta pertinet: 
nam ut cui promissum quid est, ad liberandum promissorem 
teneatur, opus est, ipse metu injusto causam promisso dederit?, 
Si quis ergo ut amicum vinculis eximeret promiserit pretium, 
tenebitur: huic enim metus illatus non est, qui ad contrahen- 
dum sponte venit. 

V. Adde quod et qui injusto metu coactus promisit, te- 
neri poterit, accedente jurisjurandi religione: nam inde, ut 
alibi diximus, homo non homini tantum, sed et Deo obstrin- 
gitur, adversus quem metus exceptio non est. Verum tamen 
est, ex tali vinculo solo promittentis heredem non teneri, quia 
in heredem transeunt qu: in humano sunt commercio ex pri- 
mseva dominii lege, at in his non est jus illud Deo quzesitum 
qua tale. Iterum illud quoque ex superioribus repetendum 
est, si quis fidem juratam aut injuratam preedoni datam violet, 
eum eo nomine ponam apud alias gentes non debiturum : quia 
odio preedonum placuit gentibus, qu: adversus eos etiam vi- 
tiose committuntur, dissimulare. 


8 At vide quie diximus ad Poren- ΠΣ cap. 6. 8 11. Not. n. J.B. 
poRFIUM, De Jur. Nat. εἰ Gent. Lib. ε M. Pomponius tribunus plebis] 


because he inflicted damage by injustice ; that is, by an act which is at 
variance with the nature of human liberty, and with the nature of an 
act which ought to be free. But though we allow that this may some- 
times hold, it does not apply to all promises made to robbers. For, 
that he to whom a promise has been mado, should be bound to liberate 
the promiser, it is necessary that he should have caused the promise 
by unjust fear. If, then, any one have promised a payment in order 
to extricate & friend from captivity, he is bound by his promise; for 
he has not been put in fcar, but comes and makes the contract of his 
own free will. 

V. Add to this, that evon ho who, under the influence of unjust 
fear, has made a promise, may be bound if the sanction of an oath be 
added. For then, as we have elsewhere said, man is not bound to 
man only, but to God also, towards whom fear is not an exception. It 
is however truc, that, by such a bond of itself, the heir of the promiser 
is not bound ; because what passes to the heir is only what belongs to 
human commerce, from the primeval law of ownership: and the right 

-which belongs to God, as such, is not included among such things. 
And moreover we must again repeat what we have said above; that if 
any one violate his faith given to a robber, cither with or without an 
oath, he is not on that account liable to punishment at tho hands of 
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VI. Quid dicemus de subditorum bellis adversus reges 
aliasque summas potestates? his, etiamsi causam per se non 
injustam habeant, jus tamen per vim agendi deesse ostendimus 
alibi. Potest interdum et tanta esse aut cause injustitia, aut Lm.t« 
resistendi improbitas, ut puniri graviter possit. Tamen si 
quasi cum desertoribus aut rebellibus actum sit, pena pro- 
misso opponi non potest, secundum ea que modo diximus. 
Nam et servis fidem servandam veterum pietas existimavit, 
credito Lacedzmonios iram divinam expertos, quod Tanaren- Hien. ταν. 
ses servos contra pacta occidissent. Et Diodorus Siculus no- Lib xi. 88. 
tat fidem servis datam in fano Palicorum nunquam a quo- 
quam domino fuisse violatam. Metus autem illati exceptio et 
hic poterit elidi interposito jurejurando, sicut * M. Pomponius 
tribunus plebis jurejurando obstrictus servavit, quod L. Manlio ° 
metu coactus promiserat. 

VII. Sed hic supra priores specialem difficultatem facit 
jus legis constituendse et jus supereminens dominii in res sub- 
ditorum quod civitati competit, et ejus nomine a summam po- - 


* 


Juravit tribunus, nec fefellit, et causam —— dinem redigere, Seneca de Beneficiis 
accusationis remiss concioni reddidit, — Yr1, c. 97. 
"ulli alii licuit impune tribunum in or- 


other nations; inasmuch as, on account of the hatred borne to robbers, 
nations have agreed to overlook what is done against them, even by 
vicious acts. 

VI. What shall we say of tho wars of subjects against, kings and] 
other supreme authorities : ? That these, even when they have a cause 
in itself not unjust, still have not the right of acting by force, we have 
shewn elsewhere. But sometimes, in such cases, tho injustice of the 
cause, or the wickedness of the resistance, may be so great, that it may 
be liable to heavy punishment. And yet if a treaty-be conducted with | 
persons, as with deserters or robbers, such liability cannot be oppo 
to the promise, as we have just said. Even to slaves, fai aith must be 
kept, according to the piety of the ancients; and it wa 
the Lacedamonians were visited by tho divine anger, because, con- 
trary to convention, they had put to death the Tenarians, who were 
slaves. And it is noted by Diodorus, that faith pledged to a slave in 
the temple of the Palici was never violated by a master. And the 
exception of fear imposed, may here also be cancelled by interposing 
an oath ; as M. Pomponius, tribune of the people, under the obligation 
of an oatb, kept the promise which L. Manlius had made under fear. 

VII. But beyond these difficulties a special difficulty arises from 
the right which tho State possesses to make laws, and from its right. of 
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testatem habente exercetur. Id enim jus si ad omnes spectat 
res subditorum, quidni etiam ad jus ex promisso bellico na- 
tum ? quod si conceditur, videntur inanes fore omnes tales 
pactiones, ac proinde belli nisi per victoriam finiendi spes 
nulla. Sed notandum contra est, jus illud supereminens non 
promiscue competere, sed quatenus communiter expedit in 
regimine non dominico sed civili, etiam regio. X Plerumque 
autem communiter expedit pacta talia servari, quo ea perti- 
nent quz» de presenti statu tuendo alibi dicta a nobis sunt. 
Adde quod ubi hujus dominii usum res exigit, compensatio 
tamen facienda est, ut infra latius explicabitur. 

VIII, 1 Prseterea possunt pacta sanciri jurejurando, 
nec tantüm a rege aut senatu, scd et ab ipsa civitate, quo- 
modo in leges suas Lacedaemonios jurare fecit Lycurgus, Athe-- 
nienses Solon, et ne personarum mutatione jus jurisjurandi 
intercideret, repeti quotannis jusjurandum‘. Id enim si fiat, 


^ omnino ne publie quidem utilitatis causa recedendum a pro- 


------ 


misso erit: nam et de suo cedere civitas potuit, et verba pos- 
sunt ita esse aperta ut nullam exceptionem admittant. Ὑ' Ἶ6- 
rius Maximus Athenas ita alloquitur: lege legem, que te jure- 


4 Vide qu; diximus ad Purexpor- — cap.2.817. Not. 2. J.B. 
yYIUM, De Jure Nat. et Gent. Lib. tv. h Leges sacratas appellabant] Vide 


eminent dominion over the goods of the subjects; which rights are 
exercised in its name by tho supreme authority. For if that right 
extend to all the possessions of the subjects, why should it not oxtend 
to the right arising from a promiso made in war? And if this be 
granted, it would seem that all conventions must be of no force, and 
consequently, that thero is no way of terminating a war but by vic- 
tory. But on the other side, it is to be noted, that that eminent right 
does not extend to everything promiscuously, but so far as it is expe- 
dient, as a part, not of a master's authority, but of civil or royal autho- 
rity. And in general, it is expedient that such conventions should be 
observed; to which point pertains what we have elsewhere said, of 
maintaining the present state of things. Add to this, that when the 
case requires the exercise of this eminent dominion, compensation is 
to be made, as will be explained more at length below. 

VIIL 1 Moreover, compacts may be sanctioned by oath, not 
only by a king or a senate, but by tho state itself; as-Lycurgus made 
the Lacedxmonians swear to observe his laws, and Solon, the Athe- 
nians, his; and that the force of the oath might not be broken down 
by the change of persons, the oath to be repeated every year. For if 


/ that be done, thero must be no going back from the promise, not even 
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jurando obstrictam tenet. Romani hoc genus "leges sacratas 
appellabant, per quas ipse populus Romanus, ut Cicero pro [tep. 13 
Balbo explicat, religione obligabatur. 

2 Est ad hanc rem pertinens disputatio per se obscurior 
apud Livium libro tertio, ubi ex sententia multorum juris in- 
terpretum ait tribunos esse sacrosanctos, non etiam ediles, 
judices, decemviros, quorum tamen &i cui noceretur id non 
jure fieret. Causa discriminis est, quod zdiles atque alii lege 
sola defendebantur: quod autem postremum populus jussisset 
id ratum erat, manente tamen lege nemini contra agere jus 
erat: at tribunos religio publica populi Romani tuebatur: nam 
jusjurandum intercesserat, quod ab his ipsis qui juraverant 
salva religione tolli non poterat. Dionysius Halicarnassensis 
libro sexto : : Βροῦτος ἐκκλησίαν συνωγωγὼν συνεβούλευε Cop. 
τοῖς δημόταις i ἱερὰν καὶ ἄσυλον ν ἀποϑεῖξαι τὴν ἀρχὴν, νόμῳ 
τε καὶ ὅρκῳ βεβαιώσαντας αὐτῇ τὸ ἀσφαλές" ἐδόκει ταῦτα 
πάσι. Brutus concione advocata auctor Quiritibus fuit, ut 
magistratum hunc non lege tantum, sed et jurejurando invio- 
labilem redderent, quod omnibus placuit. Hinc lex illa sa- 
crata appellatur. Ideoque improbatum fuit bonis ‘factum Ti- 


Manutium de Legibus. late narratum Plot. in ejus vita. (pag. 
! Factum Tiberii Gracchi] Vide id 831, et segq.) 


for the sake of public utility. For the state may give up what i| 
clearly its own, and the words may be so plain as to allow no excep- 
tion. Valerius Maximus says to the Athenians, Read the Law to which 
you are bound by oath. The Romans called such laws leges sacrata: 
and by sucb, the Roman people itself, as Cicero for Balbus explains, 
was in conscience bound. 

2 There is a somewhat obscure dissertation on this subject, in tbe 
third Book of Livy, in which he says that, according to the opinion of 
many jurists, the tribunes were sacrosanct, but not the ediles, judges, 
decemvirs; though if harm was done to any of them it was unlawful. 
The cause of the difference is, that the ediles and others were defended 
by the law only ; and while the law lasted, no one might act against 
it; but the tribunes were defended bv the publie religious engage- 
ment of the Roman people: for an oath had been administered, 
which those who had taken it could not sct aside with a safe con- 
science. So Dionysius relates the rule established by L. Junius Bru- 
tus. And hence this law was called sacrata. And therefore good 
men condemned the act of Tiberius Gracchus, when he abrogated the 
tribuneship of Octavius; and said that the tribunitian power has its 
sacredness from the people, not against the people. And therefore, 


Liv. xxxix. 
23. 
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berii Gracchi, cum Octavio tribunatum abrogavit, dicens tri- 
bunitiam potestatem a populo habere sanctimoniam, non ad- 
versus populum. Ergo, ut diximus, jurejurando et civitas et 
rex obstringi poterunt, etiam in causa subditorum. 

IX. Sed et tertio, qui metum non intulit, promissio va- 
lide fiet: nec scrutabimur quid aut quatenus ejus intersit, 
quz juris Romani sunt subtilitates: natura enim omnium ho- 
minum interest ut hominibus alis consulatur. Sic Philippo, 
Kpace cum Romanis inita, jus szviendi in Macedonas qui in 
bello ab eo defecerant ademtum legimus. 

X. Sed et, quemadmodum probavimus alibi, status mix- 
tos interdum existere, sicut, de statu puro in purum, ita et in 
mixtum tfansiri pactis potest: ita ut subditi qui fuerant, inci- 
piant summum habere imperium, aut certe partem ejus, - 
etiam cum libertate partis ejus vi tuende. 

XI. 1 Bellum vero solenne, id est, publicum utrinque 
et indictum sicut alia habet peculiaria in jure externo posita, 
ita et hoc, ut qu» in eo bello aut ejus finiendi causa promit- 

k Pace cum Romanis inita, jus sevi- — exemplum apud Parutam lib. vr. 


endi in Macedonas qui in bello ab eo | [ta et metus qui tali bello wtrinque 
defecerant ademtum legimus] Est simile — infertur] Vide dictum scriptorem de 


as we have said, a state or a king may bo bound by an oath, eyer in 
the case of subjects— 

IX.—But alsó, in such a case, a valid promise may be made to a 
third person, who has not imposed fear. Nor, so far as this rule is con- 
cerned, shall wo inquire closely what are the subtilties of the Roman 
law. For by nature, it is the interest of all men, that regard should be 
had to other men besides the parties. Thus when Philip made peace 
with the Romans, he was deprived of the power of punishing the 
Macedonians, who had revolted from him. 

X. But also, since we have proved elsewhere, that mixed states 
sometimes exist; as we may pass from one pure state to another, so 
we may pass into a mixed state by compacts; so that they who had 
been subjects, may begin to have the supreme authority, or at least 
& part of it; and even with tho liberty of defending that part by 
force. 

XL 1 A regular war, that is, one, on both sides public and 
declared, as it has other peculiarities which exist in external rights, so « 


has it this; that what is promised in the course of such ἃ xar.or for | 
the purpose of ending it, is of such validity, that it cannot be rendered | 


void by the allegation of tear unjustly impressed, contrary to the will © 
e. 1* . Ld 
of the promiscr. For as many other things, although not freo from 
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tuntur adeo sint, valida, ut ex causa metus injuste illati, invito 

eo cui promissa sunt, in irritum deduci non possint: quia sicut 

alia multa quantumvis vitio non carentia ex jure gentium pro 

justis habentur, ‘ita et metus qui tali bello utrinque infertur. 

Quod ni id placuisset, bellis talibus que valde sunt frequentia 

nec modus, nec finis potuisset imponi: quod tamen fieri inter- 

est humani generis. Et hoc potest intelligi jus illud esse bel- 

licum quod cum hoste servandum ait Cicero, cui et alibi dic- ne of iis» 
tum, hostem in bello jura retinere, scilicet non tantum natu- ' 

. ralia, sed et quzdam ex gentium consensu orta. 

2 Neque tamen hinc sequitur, eum qui tale quid bello 
injusto extorsit, salva pietate, salvis viri boni officiis, posse re- 
tinere quod accepit, aut etiam cogere alterum, ut stet pactis 
sive juratis sive injuratis. Intus enim et ipsa rei natura id 
injustum manet: neque interna hzc injustitia actus tolli po- 
test, nisi ex novo et vere libero consensu. 

XII. Ceterum quod metum dixi haberi pro justo qui 
bello solenni infertur, "de eo metu intelligi debet quem jus 
gentium non improbat. Nam si stupri inferendi metu extor- 


compositione pacis. prodest extorquenti promissio, quam le- 
m De eo metu intelligi debet, quem gato capto is extorsit. Mariana xxx. 
Jus gentium non improbat] Sic nihil  [Cap. 12 et 19. Sed exemplum non 


blame in general, are, in such a war, made lawful by tho Law of Na- 
tions, so among them, is the fear which is in such a war impressed by| 
each side upon the other. If this were not the acknowledged rule, | 
such wars, which are very frequent, could neither be moderated nor | 
ended; while yet it is the interest of the human race that they should : 
be so. And this is to be understood to represent the rights of war, 
which, Cicero says, are to be kept with enemies; who too says else- 
where, that an enemy in war has his rights; that is, not only natural 
rights, but others arising from the agreement of nations. . 

2 But yet it does not follow from hence, that ho who has extorted 
such promise in an unjust war can retain what he has received, with 
no violence to piety and the duty of a good man: nor even that ho 
can compel the other to stand by his compacts, made with or without 
an oath. For internally, and by the nature of the thing, it remains 
unjust; and this internal injustice of the act cannot be taken away, 
except by a new and truly free consent. 

XII. But when I say that tho fear which is impressed in a regu 
lar war is held to be just, I must be understood to spoak of such fear 
as the s the Law of Nations does not condemn. For if onything bo ex- 
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tum sit quippiam, aut alio terrore contra datam fidem, verius 

erit rem constitutam intra jus naturale: quia jus gentium ad 

talem metum suam vim non porrigit. 

. .XIIL 1 Servandam autem fidem etiam perfidis et nos 
Lm x1» in generali tractatione supra diximus; et idem docet Ambro- 

Seis. sius: quod haud dubie porrigendum ad hostes quoque perfi- 

*dos: quales Pceni, quibus Romani fidem sancte servaverunt. 

Se tunc Senatus, non eos quibus hoc prestabatur aspezit, 
Lis v. & ». ait in hoc argumento Valerius Maximus. Et Sallustius: bellis 
Bell. Ceti. — Punicis omnibus, cum sepe Carthaginienses et in pace et 


e. 56. per inducias multa nefanda facinora fecissent, nunquam ipei 
per occasionem talia fecere. 
Bell Hisp. 2 Appianus de Lusitanis foedifragis, quos Sergius Galba 


nova pactione deceptos trucidaverat : ἀπιστίᾳ μὲν ἄρα ἀπι- 
στίαν μετιὼν, οὐκ ἀξίως δὲ Ρωμαίων μιμούμενος βαρβάρους" 
perfidia perfidiam ultus contra Romanam dignitatem bar- 
baros imitabatur. Eoque nomine idem Galba postea a Libone 
Lis vit. tribuno plebis accusatus est: quam rem narrans Valerius 
Maximus, misericordia, inquit, illam quaestionem, non equi- 
tas rexit® (male editur texit): quoniam que innocentia tribui 


quadrat. Vide Notas nostras Gallicas. δ Nescio qua Editione usus fuerit 
J. B.) Auctor. Certe ejus sevo jam legebatur 


torted by the fear of baving the chastity of women violated, or by any 
other terror contrary to good faith, it is more true that the matter 
remains subject to Natural Law; for the Law of Nations does not 
: extend its countenance to such fear. 
XIII. 1 We hare above said, that faith is to be kept even with 
; khe perfidious; and Ambrose teaches the same. And this is undoubt- 
edly to be extended also to perfidious enemies; such as were the Car- 
thaginians, to whom the Romans religiously kept their faith. The 
| Senate looked to itsel/, not to those to whom the performance was made, 
says Valerius Maximus. And Sallust says the like. 

2 Appian says of the faith-breaking Lusitanians, whom Sergius 
Galba deceived by a new convention, and so put to death, that he 
avenged perfidy by perfidy, and, in a way contrary to the Roman dignity, 
imitated the barbarians. And on that ground, this Galba was after- 
wards brought under accusation by Libo, the tribune of the people ; 
and then, as Valerius Maximus remarks, Zhe question was not deter- 
mined by justice but by mercy ; and the acquittal which could not be given 
to his innocence, was granted out of regard to his children. Cato, in his 
Origines, had written, on this occurrence, that except he had had 
recourse to tears and children, he would have been condemned. 
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non poterat absolutio, reepectui puerorum data est. Cato in 

Originibus scripserat, nisi pueris et lacrymis usus esset, poenas cie e. de Orat 

eum daturum fuisse. Brelo,c. 30. 
XIV. Sed simul sciendum est, duobus modis fieri posse 

ut quis a perfidia vacet, nec tamen id faciat quod promissum 

est, defectu scilicet conditionis, et per compensationem. De- 

fectu conditionis non vere liberatur promissor, sed eventus 

ostendit nullam esse obligationem, ut qu:e non nisi sub condi- 

tione contracta erat, Et huc referendus casus, si prior alter 

non implerit quod ex sua parte implere tenebatur. Nam 

unius ejusdemque contractus capita singula alia aliis inesse 

videntur per modum conditionis, quasi expressum esset, hsec 

ita faciam si et alter faciat quee promisit. Ideo Tullus Alba- Ansa Liv. 

nis respondens, Deos testes facit, uter prius populus res re- 

petentes legatos aspernatus dimiserit, ut in eum omnes expe- 

tant clades belli. Non tenebitur pro socio, ait Ulpianus, qui L. L 14 D. pre 

ideo renunciavit, quia conditio quedam qua societas erat^ 

inita ei non prestatur. Hanc ob causam quoties alia mens 

est, solet diserte poni, ut si contra hane aut illam partem 

quid fiat, cetera non eo minus rata maneant. 


heic rerit. Saltem ita babet Editio ^ Colero curata. J. B. 
Wecheliana, ann. 1627. a Christophoro 


two ways in which the promiser may be blameless of perfidy, though 
he does not perform what he had promised ; namely, by defect of the 
condition, and by compensation. 

By defect of condition, the promiser is not truly liberated from a 
promise, but the event shews that there was no obligation, since it was 
contracted only under the condition. And to this head is to be 
referred the case in which the other party 1: 3 not fulfilled what, on 
his part, he was bound to lultil. For in a contract of that kind, each 
article implies the others in the way of condition; as if it had been 
expressed by saying, I will do so and so if the other docs what he has 
promised. So Tullus, answering the Albans, says that he calls the 
gads to witness that, Whichever people shall first reject and dismiss the 
ambassadors who come and ask for restitution, on it shall fall all the 
calamities of the war. Ulpian says, 116 is not to be held as an ally who 
renounced the treaty because some condition on which the alliance was 
agreed to was not performed. On this account, if tho intention of the ! 

treaty bo different from this, it is usually clearly expressed, that if 
anything be done contrary to this or that part, the other parts stil 
remain valid. 


XIV. But at the same time it is to be remarked, that there are | 
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XV. "Compensationis originem alibi indicavimus, cum 
diximus nos, si quod nostrum est, aut quod nobis debetur, 
consequi aliter non possumus ab eo, qui nostrum habet, aut 
nobis debet, tantundem in re quavis accipere posse: unde se- 
quitur, ut multo magis possimus id, quod penes nos est, sive 
corporale est, sive incorporale, retinere. Ergo quod promi- 
simus poterit non prestari, si non amplius valet quam res 
nostra qus sine jure est penes alterum. Seneca libro de 
Beneficiis sexto: sic debitori suo creditor sepe damnatur, 
ubi plus ex alia causa abstulit quam ex credito petit. Non 
tantum inter creditorem et debitorem judex sedet qui dicat. 
Pecuniam credidisti. Quid ergo? . . . agellum quem non 
emeras possides: cstimatione facta debitor discede, qui 
creditor veneras. 

XVI. Idem erit si ex alio contracta is quicum negotium 
est, plus aut tantundem debet, idque ego aliter consequi non 
valeo. In foro quidem, ut Pidem Seneca ait, actiones quze- 
dam separantur, nec confunditur formula: sed ila exempla, 
ut ibidem dicitur, certis legibus continentur, quas necesse est 


® Compensationis originem alibi in- aut gratia aut injurie communis est 
dicabimus] Tertullianus Scorpiaco: ratio. (Cap.6.) 
nulli compensatio invidiosa est, in qua 9 Seneca libro de Beneftrciis v1.] 


XV. Compensation, as to its origin, we have elsewhere explained ; 
when we said that if there be anything which is ours, or which is 
owing to us, and which wo cannot otherwise obtain from him who has 
it, or owes it, wo may take a thing of equal value in any other shape. 
From whence it follows, that wo may, still more, retain what we have 
in our hands, whether corporeal or incorporeal. Therefore, that 
which we have promised, we may be excused from giving, if it be not 
of more value than our property which is unjustly detained by ano- 
ther. Seneca says, So the creditor is often brought in debtor to his 
debtor, when he has taken away more tn another shape than he seeks as a 
debt. The judge does not merely look at the single debt; but says, You 
lent him money ; what then? you have plate* of his which you never paid 
Jor. Let a balance be struck, and you go away as a debtor, who came as 
a creditor. | 

XVI The same will be the case, if he with whom the question 
is, owes me more, or as much, from another contract, and I cannot 
get it any other way. In the court of justice indeed, as Seneca also 
says, actions at law are kept separate, and tho mode of claiming one 
and the other are not mixed together. But such examples, as he 


* Grotius reads agellum, Gronovius, argentum. 
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sequi: lex legi non miscetur: eundum est qua ducimur. Jus 
gentium ista discrimina non agnoscit, ubi scilicet alia juris sui 
obtinendi spes non est. 

AVII. Idem dicendum erit si qui promissum urget non 
contraxerit, sed damnum dederit. %Seneca ibidem: colonum 
suum non tenet, quamvis tabellis manentibus, qui segetem 
ejus proculcavit, qui succidit arbusta, non quia recepit quod 
pepigerat, sed quia ne reciperetur effecit. Mox alia addit 
exempla: pecus abegisti servum ejus occidisti. "Deinde: 
licet me comparare inter se quantum profuerit mihi quisque, 
aut quantum nocuerit, et tum pronuntiare, utrum plus de- 
beatur mihi, an debeam. 

XVIII. Postremo et quod ex poena debetur ei, quod 
promissum est, potest contribui, quod eodem loco late expli- 
catur: et beneficio gratia debetur, et injuria ultio: nec ego cap. s. 
gratiam. illi debeo, nec ille mihi ponam: alter ab altero 
absolvimur : mox : "comparatione facta inter se beneficii et 
injuric, videbo an etiam ultra mihi debeatur. 

XIX. 1 Sed sicut si quid inter litigantes convenerit, ei 


Cap. 4. @ Seneca ibidem] Dicto cap. 4. 
P Jdem Seneca] Eodem libro, capi- * Deinde] Dicto cap. 6. 
tibus 6 et 7. 5 Comparatione facta] Eodem cap. 6. 
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there explains, are limited by certain rules, which it is necessary to 
follow. We must go the way the law points. But the Law of 
Nations does not acknowledge those distinctions, that is, when there is 
no other hope of getting our own. 

XVII. The same must be said, if he who urges our promise bas 
not made a contract with us, but has inflicted a damage upon us. 
So Seneca, in the same place, Zhe landowner ts not to have the right 
of binding the farmer to him, even if the agreement be uncancelled, tf he 
trample down his corn, if he cut down the plants; not because he has 
received what he agreed for, but because he has himself been the means of 
his not receiving it. And he adds other examples: You have driven off 
his cattle, you have killed his slave. And then: Let me compare what 
benefit any one has produced me, and what harm, and then pronounce 
whether more is owing to me or from me. 

XVIII. Finally, that which is due as penalty may be balanced 
against that which has been promised, which is explained at length in| 
the same place, thus: Benefit demands recompense, injury, satisfaction ; 
where both occur, I neither. owe him recompense, nor he me satisfaction. 
We are quits with one another. Balancing the benefit and the injury, I 
shall see whether anything more is due to me. 

XIX. 1 But, as in the case where any agrcement has been mode 
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quod promissum est opponi lite manente non poterit, aut actio 
de qua lis erat, aut litis damn: et impense, ita nee manente 
bello compensari poterit aut id unde ortum est bellum, ant 
quidquid bellico gentium jure fieri solet. Negotii enim natura, 
ne nihil actum sit, ostendit convenisse sepositis belli eontro- 
versis: nam alioqui nulla esset pactio que non posset eindi : 
nec forte male huc aptem quod "apud eundem, quem jam Iau- 
davi aliquoties, Senecam est: Nullam excusationem recepe- 
runt (majores) ut homines scirent Jidem utique prestandam. 
Satius enim erat a paucis etiam justam. excusationem nom 
accipi, quam ab omnibus aliquam tentari. 

2 Qus ergo sunt qua compensari cum eo quod promis. 
sum est poterunt? nimirum si quid alter, quamvis ex alio 
contractu, inter bellum inito, debet: si damnum dedit intra 
induciarum tempora: si legatos violavit, aut aliud quid feeit 
quod inter hostes jus gentium damnat. 

8 Observandum tamen ut inter easdem personas fiat 
eompensatio, ac ne jus tertii cujusquam Ledatur: ita tamen ut 


t. Apud eundem, quem jam laudavi aliquoties, Senecam est] De Benef. v11. 16. 


between the two parties to a Iawsuit, they cannot, during the suit, set 
against what was promised, either the original ground of action, or 
the lose and expense of the suit ; so while the war goes on, we cannot 


! bring into the balance, either the original ground of the war, or any- 


thing which has resulted from the exercise of the usual belligerent 


rights. For the nature of the e business shews that the conrention, in 


( order that it may lay not bo without any effect, must have been made 


‘agtting aside the controversics belonging to the war itself. For other- 
wise there could bo 1 no convention which. might .not be eluded. To 
this we may apply a passago o of Seneca: ca: [which h however is not very 
closely to tho purpose. W.]j 

2 What thon aro the matters, which may be balanced against that 
which was promiscd? This for instance; if the other, though from 
another contract, mado during. the war, owes us a debt; or if he have 
committed damage during a timo of truce; or if he have violated the 
rights of ambassadors; or done anything elso which the Law of Na- 
tlons condemns as between enemies. 

8 But it is to bo observed, that compensation must take place 
between tho same persons who are so bound to each other, and so 
that tho right of a third party be not injured; but still, so that the 
goods of subjects aro understood to be bound for what the state owes, 
as we have clsewhero eaid. 

4 We must add this also; that it is the part of a generous mind 
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subditorum bona pro eo quod civitas debet jure gentium obli- 
gata intelligantur, ut alibi diximus, den 
4 Addamus et hoc, generosi esse animi stare federibus '* 
etiam post aliquid injurie acceptum: quo nomine sapiens In- moe. we 
dus Iarchas laudabat regem, qui lesus a vicino federato, ov 
παρέλυσε τοὺς ὅρκους, οὕτω βεβαίως ὁ ὀμωμοκέναι φήσας, ὡς 
μηδὲ ὁπότε ἡἠδικεῖτο λυπεῖν αὐτὸν, non discessit a jurate 
fide, aiens tam sancte se jurasse, ut alteri ne post acceptam 
quidem injuriam nociturus esset. 
5 Qus vero de fide hostibus data incidere solent quses- 
tiones, ferme omnes solvi possunt, si adhibeantur regule supra 
traditz, cum de vi, tum quorumvis promissorum, tum speciali Lu uu, 13 
jurisjurandi, federis ac sponsionum, et de regum jure ac obli- 
gatione, deque ambiguis interpretandis dissertavimus. Tamen 
ut et antedictorum usus sit manifestior, et si quid preterea 
controversi est discutiatur, specialium quastionum frequen- 
tiores atque illustriores attingere non pigebit. 


to Ltinnd to-agreements, -axan-afias-an- Injurg-las-baen. zecelved 
on which grounds larchas, the wise Indian, praised a king who, 


having been injured by a neighbour who was under league to bia, 
did not swerve from the faith which he had sworn, saying that he had 
sworn so solemnly that he could not hurt the other even after receiving 
the injury. 

5 The questions which commonly occur with regard to keeping 
faith with enemies, may almost all be solved, by applying the rules ] 
given above, concerning tho force, both of promises in gencral, and of : 


oaths in particular, the οἶδας of conventions and securities, tbe rights | 


and obligations of kings, and the interpretation of ambiguities. But 
ihat tho use of what has been said may be the more manifest, aud 


that, if there be any remaining controversies, they may bo discussed, 
we shall not hesitate to take the trouble of touching upon tho more 
frequent and more celebrated of special questions. 


CAPUT XX. 


DE FIDE PUBLICA QUA BELLUM FINITUR, UBI DE PACIS 
| PACTIONE, DE SORTE, DE CERTAMINE CONDICTO, 
DE ARBITRIO, DEDITIONE, OBSIDIBUS, 

PIGNORIBUS. 


Fidei inter. hostes divisio 
ad ordinem sequentium, 


Pacem facere in regio 


statu esse regis. 
Quid si re- sit infans, 
furiosus, captivus, exul? 


* In procerum aut populi 


statu jus pacis faciendas 
esse penes plures. 
Quomodo imperium aut 
pars imperii, aut regni 
bona pacis causa valide 
alienentur. 

Quatenus ex pace per 


regem facta populus aut 
successores teneantur. 


Res subditorum pace 
concedi posse ob utilita- 
tem publicam, sed cum 
onere damni resarciendi. 
Quid de rebus jam bello 
amissis. 

Non distingui hic inter 
quesita jure gentium et 
jure civils. 

Utilitatem publicam a- 
pud externos pro pro- 
bata haberi. 

Regula generalis in pace 
interpretanda. 

In dubio credi conven- 
tum, ut res maneant 
quo sunt loco, quod quo- 
modo accipiendum. 
Quid si convenerit, ut 
restituantur omnia in 
eum statum, quo ante 
bellum fuerant? 

Tunc, qui, sui juris cum 
essent, sponte se alicui 


XV. 
XVI 


XVII. 


XXVII. 


XXVIII. 


XXIX. 


XXX. 


subjecerunt, non reddi. 
Damna bello data re- 
missa in dubio censeri ; 
Non etiam que ante bel- 
lum privatis debebantur. 
Penas etiam, ante δεῖ» 
lum publice debitas, in 
dubio remissas censeri. . 
Quid de jure privato- 
rum ad poenas? 

Jus quod ante bellum 
publice obtendebatur, sed 
controversum erat, facile 
censeri remissum. 
Capta post pacem red- 
denda. 

De pacto reddendarum 
rerum, quo bello capte 
sunt, regules qucedam. 
De fructibus. 

De nominibus regionum. 


. De relatione ad pactum 


antecedens: et de co per 
quem stetit. 

De mora. 

In dubio interpretatio- 
nem faciendam contra 
eum, qui leges dedit. 
Distinguuntur, novam 
bello causam preebere, 
et pacem rümpere. 
Quomodo rumpatur paz 
J'aciendo contra id, quod 
omni paci inest. 

Quid si socii vim intu- 
lerint ? 

Quid si subditi: et quo- 
modo eorum factum ap- 
probatum censeri de- 
beat ? 
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XXXI. 


XXXII. 


XXXIII. 


XXXIV. 
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Quid si subditi aliis 
srlitent ? | 
Quid si subditis noci- 
tum sit? ubi distinctio 
adhibetur. 

Quid si sociis? ubi item 
distinguitur. 

Quomodo rumpatur paz 
faciendo contra id, quod 
in pace dictum est. 


. An facienda distinctio 


capitum pacis. 


. Quid si pena sit ad- 


XXXVIIL Pacem manere, δὲ id 


XXXIX. 


XL. 


XLIV. 


XLV. 


velit is qui lesus est. 
Quomodo rumpatur pax 
J'aciendo contra id, quod 
est de speciali natura 
cujusque pacis. 
Amicitia nomine quid 
veniat ? 

Subditos et exules reci- 
pere an contra amici- 
tiam sit. 

Sorte quomodo bellum 
finiatur, 

Quomodo condicto cer- 
tamine; et an id lic- 
tum. | 
An factum regum popu- 
los hic obliget. 

Quis victor censendus. 


XLVI. 


XLVII. 
XLVIII. 
XLIX. 


L. 


LVIII. 


LIX. 


LX. 
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Quomodo per arbitrium 
finiatur. bellum, et arbi- 
trium hic intelligi sine 
provocatione. 

Arbitros in dubio intel- 
ligi adstrictos juri. 
Arbitros de possessione 
pronuntiare non debere. 
Que sit vis deditionis 
pure. 

Quid offcium victoris 
circa eos, qui sic se de- 
dunt. 

De deditione conditio- 
nata. 

Obsides dari qui possint 
et debeant. 

Quod jus in obsides. 

An fugere obsidi liceat. 
An obses in aliam oau- 
sam recte retineatur, 
Mortuo eo, pro quo 
quis obses venit, obsidem 
liberari. 

Rege qui obsidem dedit 
mortuo, an obses tenea- 
tur ? 

Obsides interdum prin- 
cipaliter obligari : et al- 
terum ex alterius facto 
non teneri, 

Pignorum obligatio qua- 
lis? 

Luendi jus quando amit- 
tatur 7 


I. NTER hostes qu: conveniunt, fide aut expressa, aut 


tacita constant. 


Fides expressa aut publica est, aut 


privata. Publica aut summarum potestatum aut inferiorum. 


CmaPreR XX. Of the public Faith by which Wars are terminated; 
and herein, of Treaties of Peace ; of Lot ; of Combat by Agreement ; 
of Arbitration; of Surrender ; of Hostages; and of Pledges. 

I. Conventions between enemies depend either on express engage- 


ments, or on tacit ones. An express engagement is either public or 
private. <A public engagement is either one made by the supreme 


[enor. 11] 
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Qus summarum est potestatum, aut bello finem imponit, aut 
eo manente vim habet. In his quz» bellum finiunt spectantur 
principalia et accessiones. Principalia sunt ipsa quse bellum 
finiunt, sive actu suo, ut pactiones, sive ex consensu ad aliud 
relato, ut sortes, prelii exitus, arbitri pronuntiatio : quorum 
ille mere sunt fortuitze, alia duo casum temperant cum viribus 
animi aut corporis, aut cum facultate judicante. 

II. Pactiones inire, quz» bellum finiant, eorum est quo- 
rum est bellum: rei enim sus quisque moderator, Unde se- 
quitur ut in bello utrinque publico hoc eorum sit, qui summi 
imperii exercendi js habent. *Regis igitur hoc erit in statu 
vere regio, modo is rex etiam jus habeat non impeditum. 

IIL *" 1 Nam rex qui zetatis est ejus, quee judicii matu- 
ritatem non habet, (quod in regnis aliquibus lege definitur, 
alibi probabilibus conjecturis erit sestimandum) qui imminute 
mentis est, pacem facere non potest. Idem dicendum est *de 
rege captivo, si modo regnum ex consensu populi ortum ha- 
bet: non enim credibile est a populo imperium delatum ea 
lege, ut et a non libero exerceri possit. Ergo et hoc c»«u 


1. in aures bulle discursu: 
b De rege captivo] Vide Guicciardi- ^ Palatinus metu in Angliam profugerat, 
num Lib. x vr. et Lib. xviii. non semel. — Henricus Moguntinus a Treverensi vi 


powers, or by inferior powers. An engagement made by the supe- 
rior powers either puts an end to the war, or is of force while the 
war goes on. In those which end the war, we are to look at the 
principal matters, and at tho accessories. The principal pacts are those 
which end the war either by their own act, as convention, or by 
consent having reference thereto, as lot, the event of & combat, the 
decision of an arbiter: of which the first is merely casual ; the other 
two, temper chance with the powers of the body or the mind, or 
with the exercise of judgment. 

II. To make conventions which terminate the war, is the office 
of tho those who make the war; for each person is the manager of his 
own affairs. Whence it follows, that in a war public on both sides, 
this is the office of those who have the right to exercise supreme 
authority. In a monarchical state, it is therefore the office of the 
monarch, provided he be a monarch who has a right not impeded 
in such acts. 

III. 1 Fora king who is not of the age which implies maturity 
of judgment, (which age is, in some kingdoms, defined by law, in 
others, is to be estimated by probable conjecture,) or who is of weak 
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imperii “non quidem jus totum, sed exercitio et quasi tutela 
erit penes populum, aut eum cui id populus commiserit, 

2 De his tamen qus privatim sua sunt si quid pepigerit 
rox etiam captivus valebit, ad exemplum eorum qus de pri- 
vatis conventionibus dicemus, Quod si exul sit rex, *pacemne 
facere poterit? sane, si constet eum non obnoxium vivere: 
ceteroqui parum a captivo sors ejus distabit: nam sunt et 
lax custodie. Regulus sententiam in senatu dicere recusa- 
vit, dicens, quamdiu jurejurando hostium teneretur, non esse Che, de Of. 
se senatorem. 
|. ]V. In procerum aut populi imperio jus paciscendi 
erit penes majorem partem, illic consilii publici, hic civium 
sententie dicendz jus ex more habentium, secundum ea que 
diximus alibi. Itaque sic pacta obligabunt etiam eos qui ali- Lith it δ. 
ter senserunt. Livius: ubi semel decretum erit, omnibus id, Lib. xxxii. 20. 
etiam quibus ante displicuerit, pro bono atque utili federe 
defendendum. Dionysius Halicarnassensis: δίκαιον πείθεσθαι Lib. κι. s. 
τοῖς ὑπὸ πλειόνων κριθεῖσιν" parendum his que pars major 
censuerit. Appianus: δεῖ πάντας τὸ κριθὲν ἀπροφασίστως Immo Polyb. 


° Vetos habitante Camillo 
erat em Electuram tamen eo non Ilic Roma fuit. Phars. v. 28. 
perdidere. Vide Chassaneum de Gloria Mundi 


4 Pacemne facere poterit] Lucanus: parte v. conaid. 49. 


intellect, cannot make peace. The same is to be said of a king in 
captivity, provided he reccived his sovereignty from the people; for 
it is not to be supposed that they would bestow the power, to be 
used by a person who was not free. Hence, in this case, the sove- 
. reignty, not indeed as to its whole rights, but as far as exercise and 
guardianship, will be with the people, or him to whom the people 
commits it. 

2 But as to things which belong to him: "f, if a king, even in 
captivity, make any compact, it will be valid, according to the example 
of private conventions, of which we have spoken. But it the king bean 
exile, can he make peace? Yes, if he is under no constraint; other- 
wise, his condition differs litte from that of a captive: for the custody 
of a captive is often lax. Regulus refused to deliver his opinion in 
the Senate, saying that so long as he was under an oath to the 
enemy, he was not a senator. 

IV. In an aristocratical or democratical state, the right of make 
ing treaties will be with the majority, respectively, of the Council, and 
of the Assembly of citizens who have a vote, as wo have elsewhere 
said. Therefore conventions so made, bind them also who dissented, 
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“ποιεῖν omnes decreto obsequi tenentur, nulla admissa excu- 
Lit, vi epist eatione. Plinius: quod pluribus placuisset, cunctis tenen- 
dum. Quos autem obligat pax, iisdem et volentibus prodest. 
V. 1 Nunc de rebus pactioni subjectis videamus, Im- 
mulics alle perium aut omne, aut ejus partem reges, quales nunc sunt 
videsupra, plerique, regnum habentes non in patrimonio sed tanquam in. 
usufructu, paciscendo alienare non valent. Imo antequam 
regnum accipiant, quo tempore populus adhuc ipsis superior 
est, lege publica tales actus in futurum plane irriti reddi pos- 
sunt, ita ut nec ad id, quod interest, obligationem pariant. 
Atque id populos voluisse credibile est, ne alioqui si ad id quod 
interest salva esset actio contrahenti, subditorum bona pro 
debito regis caperentur, ac sic de non alienando imperio vana 
esset cautio. 

2 Ergo ut imperium totum valide transeat, populi totius 
consensu opus est, qui expediri potest per partium legatos 
quos Ordines vocant. Ut pars aliqua imperii valide alienetur 
duplici opus est consensu, et corporis, et specialiter ejus partis, 

de qua agitur, ut que invita a corpore cui coaluit avelli ne- 


So Livy; Dionysius; Appian; Pliny. And those who are bound by 
the peace, also may share its advantages. | 

V. 1 Let us now consider what things may be the subjects of 
convention. The royal authority, or any part of it, cannot be alienated 
by convention by kings, such as most kings now are, having their 
authority not as a patrimony, but as a life estate. Indeed before 
they received the royal authority, at which time the people was 
superior to them, there might have been a law made to render such 
acts invalid in all future time, so that they should not produce any 
obligation at all, even for compensation for non-fulfilment. And it is 
to be believed that the people intended this; since, if the action was 
valid to the contractor for compensation, the goods of the subjects 
might be taken for the debt of the king; and thus, the provision 
against alienating the royal authority might be defeated. 

2 Therefore, that the whole royal authority may pass in a valid 
manner, it is necessary to have the consent of tho whole people; 
"which may be effected by the representatives of different classes, 
whom they call the Orders or. the Estates of tho realm. That any 
part of the empire may ‘be alienated, there is need for a double 
consent; both of the general body, and of that special part which is 
under question ; since it cannot, without its own good-will, be separated 
from tho body of which it was a part. But the part itself may 
transfer to itself the sovereign authority, without the consent of the 
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queat. Sed pars ipsa tamen valide in se imperium transscri- 
bet sine populi consensu, in summa atque alias inevitabili ne- 
cessitate, quia eam potestatem credibile est exceptam, cum 
societas civilis coita est. 

3 At in regnis patrimonialibus quo minus rex regnum 
alienet, nihil impedit. Fieri tamen potest ut talis rex partem 
aliquam imperii alienare non valeat, si nempe regnum sub 
onere ejus non dividendi in proprietatem acceperit Bona 
vero qua regni dicuntur quod attinet, possunt et hsc in pa- 
irimonium venire regis duobus modis, aut separabiliter, aut 
individue cum ipso regno. Si hoc modo, transscribi poterunt, 
sed non nisi cum regno : si illud, etiam seorsum. 

4 Qui vero reges in patrimonio regnum non habent, his Lib, i. € 
vix est ut jus regni bona alienandi concessum videatur, nisi 
diserte id appareat ex primitiva lege, aut more cui contradic- 
tum nunquam sit. 

VI. Sed et quatenus promisso regis populus ac simul suc- 
cessores obligentur, alibi diximus: nempe "quatenus obligandi ees n. 

seqq. 
potestas sub imperio comprehensa est: quod nec in infinitum Y 


* Quatenus obligandi potestas sub — mias arctari debet] Vide Reinking. Lib. 
imperio comprehensa est: quod mec in 1. classe iii. cap. v. num. 30. Vide et 
infinitum protrahi, nec ad angustias ni- supra Lib. 11. cap. xiv. $ 11 et 12. 


people, in an extreme and otherwise inevitable necessity ; because it 
is to be supposed that that power was excepted from the compact in 
such a case, when civil society was formed. 

3 But in patrimonial kingdoms, there is nothing which prevents 
the king alienating his kingdom. Still, it may be, that such a king 

has not power to alienate any part of the empire; namely, if he had 

received the kingdom as his property, with the onus of not dividing 
it. As to the valuables which are called the Property of the Crown, 
they may come into the king's patrimony in two ways; either separa- 
bly, or inseparably with the kingdom itself. If in the latter mode, 
they may be transferred, but only with the kingdom; if in the former, 
they may be transferred separately. 

4 As to kings whose kingdom is not patrimonial, they can hardly 
have the right of alienating the property of the crown; except it 
appear plainly to bo so, from a primeval law or uncontradicted 
custom. 

VI. How far the king's successors, and the people, are bound by 
bis promise, we have also stated elsewhere; namely, so far as the 
power of so obliging was included in the royal authority ; which is 
neither to be infinitely extended, nor too much narrowed ; but requ- 


88. 
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protrahi, nec ad angustias nimias arctari debet, sed ita intel- 
ligi ut valeat quod probabili ratione nititur. Plane aliud erit 
si quis rex simul subditorum dominus sit, neque tam civile 
quam familiare imperium acceperit: ut qui bello victos in ser- 
vitutem redigunt: aut si in personam quidem dominium non 
habeat, sed in res habeat, ut Pharao in terra /Egypti ex emto, 
et alii qui advenas in suum privatum receperunt. Nam hic 
jus preter regium accedens efficit ut ex eo consistat, quod : alio- 
qui per so solo regio jure consistere non posset. 

VII. 1 Disputari et hoc solet, quid in res singulorum 
possint pacis causa statuere, qui reges sunt, nec in res subdi- 
torum aliud jus habent quam regium. Alibi diximus fres sub- 
ditorum sub eminenti dominio esse civitatis, ita ut civitas, aut 
qui civitatis vice fungitur, iis rebus uti, easque etiam perdere 
et alienare possit, non tantum ex summa necessitate, qus pri- 
vatis quoque jus aliquod in aliena concedit, sed ob publicam 
utilitatem, cui privatas cedere illi ipsi voluisse censendi sunt, 
qui in civilem coetum coierunt. 

2 Sed addendum est, id cum fit, civitatem teneri his, qui 
suum amittunt, sarcire damnum de publico, in quod publicum 


f Res subditorum sub eminenti dominio esse civitatis] Gail. 11. obs. 57. 


lated by fair reasons. It is plainly another matter, if the king be the 
absolute master of his subjects, and have received a domestic rather 
than civil authority ; as in the case of those who reduce a conquered 
people to slavery; or if, without having such dominion over their 
persons, they have it over their goods ; as Pharaoh king of Egypt, by 
purchase; and others, who have received new comers into their pri- 
vate property. For here, another kind of right, added to the regal 
rights, produces a result which the regal rights of themselves could 
not produce. 

VII. 1 This is also a common question; what may be done for 
the sake of peace, with the goods of individuals, by kings who have 
no other right over tho property of subjects than the regal right. 
We have elsewhere said, that the property of subjects is under the 
eminent dominion of the state; so that the state, or he who acts for 
it, may use, and even alienate and destroy such property; not only in 
case of extremo necessity, in which even private persons have a 
right over the property of others; but for ends of public utility, to 
which ends those who founded civil society must be supposed to 
have intended that private ends should give way. 

2 But it is to be added, that when this is done, the state is 
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nomen et ipse, qui damnum passus est, si opus est, contri- 
buet. Neque hoc onere levabitur civitas, si nunc forte ei 
prostationi par non sit, sed quandocumque copia suppetit, 
exseret sese quasi sopita obligatio. 

VIII. Neque illud indistincte admitto, quod dicit Ferdi- 
nandus Vasquius, agnoscere civitatem non debere id damnum, Lis t cone. 
quod jam bello datum est, eo quod jus bclli talia permittat. 
Nam jus illud belli populos alios spectat, ut alibi exposuimus : Eg 6 85: 
partim et hostes inter se, non cives inter se, qui cum socii 


sint squum est ut communia habeant damna, que societatis Lonie 
causa contingunt. Plane civili lege et hoc constitui poterit, b. pre secte. 


ut rei bello amiss:e causa nulla adversus civitatem actio sit, 
ut sua quisque acrius defendat. 

IX. Sunt qui latum discrimen collocant inter ea, qus 
civium sunt ex gentium jure, et ea quz: eorundem sunt ex 
jure civili, ut in hzc jus laxius regi concedant, etiam auferendi 
sine causa et compensatione, in illa non item: perverse: nam 
dominium ex qualicunque causa ortum sit, suos semper effectus 
habet ex ipso jure naturali, ut scilicet auferri nequeat nisi ex 


bound to make good tbe loss to those who lose their property; and 
to this public purpose, among others, he who has suffered the loss 
m.st, if need be, contribute. Nor is the state relieved from this 
onus, if, for the present, it be unable to discharge it; but at any future 
time, when the means are there, the obligation which had been sus- 
pended revives. . 

VIIL Nor do I admit, without distinction, what Vasquius says; 
that the state is not bound to acknowledge the damage which is 
inflicted by war, because the right of war permits such damage. For 
that right of war has regard to other peoples, as we have elsewhere 
explained ; and, partly at least, affects enemies in their mutual rela- 
tions, not citizens in theirs; for since these a socially bound 
ther, it is just that they bear in common the losses which happen for 
the sake of society. It may however be established by the Civil 
Law, that a thing lost in war shall not give a citizen a right of reco- 
very against the State; in order that each person may the mere 
strenuously defend bis own property. 

IX. There are some writers who make a broad distinction be» 
tween things which belong to the citizens by the Law of Nations, and 
things which belong to them by the Civil Law: so that with regard te 
the former, they allow a looser right to the king, so that he may take 
them without cause and without compensation; but not so with regard 


to the latter. Wrongly. For ownership, from whatever cse & 
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causis que aut dominio insunt suapte natura, aut ex domino- 
ram facto ortum habent. 

X. Sed hee inspectio, ne nisi ex publica utilitate res 
privatorum concedantur, regem spectat et subditos, ut illa de 
damno sarciendo civitatem et singulos. Nam externis, qui 
cum rege contrahunt, sufficit factum regis, non tantum ob 
presumtionem quam secum adfert dignitas persons, verum 
etiam ob gentium jus, quod bona subditorum obligari ex facto 
regis patitur. 

XI. 1 Circa interpretandas pacis conventiones observan- 
dum est quod supr- a nobis est traditum, quo quidque plus 
habet favoris, eo laxius accipiendum; quo longius abit, eo 
restrictius. Si jus naturse merum spectamus, maximus favor 
in eo esse videtur ut suum quisque consequatur, quod Greeci 
dicunt ἕκαστον ἔχειν τὰ ἑαυτοῦ, et proinde videtur ambigue 
positorum interpretatio eo ducenda, ut qui justa arma habuit 
id consequatur ob qu: arma sumsit, et damna sumtusque 
recuperet: non item ut pens nomine quicquam lucretur, id 
enim est odiosius. 

2 Sed quia ad pacem veniri vix solet injuris confessione, 


€ Ut quarum rerum turbata bello — componatur] Vide Parutam Lib. v. 
possessio est, ex formula juris antiqui h Transfugas jure belli recipimus] 


arises, has always its effects by Natural Law; in so far that it cannot 
be taken away, except either from causes which belong to the very 
nature of ownership, or arise out of the act of the owners. 

X. But this consideration, that the property of private parties is 
not to be given up, excopt on the ground of public utility, regards the 
king and his subjects; the other consideration, respecting compensa- 
tion for loss, regards the state and individuals. For as regards stran- 
gers who contract with the king, the act of the king is sufficient ; not 
only on account of the presumption of due authority which the dignity 
of the person implies ; but also from the Law of Nations, which allows 
. the goods of subjects to be bound by the act of the king. 

XI. 1 With regard to the interpretation of conventions of peace, 
we must observe what has been delivered above that; in proportion 
as any condition is more favourable, it is to be taken more loosely: 
in proportion as it is the contrary, more restrictedly. If we regard 
mere Natural Law, the most favourable condition seems to be, that 
each shall obtain his own: and therefore the interpretation of doubt. 
ful expressions is to be drawn to that sense; that he who has taken 
up arn:s justly, shall obtain that for which ho went to war, and recover 
his losses and expenses; but not that he shall obtain anything under 
the plea of penalty; for that is more odious. 
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ideo ea sumenda est in pactis interpretatio, qua partes quoad 
belli justitiam quam maxime squet: quod fieri solet. duobus 
maxime modis: aut fut quarum rerum turbata bello possessio 
est, ex formula juris antiqui componatur: (qus verba sunt 
Menippi in oratione qua de federum generibus disserit) aut ut Liv. zxziv. 
res maneant quo sunt loco: quod Greci dicunt ἔχοντες à" 
€ χοὺυσ t. 

XII. 1 Ex his duobus posterius in dubio magis est ut 
presumatur, quia facilius est, et nullam inducit mutationem, 
Hinc est illud quod a Tryphonino notatum est, ut in pace illis £ t»*en 12 
demum captivis postliminium sit de quibus id in pactis erat 
comprehensum, ut recte emendare Fabrum diximus supra, Supra eo | 
et certis argumentis evicimus. Sic et transfugs non redden- 
tur nisi convenerit. Nam Ptransfugas jure belli recipimus : id I tear. δι. 
est, per jus belli licet nobis admittere et nostris asscribere rr dem" 
eum qui partes mutat. Res ceterz tali pacto manent penes 
tenentem. | 

2 lllud autem fenere non civiliter sed naturaliter sumi- 
tur: in bellis enim sufficit facti possessio, nec alia attenditur. 
Agros autem diximus ita teneri si munitionibus quibusdam De. T. ui. 


Supra 
Supra hoc libro cap. 1. in fiue: in pace cum Chosroé apud Menandrum Protec. ti 9. § 4 
convenire et hoc solet, ne transfuge torem. (Pag. 118. Ed. Haschel.) 
r' ipiantur. Vide pacem Justiniani 


2 But since parties will hardly come to peace by one side confess- 
ing to being in the wrong, therefore that interpretation is to be taken 
which puts the parties, as much as possible, on an equality with 
respect to the justice of the war. And this is done mainly in two 
ways; cither that the possession which has been disturbed by war 
should be restored, as expressed by the formula in statu quo ante 
bellum ; or that matters remain as they are, which is expressed by «ti 

is. | 

XII. 1 Of these two rules, the Jatter is, in a doubtful case, to 
be preferred, as being the easier, and inducing no change. Hence 
the rule of Tryphoninus; that in peace, those prisoners only shall 
have postliminium for whom such a compact was made; which, as we 
have shewn above, is the true reading. And thus, deserters are not to 
be given up, except this be agreed upon; for we receive deserters by 
the laws of war: that is, by the laws of war it is lawful for us to admit 
and enrol in our numbers him who changes his side. Other things, 
on such agreement, remain with the person who is in possession. 

2 But this possession is taken not according to Civil but to Natural 
Law; for in war, the fact of possession sufficcs, and nothing else is 
attended to. And we speak of lands, as in possession, X they ate pro- 


Pag. 216 n. 
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clausi sunt: nam temporariam insessionem ut per stativa hic 
non spectari. Demosthenes pro Ctesiphonte festinatum ait & 
Philippo, ut quz posset loca occuparet, gnarus ut res erat, 
pacis confecto negotio, retenturum se que teneret. Incorpo- 
ralia non tenentur nisi per res, quibus adhzrent, ut servitutes 


. praediorum, aut per personas quarum sunt, dum ne in solo 


quod hostium fuit exercenda sint. 

XIII. In altero illo paciscendi genere, quo restituitur 
possessio bello turbata, notandum est, ultimam, que ante bel- 
lum fuit, possessionem respici, ita tamen ut privatis dejectis 
interdicto aut vindic"tione apud judicem experiri liceat. 

XIV. At si quis sui juris populus sponte se bellantium 
alteri subjecerit, ad eum restitutio non porrigetur, ut quz ad 
ea tantum pertineat, que vi, metu facta sunt, aut alioqui et 
dolo non nisi in hostem licito. Sic pace inter Grz:cos The- 
bani i Plateeam retinuerunt, dicentes: ov βίᾳ ἀλλ᾽ ὁμολογίᾳ 
αὐτῶν 7 poc xepnoa ἄντων, καὶ οὐ προδόντων, € €exetv τὸ χωρίον" 

e se eum locum non vi, non proditione, sed eorum 
quorum erat libera voluntate.  Parique jure Nisea peres 


! Plateam retinuerunt] Locus hicest ἩἘΠλάταια, we αὐτῶν ἑκόντων προσχω- 
apud Thucydidem v. (cap. 17.) Preces- ρησάντων" ne reddenda sit Platea, cum 
serat similis Lib. 111. μὴ dvddoros ein oj «jus urbis homines sponte accesserint. 


tected by fortifications; for a temporary occupation, or an encamp- 
ment, is not here regarded. Demosthenes says that Philip made haste 
to occupy what places he could, knowing that when peace was made, 
he would keep what he held. Incorporeal possessions are not held, 
except by means of the thing to which they adhere; as the servitudes 
of lands; or by the persons to whom they belong, provided they are 
not such as are to be exercised in the soil which had been the enemy's; 
(for then they go with the soil]. 

XIIL In the other kind of pacification, the status quo ante bellum, 
it is to be noted that the last possession which preceded the war is 
meant; but in such a way, that private encroachments are to be set 
aside by an order of court, or sentence of a judge, when it can be had. 

XIV. But if any people, which is its own master, has, of its own 
free will, subjected itself to one of the belligerent parties, the restitu- 
tion is not to be extended to it, since the restitution applies to those 
things which are done by force or fear, or by some stratagem lawful 
towards an enemy. So when the Greeks made peace, the Thebans 
retained Platra ; saying, that they had not taken it by force, nor by trea- 
chery, but by the free will of those whose it was. And on the like 
grounds, Niszea remained in the possession of the Athenians. T. Quinc- 
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Athenienses mansit. Eadem distinctione adversus tolos 
utebatur T. Quinctius. Captarum, inquiens, urbium illa Liv. xxxli. 
lex. Thessalie civitates sua voluntate in ditionem nostram 
wenerunt, 

XV. Si nihil aliud convenerit, omni pace id actum cen- 
seri debet, ut que bello data sunt damna, eorum nomine actio 
non sit: quod de damnis etiam privatim acceptis intelligen- 
dum est: nam et hzc belli effecta sunt. In dubio enim ita 
censentur contrahere voluisse bellantes, ut neuter injustitis 
damnaretur. 

XVI. Non tamen et qu» privatis deberi cceperunt belli Dec cons. a1. 
tempore condonata censeri debent, nam hsc non belli jure 
quzsita sunt, sed bello tantum exigi vetita. Itaque sublato 
impedimento vim suam retinent. Jus vero quod ante bellum 
fuit, quanquam nemini facile ademtum censeri debet, (hanc 
enim ob causam maxime ut sua tenerentur res publice civita- 
tesque constitute sunt, ut recte ait Cicero) intelligendum id Li de ope. 
tamen de eo jure quod ex rerum inzqualitate nascitur. 

XVII. *De jure ad penas non eque: nam id jus, quate- 


[Cap. 52. In iis autem, qus statim se- k Dejure ad penas non eque) Gail. 
quuntur post locnm primum, legitur de Arrestis c. xiv. n. 7. 
quoque quod Auctor ait de Niseea.] 


tius used the like distinction towards the Etolians, saying, that this 
was the law of captured cities: the Thessalian cities have by their own 
will come under our authority. 

XV. If no other convention is made, in every war it is to be 
supposed to be settled, that the losses which have been caused by the 
war are not liable to be recovered. And this is to be understood 
also of losses to private persons; for these are the effects of war. For 
in a doubtful matter, the contracting belligerent parties are to be 
supposed to have intended that neither should be condemned as 
unjust. 

XVI. But debts which were duo to private persons at the time of 
ihe war breaking out, are not to bo supposcd cancelled; for the: these are 


not acquired ἊΣ the right of war, but only Ῥτοτοηϊοῦ by aar from 
being e3 nd therefore, when the impediment is removed, 


they retain their force. But though the right which existed before 
the war, is not lightly to be supposed to bo taken from any one, (for 
on this account mainly were states established, that each person might 
have his own, as Cicero rightly says), yet this is to be understood of 
rights which result from an inequality which requires to be balanced. 

XVII. Not therefore of a public right to a penalty. For that 
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nus inter ipsos reges aut populos versatur, remissum ideo cen- 


"seri debet, ne pax non satis pax sit, si veteres ad bellum 


causas relinquat. Quare et ignorata hic venient sub verbis 
generalibus, ut de mercatoribus Romanis quos a Carthaginien- 
sibus mersos ignorabant Romani, narrante Áppiano. κράτισ- 
ται διαλλαγαὶ ἐν ais οὐδέν ἐστιν ἔγκοτον οὐδὲ μνησίκακον, 
inquit Dionysius Halicarnassensis: optime conciliationes que 
iram et offensarum memoriam delent. Isocrates Plataica: 
εἰρήνης οὔσης ov προσῆκε μνησικακεῖν περὶ τῶν τότε rye- 
νομένων᾽ in pace non decet ante peccata exequi. 

XVIII. De privatorum jure ad ponam non tanta est 
ratio ut remissum censeatur: quia sine bello judiciis expediri 
potest: tamen cum hoc jus non ita nostrum sit ut quod ex in- 
squalitate nascitur, et pons semper aliquid odii habeant, 
levis verborum conjectura sufficiet, ut hoc quoque donatum 
intelligatur. | | 

XIX. Quod vero diximus, jus quod ante bellum fuit adem- 
tum facile censeri non debere, id in privatorum jure firme 
tenendum est: in jure autem regum et populorum facilius est 
ut condonatio aliqua intelligatur facta, si modo verba aut con- 
jecture non improbabiles suppetant ; maxime vero si jus de quo 
agitur non liquidum erat, sed in controversia positum. Benig- 


right, as far as it concerns the relations of kings and peoples, must 
be conceived to be remitted, on this account; that a peace will be no 
peace, if the old causes of war are left standing. And here, demands 
which were not known of, will be included in the general words: as 
with respect to the Roman merchants who had been drowned by the 
Carthaginians, without the Romans knowing it. The best pacifications 
are those which obliterate anger and the memory of offenses, as Dionysius 
says. So Isocrates. 

XVIII. The rights of private persons to a penalty, do not offer 


the same reason for being supposed to be remitted; because they 


might be exacted without the arbitrament of war. But still, since this 
right is not ours in tbe same way as one which arises from an inequa- 
lity, and punishment has always in it something odious, a slight impli- 
cation of words will suffice to make it understood that such penalties 
also are to be remitted. 

XIX. What we have said, that the right which existed before the 
war is not lightly to be supposed to bo taken away, is to be firmly held 
with regard to the rights of private persons. In the rights of kings 
and peoples, we may more easily suppose some condonation to take 
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num enim est credere id actum, ut belli semina cvellerentur. 

Idem quem modo laudavi Dionysius Halicarnassensis: οὐκ Li um & 
a πόχρη τοῦτο μόνον ἡμᾶς σκοπεῖν ὅπως av τὴν παροῦσαν 
ἔχθραν διαλυσαίμεθα πρὸς ἀλλήλους, ἀλλ᾽ ὥστε μηδ᾽ αὖθίς 

ποτε πολεμήσωμεν ἔτι δεῖ παρασκευάσασθαι" οὐ yap ava- 
βολὰς ποιησόμενοι τῶν κακῶν συνεληλύθαμεν, ἀλλ᾽ ἀπαλ- 
λαγαάς: non tam cogitandum est de sarcienda in praesens 
amicitia, quam td curandum ne bello iterum implicemur: — * 
neque enim ad diferenda sed ad auferenda mala convent- 

mus: qua postrema verbo tenus ferme desumta sunt ox 
Isocrate, oratione de Pace. Pag. 164 €, 

XX. Que post perfectas pactiones capta sunt, reddenda 
satis constat, sublatum enim jam erat belli jus. 

XXI. At in pactionibus, que sunt de reddendis his, qua ictal m 
bello capta sunt, primum latius interpretande qus mutum ^ 
sunt quam quz claudicant: deinde qus; de bominibus agunt 
plus favoris habent quam quse de rebus: et inter eas quss de 
rebus, he quz de agris plus quam qus de rebus mobilibus ; 
et qui de his quz penes publicum sunt plus quam quse ponos 
privatos: et inter eas quz penes privatos, plus illae que reddi 
jubent lucrativo titulo possessa, quam oneroso, ut ques emtio- 
nibus, que dotibus tenentur. get ^f 


place, if there be any words, or fair conjecture, to countenanes the 
suppositions : and this especially, if the right in question be not elear, 
but controverted. For it is gracious to suppose that to have been 
done, which plucks up the seeds of war, Ko Dionysius Maliesrnaesus, 
whose concluding words arc nearly taken from lsverates in his oration 
on the Peace. 

XX. What is taken after the treaty js mada, is to be restored j 
for the right of war was previourly Satinasiahed. 

XXL In agreements eoteermitz the restitution of eapteres made 
in war, in the first place, these articles are to bo interpreted more 
widely, which are mutual, than these whieh are wie-wideds in the 

next place, those which treat concerning inet ee (o be taken more 
favourably than those concerning things 5 sd senegal (hone SORGOFRs 
ing things, those concerning landa, mete feveuraldy Chan these Cons 
cerning moveables ; and thee evivoetiing tings in paldis poekeenion, 
more favourably than fines which ste in privale ; MÀ anon those 
which are is private peeencion, tht which direct the γα να of 
things possessed by 2 μενα file, Wee [e)vuieldy ten by af 
| onerous tide; aad tiusee wii hove been 86459564 by prune, Ore 
“favourably than thiiss ivy donation. 


“na v. 


Quint. decl. 
couxliii. 
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XXII. Cui pace res conceditur, ei et fructus concedantur 
a tempore concessionis, non retro, quod recte defendit Czesar 
Augustus contra Sextum Pompeium, qui Peloponneso sibi con- 
cessa, simul etiam tributa qus pro exactis annis debebantur 
sibi vindicabat. 

XXIII. '!Nomina regionum accipienda ex usu preesentis 
temporis, non tam vulgi quam peritorum: nam a peritis ne- 
gotia talia tractari solent. 

XXIV. Habent et ille regulz frequentem usum, quoties 
relatio fit ad pactum antecedens aut vetus, toties repetitas 
censeri qualitates aut conditiones priore pacto expressas: et 
pro faciente habendum qui facere voluit, si per alterum, 
quicum controversia est, stetit quo minus fieret. 

XXV. Quod vero quidam aiunt more purgationem intra 
breve tempus admitti, " verum non est, nisi improvisa neces- 
sitas impedimento fuerit. Nam quod canones nonnulli pur- 
gationi tali favent mirum non est, cum eorum officium sit, 
Christianos ad ea permovere qus caritati mutus; conveniunt, 


1 Nomina regionum accipienda ex . © Verum non est, nisi improvisa ne- 
usu presentis temporis] Vide Guicciar- ^ cessitas impedimento fuerit] Vide Al- 
dinum libro v. (in lite de Capitanata — bertum Argentinensem. 


inter Francos et Hispanos, quum illi ® Qui conditiones elocutus est] Plan- 
partem esse Aprutii contenderent, hi tus Persa: tua merz, tua indicatio est. 
Apulia.) (1v. 4. 37.) In hac re solet prior loqui 


XXII. If a possession is conceded to any one in a pacification, 
there are conceded to him the fruits of the possession from the time 
of concession, but not backwards; a rule which Augustus rightly 
defends against Pompeius; who, when Peloponnesus was granted to him, 
claimed, at the same time, the tribute which was due for the years 
which had elapsed. 

XXII. The names of countries (provinces and the like) are to 
be taken according to the use of the present time; and the use of the 
learned, rather than of the vulgar; for these matters are commonly 
treated by learned men. 

XXIV. Theso rules also are often applicable:—that as often as 
reference is made to an antecedent or ancient convention, so often 
the qualities or conditions expressed in the former convention are to 
be understood as being repeated ;—and that a party is to be under. 
stood as having done what he wished to do, if his not doing it was 
occasioned by the other party with whom the controversy is. 

XXV. What some say, that for a short time an excuso for delay 
is to be admitted, is not true, except an unforeseen necessity prevents 
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At in hac questione de pactis interpretandis non jam queri- 
mus quid melius sit, imo nec quid a quoque religio et pietas 
exposcat; sed ad quid cogi possit, quod totum versatur in eo 
jure, quod externum diximus. 

XXVI. In dubio autem sensu magis est ut contra eum 
fiat interpretatio, "qui conditiones elocutus est, quod esse solet 
potentioris: (est ejus qui dat non qui petit conditiones pacis 
Idare, ait Annibal) sicut, et contra venditorem fit interpre- L Vetertous. 
tatio: habet enim quod sibi imputet, qui non apertius locutus pacti. 
est: alter autem quod plures sensus recipiebat, id suo jure . 
accipere potuit in partem sibi utiliorem ; unde alienum non est 
quod Aristoteles dixit: διὰ τὸ χρήσιμον τῆς φιλίας οὔσης, Eine, Nie 
ἡ Tov παθόντος ὠφέλεια μέτρον ἐστίν" ubi utilitatia causa 
amicitia est, ibi ejus qui accipit utilitas ejus quod debetur 
mensura est. 

XXVII. Quotidiani usus et illa disputatio est: quando 
pax rupta censeatur: quod Greci vocant παρασπόνδημα : non 
enim idem est novam bello causam praobere et pacem rumpere: 


is qui plus valet; ut vero petantur con- — prius loquí qui opus habent pace, víctori 
ditiones, loqui prior solet qui est infir- satis est tacere. (Pag. 407 c.) 

nior. Plutarchus Sulla: τῶν δεομένων ! Dicere, non dare, est apud Liviom, 
ἐστὶ τὸ προτέρους λέγειν' τοῖς δὲ νι. qui ita Hannibalem inducit loquentem, 
κῶσιν ἐξαρκεῖ τὸ σιωπᾶν" corum est Lib. xxx. cap.30. J.B. 


the fulfilment. That some canons favour such excuses [8 not sure 
prizing, since it is their office to move Christians to such courses as 
are suitable to mutual charity. But in this question concerning the 
interpretation of conventions, we do not now requiro what is best, 
nor even what religion and piety demand of cach party; but what he 
can be compelled to: and tbe whole of this question bolongs to what 
we call external right. 

XXV In a doubtful sense, the interpretation is rather to be 
made against the party which drew up tho conditions, which is come 
monly the more powerful party; (as Annibal says, 714 who glves, not 
he who asks, must prescribe conditions of peace!) as in & salo, the intere 
pretation is against the seller; for he has himself to blame for not 
speaking more plainly: and the other party, if there are several 
senses to an expression, may ny receive it in the way most useful 


what is due. 
XXVIL Also tbe dispute constantly oceurs, When a peace is to be 
supposed to be broken: for which occasion the Grevks have a special 


Lib. i. 123. 


t 
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sed multum inter hee interest, tum ad committendam poenam 
& peccante, tum ad liberandam in ceteris fidem ejus, in quem 
peccatum est. Rumpitur pax tribus modis, aut faciendo con- 
tra id quod omni paci inest, aut contra id quod in pace dictum 
est aperte, aut contra id quod ex pacis cujusque natura debet 
intelligi. 

XXVIII. Contra id quod omni paci inest fiet, si vis belliea 
inferatur, nimirum ubi nulla nova subest causa: que si proba- 


biliter adferri potest, satius est injustitiam sine perfidia, quam 


cum perfidia admissam eredi. Illud , Thucydidis vix opus 
habet moneri : : λύουσι τὰς σπονδὰς οὐχ οἱ ἀμυνόμενοι, ἀλλ᾽ 
οἱ πρότεροι ἐπιόντες" ?pacem rumpunt non qui vim vi 
arcent, se qui priores vim inferunt, Hoc posito, a quibus, 
et quibus illata vis armata pacem solvat, videndum est. 


XXIX. Qui socii fuerunt si quid tale faciant, pacem | 


rumpi: video esse qui sentiant. 


© Pacem rumpunt non qui vim vi ar- 
cent, sed qui priores vim inferunt] Vide 
Ammianum Marcellinum initio libri 
xxix. qui sic de Romanis: opera con- 
sulta retro cedentes, ne ferro violarent 
adversorum quenquam primi, et judica- 
ventur discissi federis rei, ultima tru- 
dente necessitate congressi sunt. Arme- 
nii in oratione ad Chosroén apud Pro- 


Nec nego ita conveniri posse, 


copium Persicorum 11. (c. 3.) λύουσι 
μὲν yap τὴν εἰρήνην οὐχ oi ἂν ἐν ὅπλ- 
ors γένοιντο πρῶτοι, ἀλλ᾽ of ἂν ὁπι- 
βουλεύοντες ἐν σπονδαῖς τοῖς πάλας 
ἁλοῖεν" rumpunt pacem non qui primi in 
armis sunt, sed qui federis tempore de- 
prehenduntur insidiati alteris. Apud 
eundem Vandalicorum 11. Mauri: Aóov- 
σι yap Tas σπονδὰς, οὐχ ὅσοι ddixove 


name; for it is not the same thing to give a new occasion to war, and 
to break the peace. There is a great difference between the two, both 
as to the penalty incurred by the transgressor, and as to relieving 
from his engagements the other party. Peace is broken in three 
ways: either by acting against rules which are involved in every peace; 
or against that which was distinctly said in this peace; or against that 
which ought to be understood from the nature of each peace. 

XXVIII. <A person acts against rules involved in every peace, if 
he use warlike force; that is, no new cause having arisen. If such a 
cause can be alleged with probability, it is better to presume that 
the injustice was committed without perfidy, than with it. (Thucy- 
dides says, They break the peace not who resist force, but who use force). 

This being laid down, we must see by whom, and to whom, force 
employed breaks the peace. 

XXIX. If those who have been allies in the war do anything of 
the sort, the peace is held by some writers to be broken. Nor do I 
deny that it may be agreed that it shall be so: not, properly, that one 
person shall be liable to penalty for another person’s act; but under 
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non proprie ut ex alieno facto alius fiat pans obnoxius, sed 
ut pax non videatur plene inita, scd sub conditione, partim 
potestativa, partim casuali. Verum hoc modo facta pax, ni 
manifeste appareat, credi non debet: est enim enorme, et 
communi pacem facientium voto non convenit: ergo qui vim 
intulerunt, alis non adjuvantibus, pacis ruptz tenebuntur, et - 
in eos bellandi jus erit, non in alios: contra quam Thebani Pees ix. 1. 
aliquando contra Lacedzmoniorum socios dixerunt. 

XXX. Si quid subditi per vim armatam faciunt, sine 
jussu publico, videndum erit an privatorum factum publice 
probatum dici possit: ad quod tria requiri, scientiam, puniendi 
potentiam, et neglectum, ex his qux» supra tractavimus facile Lib i. S. 
potest intelligi. Scientiam evincunt facta manifesta, aut de-" — 
nuntiata. Potentia prrzsumitur nisi defectio appareat: neg- 
lectum ostendit elapsum temporis spatium, quale in quaque 
civitate ad crimina punienda sumi solet: Et talis neglectus 


μενοι ἐκ τοῦ ἐμφανοῦς τοὺς πέλας xa- 
τηγυροῦντες ἀφίστανται, ἀλλ᾽ ὅσοι 
ὑποσπόνδους ἔχειν ἀξιοῦντέε τινας, 
εἶτα βιάζονται. καὶ τὸν Θεὸν πολέμιόν 
σφισι ποιοῦνται, οὐχ οἱ ἂν τὰ σφέτερα 
αὑτῶν κομιούμενοι ἐφ᾽ ἑτέρονε χωροῖεν, 


Jrangunt pacis federa, non qui injuriis 
affecti, palamque id dequesti ad alios se 
transferunt, sed qui, quos federatos ha- 
bere colunt, violant: Deumque sibi fa- 
ciunt hostem, non si qui rebus suis secum 
sumtis ad alios transeant, sed si qui ali- 
ena incadentes eorum dominos in belli 


ἀλλ᾽ ὅσοι τῶν ἀλλοτρίων ἐπιβατεύον- 
τε sis κίνδυνον πολέμου καθίστανται" 


pericula cogunt, (Cap.11.) 


& condition of the peace, partly potestative and partly casual. But 
a peace ought not to be assumed to be made in this way, except it 
manifestly appear; for such an interpretation is irregular and con- 
trary to the common intention of those who make the peace. There. 
fore if any have used force, the others not belping them, against them 
there is à right of war, but not against the others. This is contrary 
to what the Thebans said against the allies of *he Lacedzemonians on 
a certain occasion. (Paus. ix. 1.) 

XXX. If subjects do anything by armed force without public 
command, it will have to be seen whether the private act can bo said 
to be publicly approved. And to this, three things are requisite, 
knowledge, power of punishing, and | neglect ; as may appear from what 
we hare already said. Knowledge is proved by the facts being mani- 
fest, or being denounced. Power is presumed, except some reason 
for its defect appears. Neglect is proved by the lapse of such a time 
as, in each state, is commonly taken for punishing offenses. And such 
neglect is equivalent to a positive decree ; as Agrippa says in Josephus, 
that the Parthian king will think that peace is broken, if his subjects 


22 


[enor. 111.] 


Belt. Jud. il. 
16 § 4 p. 190. 


Gell. vii. 3. 


Polyb. xvii. 
ao 


338 DE FIDE PUBLICA QUA BELLUM FINITUR, (Lrs. ΠΙ. 


decreto idem valet, nec aliter accipiendum, quod ait apud Jo- 
sephum Agrippa, regem Parthum arbitraturum pacem rumpi, 
si subditi sui contra Romanos armati procedant. 

XXXI. Queri szpe solet an et hoc locum habeat, si cujus 
subditi non per se arma moreant, sed aliis bellum gerentibus 
militent. Certe Cerites apud Livium se purgant, suos non 
publico consilio militasse. Eademque Rhodiensium fuit de- 
fensio. Et verius est, ut id quoque permittendum non sit, 
nisi probabilibus argumentis appareat actum aliud, ut nunc 
interdum fieri solet, exemplo veteri ZEtolorum, quibus pro jure 
erat, P aryew λάφυρον ἀπὸ λαφύρου, ex omni preda predam 
sumere : cujus moris hano vim esse ait ? Polybius: xav ἕτεροί 
τινες πολεμῶσι πρὸς ἀλλήλους, ὄντες Δἰτωλῶν φίλοι καὶ 
σύμμαχοι, μηδὲν ἧττον ἐξεῖναι τοῖς Αἰτωλοῖς ἄνευ κοινοῦ 
δόγματος καὶ παρ᾽ ἀμφοτέροις πολεμοῦσι τὴν χώραν ἄγειν 
τῶν ἀμφοτέρων᾽ etiamsi non ipsi sed alii bellum gerant 
amici ipsorum aut socii, ut eo non minus ZEtolis liceat, 
"citra publicum decretum utrique parti militare et utrinque 


Li..xxxi.si predas agere. Livius de iisdem: juventutem adversus suos 


^ | 


socios publica tantum auctoritate demta militare sinunt, et 


P "Ayew λάφυρον dxó Aadópov] 4 Polybius] Vide eum et in Excerp- 
Plautus Truculento : de preda predam tis, (num. 6.) 
capio. (11. 7, 15, 16.) ' Citra publicum decretum) Idem de. 


proceed in arms against the Romans [without being restrained by 
him.] | 
XXXI. It is often made a. question, whether this holds, if the 
subjects of any sovereign do not take arms on their own account, but 
act in military service under others who are making war. Undoubt- 
edly the Cerites in Livy excuse themselves, by saying that their 
citizens had joined the army by no public act: and the same defense 
was alleged by the Rhodians. And the better opinion is, that such 
service is not permitted, except it appear by probable arguments that 
nes other line was agreed on; as we sometimes seo in our days; 
[that pérsons of another country serve in armies which are carrying on 
war ;] following tho example of the old Etolians, who took service and 
gathered booty on both sides in any war, as Polybius and Livy say. 
In former times, the Etruscans, though they would not send aid to the 
Veientes, did not prevent any of their young men going as volunteers 
to the war. 
XXXIL 1 Again, the peace must be supposed to be broken, if 
armed force bo uscd, not only against the general body of tho state, 
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contrarie sepe acies in utraque parte ZEtolica auxilia 
Aabent. Olim Etrusci, negato Veientibus auxilio, si qui sus Liv. v.v. 
juventutis voluntarii ad id bellum irent, non impediebant. | 
AXXII. 1 Rursum pax rupta censeri debet, non modo 
si toti corpori civitatis, sed et si subditis vis armata inferatur, 
nimirum sine nova causa. Nam ut omnes subditi tuti sint, 
pax initur: est enim pax actus civitatis pro toto et pro parti- 
bus. Imo et si causa nova subsit, per pacem licebit se suaque 
defendere. Naturale enim hoc, ut ait Cassius, arma armis L.tim. ei 1. 
. 817. D. de 
repellere: ideo abdicatum inter pares non est ut facile creda- vicvíerm. 
tur: ulcisci autem aut ablata recuperare per vim non licebit, 
nisi postquam judicium erit negatum. — Hsec enim res moram 
fert: illa non fert. 
2 At *si quorum subditorum ita perpetuum sit maleficium 
ac juri natur» contrarium, ut quod faciunt id credendi sint 
omnino facere rectoribus suis improbantibus, et in eos judi- 
cium postulari non possit, quales sunt qui piraticam exercent ; 
ab his et res recuperare et ultionem exposcere licebit tanquam 
a deditis. At alios innocentes eo nomine armis impetere, id 
vero est contra pacem. 
.Hunnis Sabiris suo tempore narrat Aga- tuum sit maleficium) Ita Augustus judi. 


-thias libro 1v. (cap. 3.) cavit contra Sylle2um pro Herode. Jo- 
5 Si quorum subditorum ita perpe- — sephus xvi. 10. § 8. Ed. Hudson. 


but against its subjects; thatis, without new cause. For peace is con- 


cluded, that all the subjects may be in safety: peace is the act of the 


sta r the whole and for the parts. And even if a new cause do 


arise, it will bo fu, notwitstending tbe pesce, Tore σῖτα 
attacked to defend themselves and their property. For it is, natural, - 


as Cassius says, to repel arms by arms: and therefore we are not 
readily to believe that this right is abdicated between equals. But 
in such case, to exercise vindictive acts, or to recover by force what 
has been taken away, will not be lawful, except after judgment has 
been denied. For satisfaction and recovery admit of delay, but self- 
defense does not. ; 

2 But if there be any portion of the subjects, whose malpractices 
are so perpetual, and so contrary to the laws of nations, that what 
they do, they must by all means be supposed to do contrary to the 
approval of their rulers; and if they cannot ba. called before a proper 
tribunal, as for instance, Pirates ; from them it is awful to exact satis- 
faction, and to recover property, as from persons surrendered to us. 
" But to attack other innocent persons on that ground, is a breaking of 
the peace. 


9 —2, 


Lfo. H. 16. 
8 13, 


Cap. δ. § 37. 
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XXXIII. 1 ‘Sociis quoque vis armorum illata pacem 
rumpit: sed his demum qui in pace comprehensi sunt, ut os- 
tendimus cum Saguntinam controversiam examinavimus. Ur- 
gent hoc Corinthii in oratione, que est apud Xenophontem 
historie Gracee sexto: πᾶσιν ὑμῖν πάντες ἡμεῖς ὠμόσαμεν, 
omnes vos vobis omnibus juravimus. Quod si ipsi socii non 
pepigerint, sed alii pro ipsis, idem tamen statuendum erit, 
postquam satis constat, eos socios pacem ratam habuisse: nam 


- quamdiu adhuc incertum est an ratam habere velint, hostium 


loco sunt. . 

2 Aliorum soci-rum, ut et cognatorum et affinium, qui 
nec subditi sunt, nec in pace nominati, separata causa est, 
nec ad pácem ruptam vis in eos trahi potest: neque tamen 
sequitur, ut et supra diximus, bellum eo nomine suscipi non - 
posse, sed id bellum erit ex nova causa. 

XXXIV. Rumpitur et pax, ut diximus, faciendo contra 
id quod in pace dictum est: sub faciendo autem comprehen- 
ditur et non facere quod et cum oportet. 

. XXXV. Neque admittam hie discrimen capitum . pe ^is 
quz majoris, queque minoris momenti sint. Satis enim magna 


t Sociis quoque vis armorum illata — Brabantice in anno clo To rvr. 
pacem rumpit] Thuanus Lib. Lxv. anno " Ut capitibus minoris momenti ad- 
clolouxxvir. Est et, quod huc per- — Jiciatur, ut si quid adversus ea factum 
tineat, apud Harsum, tomoir. Historie — erit, pacem non rumpat] Vide egregium 


XXXIIL 1 Also armed force, exerted against allies, breaks the 
peace: but against those allies only who are comprehended in the 
peace, as we showed in examining the Saguntino controversy. So the 
Corinthians urge, We all have sworn to you all. But if the allies them- 
selves have not made the treaty, but others for them, the same rule 
must be laid down, as soon as it appears that those allies hold the 
peace to be good. For so long as this is uncertain, they are to be 
considered as enemies. 

2 With regard to other allies, and other parties, in any way re- 
lated to the principals, but who aro neither subjects, nor nominated in 
the peace, the case is different; nor can force used towards them be 
regarded as an infraction of the peace. But still, it does not follow, 
as wo have also said before, that war may not be undertaken on that 
ground; but that will be a war from a new causo. 

XXXIV. The peace is broken, as wo havo said, by doing against 
that which is set down in the peace: but under doing we include, not 
doing what we ought, and when we oucht. 

XXXV. Nor can I admit tho distinction of articles of peace, of 
greater, and of less importance. For everything which is put in the 


—— ee 
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ut serventur videri debent qux pace comprchensa sunt. Boni- 
tas tamen, maxime Christiana, leviores culpas, accedente prse- 
scrtim penitentia, facilius condonabit, ut illud locum habeat, fen. dorm. 
Quem peenitet peccasse, prne est innocens. " 
Sed quo magis paci caveatur, consultum erit "ut capitibus mi- 
noris momenü adjiciatur, ut si quid adversus ea factum erit, ra pra 
pacem non rumpat: aut ut arbitri prius adeantur quam arma * ^ 5'* 
inferre liceat, quod erat in federe Peloponnesiaco, memorante 
Thucy dide. La v. 29 
XXXVI. Et plane sentio id actum videri, *si qua spe- 
cialis pena adjecta sit: non quod nesciam posse ita contrahi, 
ut electio sit ejus, cui facta est injuria, ponam malit, an a 
transactione recedere, sed quod negotii natura hoc, quod dixi, 
potius requirat. lllud quidem constat, et jam supra dictum 8,, «1 
nobis est, et historize auctoritate probatum, pacem non rum- δ᾽" 
pere qui pactis simpliciter factis posterior non stat: neque 
enim tenebatur nisi sub conditione. 
XXXVIL Quod si necessitas aliqua in causa sit, quo 
minus pars una impleat id quod promissum est, puta si res 
perierit, aut ablata sit, aut factum redditum sit aliquo eventa 
impossibile, pax quidem rupta non censebitur: nam, ut dixi- 
e- ^nplum in pace Justiniani, Justinia- z Si qua specialis pana adjecta sit) 
num inter et Chosroén. Menander Ut in Gotthorum pactis cum Francia, 


Prctector eam babet. (Pag.118. Ed. Vide Procopium Getth. 1. (Cap. 12.) 
Heschel.) 


treaty is of importance enough to be kept. But yet goodness, and 
especially Christian goodness, will the more readily pardon the lighter 
faults, especially if thero be penitence for them. But in order the 
better to provide for the permanence of the peace, it may be added to 
the less important articles, that if anything is done against them, the 
peace is not broken : so that arbitration is to b had recourse to, rather 
than arms; which was the caso in the Peloponncsian league, as The- 
cydides relates. 

XXXVL And I conccive that this must be understood te be 
settled, if any special penalty be added: not that I am ignorant, thet 8 
contract may be made, on this condition, that it shall be at tbe elec 
tion of him who receives injury, whether he will have tho penalty, er 
will recede from the transaction; but that the nature of the business 
rather requires what I have stated. It is apparent, however, and bas 
already been said by us, that he docs not break the peace, who does 
not stand by covenants made simply [that is, without a penalty,] when 
the other party bas set him the example. For be was ealy bound 
conditionally. 

XXXVH. Bat if any necessity be the cause why Gas parry Daa war 
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mus, non solet illa pendere a conditione casual. Sed alter 
optabit, an expectare malit, si qua spes sit impleri promissum 
serius posse, an «stimationem accipere, an mutuis preestationi- 
bus isti capiti respondentibus aut sequum valentibus liberari. 
Vid. supra XXXVIIL — Certe, etiam post lzsam fidem, integrum est 
§§1314 jnnocenti pacem servare, sicut Scipio fecit post multa Car- 
thaginiensium perfida facta, quia contra obligationem faciendo 
nemo se obligationi eximit: et, si additum est, ut tali facto 
pax rupta habeatur, adjectum id censeri debet in commodum 
innocentis duntaxat, si eo uti velit. 
XXXIX. Postremo diximus, pacem solvi faciendo id, quod 
specialis pacis natura repudiat. 
^. XL. 1 Sic qua» contra amicitiam sunt, rumpunt pacem, 
que sub amicitize lege contracta est: quod enim inter ceteros 
solius amicitis officium exigeret, hic etiam pacti jure preestan- 
dum est. Et huc, non vero ad quamvis omnino pacem (est 
L Postlim. 5 enim et fedus, non amicitime causa, ut nos Pomponius docet) 
D. de capt. 
refero multa, que de injuriis non armatis et contumelia a 


y Subditos singulos, qui ex altera ev'yovoew ἀειφυγίᾳ τὴν ἑαντῶν, ἢ wae 
ditione in alteram migrare volunt, susci- νεστίοις ᾿Αθήναζε μετοικιζομάνοις ὀπὶ 
pere, non est contra amicitiam] Solon: téxvy. civium albo asscribi non sivit, 
γενέσθαι πολίταις οὐ δίδωσι πλὴν τοῖς nisi eos qui e sua patria in exilium per- 


fulfilled what was promised; for instance, if the thing demanded have 
perished, or been taken away, or the act have become impossible by 
any event ; the peace indeed shall not be broken ; for, as we have said, it 
does not commonly depend on a casual condition. But the other party 
must have the option, whether he will rather wait, if there be any hope 
that the promise can be fulfilled at a later period; or receive the 
estimated value of his loss; or be liberated by mutual concessions 
corresponding to that article, or of tho like value. 

XXXVIIL Undoubtedly even after faith has been violated, it is 
open to the blameless party to observe the peace; as Scipio did, after 
many perfidious acts of the Carthaginians; because no one, by acting 
against his obligation, exempts himself from his obligation: and if it 
be added in the treaty, that in such a case the peace is io be under- 
stood to be broken, this is to be supposed added only. for tho benefit 
of the innocent party, if he choose to use the liberty given. | 

XXXIX. Lastly, we have said that tho peace is broken, by doing 
that which the special nature of the peace repudiates. 

XL. 1 Thus, acts which are against friendship, break a peace 
which was contracted under the law of friendship: for what, between 
others, the office of friendship only would require, is here also to be 
performed by the covenanted right. And to this case, but not to 
every peace whatever, (for there are leagues not for the sake of 
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legum peritis dissertari solent, et praccipue illud Tullii: post rro cana. 
reditum in gratiam si quid est commissum, td non neglec- Ael ade" 
tum sed violatum putatur, nec imprudentie sed perfidice 
assignatur. Sed hic quoque detrahenda quantum fieri potest 

facto invidia. 

2 Itaque persone quamvis conjuncto aut subdite facta 
injuria, ipsi quicum pax inita est facta non censobitur, nisi 
aperte ad ipsius sugillationem facta sit, quam naturalem eequi- 
tatem in servis atrociter lesis sequuntur leges liomant: et p tiem 15, 
adulterium aut stuprum libidini potius quam inimicitia impu. bi 
tabitur: et invasio rei aliens novs potius cupiditatis reum M tod ( 
faciet, quam fidei [65829. a.d 

3 Atroces sane minx, nulla nova causa precedente, cum 
amicitia pugnant: et huc referam arces in finibus struotas, 
non tuendi sed nocendi causa, et insolitam copiarum conscrip- 
tionem, si justis satis indiciis appareat, in non alium heo, 
quam in eum quicum pax facta est, comparari. 

XLI. 1 "Subditos singulos, qui ex altera ditione in 
petuum ejecti essent, aut cum omni fa- num in Ezcerptis Legationum num. 95. 
milia artificii alicujus exercendi causa κοινῷ ye πάντων ἀνθρώπων νόμῳ, nas 
Athenas migrassent. [Pirurancn. Vit. θὰ καὶ ὑμοῖο τῶν ὁτέρων pedyorrae 
Sol. pag. 91 ΕΞ.) Perseus apud Appia- ὑποῤέχεσθε' faci hoc communi hominum 


friendship, as Pomponius teaches us,) I refer many discussions which 
occur in lawyers, about injuries not by arms, and insults, and tho 
like; and especially that of Cicero: After the return into goodwill, (f 
any wrong is committed, that must be considered, not as a neglect but aa a 
violation, and assigned not to oversight but to perfidy. But here also 
we must divest the fact of an odious charactor as much as possible. 

2 And hence an injury dono to a person connected with or subject 
to another, shall not be supposed to be dono to him with whom the 
peace was made, except it bo openly dono to insult him, And this 
rule of natural equity is followed by tho Roman laws, in weighty 
injuries done to another person's servants: so that adultery of viola: 
tion shall be imputed rather to lust than to enmity: and the seisure of 
another person's goods rather constitutes an act of new eupidity, that 
of broken faith. 

8 Atrocious threats, without any now cause preceding, ate at vari 
ance with friendship: and to this head 1 refer furtresses built on the 
border of a territory, for the sake, not of defense but of offense; and 
unusual raising of troops, if it appear, by sufficient indicatiotia, that 
these are intended against the porson with whom peace was Hiade: 

XLL 1 It is not agsinet friendehip to receive individual subjects, 
who wish to migrate from the suthetity of one patty io thet of the 
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alteram migrare volunt, suscipere non est contra- amicitiam, 
Neque enim naturalis tantum, sed et favorabilis est ista liber- 
Eodem loco pono perfugium exulibus 
datum. Nam in exules, ut ex Euripide diximus alibi, nullum 
jus civitati. Perseus apud Livium recte, quid attinet cui- 
quam exilium patere, si nusquam exuli futurus est locus? 
Aristides Leuctrica secunda : δέξασθαι τοὺς ἐκπεσόντας, vocat 
κοινὸν ἅπασιν ἀνθρώποις" commune jus hominum exules 
recipere. ! 

2 Plane *oppida aut magnos cetus, qui civitatis partem 
integrantem faciant, recipere non licet, ut alibi diximus: ne- 


"que magis eos qui ex sacramento, aut aliter, ministerium aut 


servitutem debent. De his autem, qui belli sorte servi sunt, 
idem introductum gentium jure apud quosdam populos supra 
memoravimus, Sed et de his, qui exules non acti peenam 
justam effugiunt, dedendis egimus alibi. 

XLIL. Sortis ales subjici belli exitus licite non semper © 
potest, sed tum demum, quoties de re agitur in quam plenum 


jure, quomodo et vos alibi ejectos susci- ram inter se pactis. — Aradii, regibus 


pitis. (Pag. 367. Ed. Fulv. Ursin.) 
Commune hoc jus pactis firmari aut ad- 
stringi solet. Vide pacem Antiochi 
apud Polybium Ezc. Leg. n. 35. et apud 
Livium. (Lib. xxxvitt. c. 38.) pacem 
inter Romanos et Persas apud Menan- 
drum Protectorem. (Pag. 117, 118. 
Ed. Heschel.) Simlerum de Helvetio- 


Syrie inter se certantibus, obtinuere, ut 
fugientes suscipere possent, sed non emit. 
tere. Testatur id Straboxvr. (Pag. 754 
Ed. Casaub. Paris.) 

2 Oppida aut magnos cetus, qui civi- 
latis partem integrantem faciant, reci- 
pere non licet, ut alibi dizimus} Libro 
Il, cap. v. § 24. "Vide et Bizarum 


other. For such liberty is not only natural, but advantageous also, as 
we have elsewhere said (B. ir. Ch. v. ὁ 24. No. 3). Under the same 
head, I place refuge granted to exiles. For, as we have before said, 
the state has no right over exiles. So Perseus in Livy; and Aris- 
tides says, It is the common right of men to receive exiles. 

2 Towns, or large bodies of men, which make an integral part of 
a state, it is not lawful to receive, as we have elsewhere said: nor those 
who, under an oath or otherwise, owe ministerial offices or obedience. 
With regard to those who are slaves by the fortune of war, the same 
rule has been introduced by the Law of Nations, among some peoples, 
as we have said. Concerning the extradition of those who, not being 
exiled, fly from just punishment, we have spoken elsewhere. 

XLII. Tho practice of submitting the cvent of the war to the 
result of Lot, cannot always be lawfully adopted; but then only, when 
the matter in question is one over which we have plenary dominion, 
For the state is bound to defend the life, chastity, and like possessions 


anw:""" 


Cap. XX] 


UBI DE PACIS PACTIONE, ETC. 


345 


habemus dominium. Nam ad subditorum vitam, pudicitiam, 
et similia tuenda, civitas, et ad bonum civitatis tuendum rex 
arctius obligatur, quam ut omittere possit eas rationes, quse ad 


sui et aliorum tutelam maxime sunt naturales. 


Attamen si 


vera szstimatione qui injusto bello impetitur tanto sit inferior, 
ut resistendi nulla spes sit, videtur sortem offerre posse, ut 
certum periculum incerto evadat: hoc enim est de malis mi- 


nimum, 
XLIII. 


1 Sequitur valde agitata questio de preeliis, 


qu definito numero condicuntur belli finiendi causa, puta in- 
ter singulos utrimque, ut /Eneam et Turnum, Menelaum et 


Paridem: inter binos utrimque?, ut inter /Etolos et Eleos: Pumas. v. 
inter ternos utrimque, ut inter Horatios Itomanos et Curiatios 7 Livi 94 


Albanos: inter tricenos utrimque, ut inter Lacedemonios et 


Argivos. 


2 Si jus gentium externum tantum spectamus, non est 
dubitandum, quin per id ipsum talia certamina sint licita: 
hostium cnim czedem id jus indiscrete permittit. Quod si vera 


libro x11. 

3 De singulis tantum loquitur Pav- 
BANIAS, quem in ora libri Auctor noster 
testem indicat (neque enim alio referri 
potest illius testimonium ) nimirum Deg- 
menus Eleus, ab una parte; Pyrechma 
ZEtolus, ab altera, electi sunt, qui sin- 
gulari certamine de re inter utrumque 


Populum controversa decernerent. Ne- 
que in memoriam revocavit Auctor, se 
idem exemplum, tamquam e Strabone, 
alibi adtulisse, Lib. t1. cap. 23. § 10. num. 
1. Epeus enim, et Eleus, ibi unum 
idemque sunt. Ceterum locus Pausa- 
nim, de quo jam agitur, exstat cap. 4. 
dicti Lib. v. J.B. 


of its subjects, and tho sovereign, to defend the good of the state, by 
ties too close, to allow him to pass by those reasons which are most 


natural, for the defense of himself and others. 


But if, in a reasonablo 


estimation, he who is attacked in an unjust war is so far inferior that 
there be no hopo of resisting, it seems that the chance of Lot may be 
offered, that he may avoid a certain danger by an uncertain one: for 


this is the less of tho evils. 


XLII. 1 Then follows a much agitated question, concerning Com- 
bats agreed upon to take placo between a definite number, for the sako 
of ending the war; for example, between one on each side, as Eneas and 
Turnus, Menelaus and Paris ; between two on each side, as between tho 
Etolians and the Elcans ; (a mistake, J. B.] between three on each side, 
as the Horatii for Rome, and the Curiatii for Alba; between three 
hundred on each side, as between the Lacedremonians and Argives. 

2 If wo only look at the external Law of Nations, it is not to be 
doubted that by it, of itsclf, such combats aro lawful; for that law 
permits the killing of all the cnemy without distinction. And i£ <ha 
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esset veterum Grecorum, Romanorum, et aliarum gentium 

opinio, quemque vitse sus esse summo jure dominum, jam et 

interna justitia talibus preliis non deesset. Sed hanc senten- 

tiam rectze rationi ac Dei preceptis pugnare aliquoties jam 

Li 5diximus In proximi caritatem peccare eum, qui ob res, qui- 

Lib. i1. § bus carere possumus, retinendas, hominem occidit, alibi osten- 
" dimus et ratione, et sacrorum oraculorum auctoritate. 

3 Addemus nunc, et in se et in Deum peccare, qui vitam 
sibi a Deo pro magno beneficio concessam tam vili sestimat. 
Si res bello digna agitur, ut multorum innocentium salus, pro 
ea totis viribus nitendum est. Condicto certamine uti, tan- 

quam testimonio bons; cause aut judicii divini instrumento, 
vanum est et a vera pietate alienum. | 

4 Una res est?, que tale certamen justum ac pium po- 
test reddere ex una duntaxat parte, si alioqui omnino expec- 
tandum sit ut qui injustam causam fovet victor sit futurus 


3 Confer heic PUFENDORFIUM nos- 
trum, De Jure Nat. et Gent. Lib. virt. 
e, vii.  ὅ. J. B. 
᾿ 8 Quomodo Assyrium regem Cyrus 
provocavit] ( Apud XENornoxTEw, De 
Cyri Instit, Lib. v. c. 3. n. 4.] Et multo 
ante Hyllus Eurystheum. "Vide Euri- 
pidem Heraclidis. [vers. 804, et segq. 
At aliter rem narrat DiopoRvs Sicu- 
Lus, Bibl. Histor. Lib. 1v. c. 59, 60. 


J. B.] 

b Ut ipsi principes populorum armis 
rem inter se disceptarent]) Hoc Adriano- 
polite respondebant Mahumeti de ipso 
et Musa Zelebe. Leunclavius Lib. xr. 
Sic Cunibertus Langobardorum rex Ala- 
chin provocat. Paulus Warnafredi Lib. 
v.(cap. 40.) Sic de Chersonis castro 
Pharnacus cum Sauromato pugnare vo- 
lebat, ne multitudo ob ipsorum contro- 


opinion of the old Greeks, Romans, and other nations were true, that 
each person is supreme master of his own life, then also internal jus- 
tice would not be wanting in such combats. But we have already said, 
more than once, that this opinion is at variance with right reason and 
the precepts of God. That he sins against the love of his neighbour, 
who kills a man in order to keep things which he can afford to go 
without, we have elsewhere shewn, both by reason and by the autho- 
rity of the sacred writings... — | xx -- 

3 We have now to add, that he sins against himself and against 
God, who holds cheap the life that was given him by God as a great 
boon. If a matter worthy of a war be at stake, as the safety of 
many innocent persons, for it we must contend with all our powers. 
To have recourse to a set combat, as a testimony of a good cause, or 
an instrument of divine justice, is a vain fancy, and foreign to true 
piety. 

4 There is one circumstance, which may render such a combat just 
and pious on one side only; if otherwise it is to be confidently expected 
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cum magna innocentium strage: nihil enim ei imputandum 
est, qui mavult ea ratione certare, que spem ipsi maxime 
probabilem ostentat. Sed et hoc verum est, quedam qus 
non recte fiunt, ab aliis tamen recte non probari, sed permitti, 
ut graviora mala, que aliter vitari non possunt, vitentur: quo- 
modo multis in locis tolerantur et improba fenora, et impudi- 
citiam professs mulieres. 

5 Quod ergo supra diximus cum de pr:veniendo bello Lib. ii 58. 
ageretur, si duo, quos inter de regno controversia est, parati Za. Reg. 
sint inter se armis cernere, pati id posse populum, ut major 2.1 
calamitas ceteroqui imminens evitetur: idem et, cum de bello 
finiendo agitur, dicendum erit. *Quomodo Assyrium regem 
Cyrus provocavit: et apud Dionysium Halicarnassensem Me- ta. ui 12. 
tius ait, non iniquum fuisse, "ut ipsi principes populorum armis 
rem inter se disceptarent, si de ipsorum, non de populorum 
potentia aut dignitate controversia fuisset. Sic ^Heraclium 


versiam periculis objiceretur ; narrat 
Constantinus Porphyrogenneta capite 
de castro Chersonis. Vide exemplum 
singularis certaminis de regno apud 
Pontanum Historia Danica: et que de 
provocationibus inter Carolum V. Im- 
peratorem et Franciscum Primum Gal- 
lia zegem, narrant historici. [Certa- 
men singulare, de quo Pontanus, fuit 


Lib. v. pag. 151. Ed. Amst. 1031. Ti- 
lius autem inter Pharnacum et Sauro- 
matum, nulum est vestigium in cap. 
De Castro Chersonis, quod est ultimum 
Lib. 11. Const. Porphyrogennete de The- 
matibus; neque alibi in toto opere. 
J. B.) 

€ Heraclium] Vide Aymoinum libro 
Iv. cap. 21. et Fredegarium cap. 64. 


inter Edmundum et Canutum. Vide 


that he who maintains an unjust cause, will be victorious with a great 
slaughter of innocent persons. For there is then no blamo imputable 
to him who, in such a case, prefers the combat which gives him the best 
hope which is to be had. But this also is truco, that sóme things 
which may be done without blame, cannot without blame be approved 
by others; though they may be permitted that graver evils, which can- 
not otherwise be avoided, may bo avoided: as in many cases, usury 
and prostitution are tolerated. 

δ Therefore what wo have said above, when wo spoke of prevent- 
ing war; that if two persons between whom lies tho disputo conéerning 
a kingdom, are ready to fight it out in a combat, tho people may 
allow it to be so decided, that the greater calamity which otherwise 
impends may be avoided; may be said here also, when the question is 
about terminating the war. In this way, Cyrus challenged the Assy- 
rian king: and in Dionysius, Metius says that it would not have been 
unjust, tbat the leaders of the two peoples should themselves decide the 
matter by a combat, if the controversy wero concerning their own 


Lib. lii, 2, 3. 
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Imperatorem cum Cosroé filio Persarum regis pugnasse sin- 
gulari certamine legimus. 

XLIV. Ceterum qui sic in przelii exitum conjiciunt con- 
troversiam, sibi quidem jus, si quod habent, adimere possunt, 
non et alteri, qui non habet, dare, in illis quidem regnis qus 
in patrimonio non sunt. taque, ut valeat pactio, et populi 
et si qui jam nati jus ad successionem habent consensum he- 
cesse est accedere: in feudis non liberis, etiam domini sive 
senioris. 

XLV. 1 Swpe in talibus -preliis queri solet, *uter pro 
victore sit habendu*  Victi non possunt videri nisi qui aut 
omnes occubuerunt, aut in fugam dati sunt. Sic *in fines se 
aut oppida recipere apud Livium victi signa. 

2 Apud tres nobiles historicos, Herodotum, Thucy didem, 
Polybium, tres proponuntur de victoria controversie, quarum - 
prima ad condictum certamen pertinet. Sed, si quis recte 
advertat, inveniet omnibus illis przeliis sine vera victoria dis- 


4 Uter pro victore sit habendus] En- — ciardinum, Lib. rr. 
nius [Apud Servium, in fragm.]: f Cadavera ad sepulturam conce...re] 
Qui vicit non est victor nisi victus fatetur. Plutarchus Agesilao: de δ᾽ ἔπεμψαν 
Vie Scaligerum ad illud Festi, herbam οἱ πολέμιοι νεκρῶν ἀναίρεσιν αἰτοῦντες, 
ἐσπείσατο, καὶ τὴν νίκην οὕτως ἐκβε- 
* In fines se aut oppida recipere βαιωσάμενος, εἰς Δελφοὺς ἀπεκομίσθη; 
apud Livium victi signa] Etapud Guic- — postquam autem hostes misere ut mor- 


power or dignity, and not that of the pcoples. So we read that 
Heraclius the emperor fought Cosroes, tho son of theking of tho Per- 
sians, in a single combat. 

XLIV. But they who thus set the issue of the dispute on tho 
result of a combat, may indeed forfcit their own right, if they have any, 
but they cannot so givo to another what they themselves have not, 
in those kingdoms which are not patrimonial. Therefore that such a 
covenant may bo valid, it is necessary that there should be obtained 
also the consent, both of tho people, and of those who are in exist- 
ence, who have a right to the succession: and, in fiefs which are not 
free, the consent also of the lord or seigneur of the fief. 

XLV. 1lInsuch combats, it is often a question which party is to be 
esteemed the conqucror. A party can be reckoned vanquished, only 
when either all its combatants bave fallen, or have been put to flight. 
In Livy it is a mark of being conquered, when the party are driven 
into their own boundaries or towns. 

2 In tho threo great historians, Herodotus, Thucydides, and Poly- 
bius, there are three controversies concerning victory; of which the 
first refers to a set combat. But if any one examines well, he will find 


Car. XX.] UBI DE PACIS PACTIONE, ETC. 349 
cessum. Nam Argivi non fugati ab Othryade, sed nocte Beret t es 
superveniente abierant, victores se rati et id suis renuntiaturi. 
Neque Corinthios fugaverant Corcyrzi, sed Corinthii, cum Theeri. t 
feliciter pugnassent, Atheniensium classem validam conspicati, ' 
nullo cum Atheniensibus virium periculo facto, cessim ierant. 
Philippus vero Macedo Attali quidem navom a suis desertam 
ceperat, at classem nihil minus quam fugaverat. Itaque, ut 
Polybius notat, magis pro victore se gerebat, quam victorem M 
se sentiebat. 

3 Illa vero, spolia legere, fcadavera ad sepulturam con- 
cedere, prelio iterum lacessere, qu:e et dictis locis et apud 
Livium aliquoties reperias ut signa poni victorim, per se niliil] L& xix. κι. 
probant, nisi quatenus cum aliis indiciis valent ad docendam 
hostium fugam. Et certe, qui loco cessit, in dubio magis est 
ut fugisse credatur. At, ubi victoriw firma argumenta non 
sunt, res manet eo loco quo ante prelium fuit: et aut ad 
bellum, aut ad novas pactiones veniendum est, 


tuos tollere liceret, concessit, eoque modo 
viclorie testimonium adeptus Delphos 
abiit. (Pag. 606 5.) Idem Nicia: καί 
τοι κατὰ νόμον τινὰ xai συνήθειαν ol 
νεκρῶν ὑπὸ σπονδῶν λαβόντες ἀναίρε- 
σιν, ἀπολέγεσθαι τὴν νίκην, καὶ τρό- 


οὖκ ἔνθεσμον ἦν" quanquam more et ἐπ» 
stituto recepto qui mortuos deportandos 
concessu acceperant, censebantur a oe 
abdicasse victoriam, et qui id impetrae- 
sent, eis jus ncn erat trophaa figendi, 
(Pag. 527 Δ. B.) 


παιον ἱστάναι τοὺς τούτων τυχόντας 


that in all the three, the parties separated without a real victory. The 
Argives, in Herodotus, were not put to flight by Othryades, but went 
away on night coming on, thinking themselves victorious, and carried 
that news to their friends. Nor did tho Corcyrcans in Thucydides 
put to flight the Corinthians; but the Corinthians, when they had care 
ried on the combat successfully, secing the fleot of tho Athenians 
approach in force, retreated without trying their strongth with it. In 
Polybius, Philip of Macedon took indeed tho ship of Attalus when 1$ 
had been deserted by its crew, but was very far from having put to 
flight his fleet; and therefore, as lolgbíus says, ho rather bore himself 
as victor, than thought himself victorious, 

8 Those procecdings, of collecting tho spoils, granting the bodies 
of the dead for sepulture, provoking the advarsary to renew the battle, 
which, in the places just quoted, and in Livy, you sometimes find pub 
forwards as signs of victory, of themselves provo nothing y exeept «o far 
as they go along with other índiestions to prova the flight of the 
enemy. Certainly be who has left the field may, in a ene of doubt, be 
supposed to have rum away, Bet when there i» no clear proof ef 
victory, the matter remains in the eondition in whieh WW woe Vetere 


Liv, ii. 23, 
88, 
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XLVI. 1 Arbitriorum Proculus nos docet duo esse ge- 
nera: unum ejusmodi, ut sive squum, sive iniquum, parere 
debeamus, quod observatur, ait, cum ex compromisso ad ar- 
bitrum itum est: alterum ejusmodi, ut ad boni viri arbitrium 
redigi debeat, cujus generis exemplum habemus in Celsi re- 
sponso: ei libertus, inquit, ita juraverit dare se quot operas 
patronus arbitratus sit, non aliter ratum fore arbitrium 
patroni quam si equum arbitratus sit. Sed hsec jurisju- 
randi interpretatio, ut Itomanis legibus induci potuit, ita ver- 
borum simplicitati per se spectatz non convenit. Illud tamen 
verum manet, utro*s modo arbitrum sumi posse, aut ut con- 
ciliatorem tantum, quales Athenienses inter Rhodios et* De- 
metrium fuisse legimus, aut ut cujus dicto parendum omnino 
sit. Et hoc est genus de quo nos hic agimus, et de quo- 
nonnulla supra diximus cum de cavendi belli rationibus loque- 
remur. | 

2 Quanquam vero etiam de talibus arbitris, in quos com- 
promissum est, lex civilis statuere possit, et alicubi statuerit, 


cap. xiii. S 4. et segg. J. B. 
& Id tamen inter reges et populoe 


* Habet hoc e Pictancno, Vit. De- 
metr. pag. 899 a. Nihil enim de hoc 


officio Atheniensium memorat Diodorus 
Siculus, Lib. xx. cap. 100. quum tamen 
fuse narret frustraneam Rhodi obsidio- 
nem, qui ad pacem ineundam Deme- 
trium compulit. J. B. 


locum habere non potest] Mariana libro 
xxix. 15. Bembus libro iv. (fol. 62.) 
Paces per arbitrum f.ctas habes ali- 
quam multas in Polonica historia Cro. 
meri libris x. XVI. XVIII. XXI. XXIV, 


xxvii XXVIII. Habes et in Danica 
Pontani libro 11. confer quse nos supra 


5 Confer heic PuFENDORFIUM nos- 
trum, De Jure Nat. et Gent. Lib. v. 


the battle; and recourse must be had either to war, or to new agree- 


oe 


ments. 
XLVI. 1 Of Arbitrations there are two kinds, as Proculus teaches 


us: one, in which, whether the decision is just or unjust, we must sub- 
mit toit; which is the rule, he says, when we come to arbitration by 
& compromise; another, in which the matter is reduced to the decision 
of a fair man. Of this we have an example in the response of Celsus. 
Ifa fréctinan, he says, has sworn to give as many days’ work as his 
master shall judge right, the master’s decision is not valid except he judge 
Jairly. But this mode of interpreting an oath, though it may be in- 
troduced by the Roman laws, is not in agreement with the simple 
meaning of the words. Still it is true that an arbitrator may be taken 
in two different ways, either as a mediator only, as we read that the 
Athenians were between the Rhodians and Demetrius; or as one whose 
decision is to be absolutely obeyed. And this latter is the kind of 
which we here speak, and of which we have already said somewhat, 
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ut ab iis provocare et de injuria queri liceat ; 8id tamen inter 
reges ac populos locum habere non potest. Nulla enim hic 
est potestas superior, qui» promissi vinculum aut impediat, 
aut solvat. Standum ergo omnino, sive «quum, sive ini- 
quum pronuntiaverint, ita ut Plinii ilud huc recte aptes: Prof. Net 
summum quisque cause suc judicem facit, quemcunque 
eligit. Aliud enim est de arbitri officio, aliud de compro- 
mittentium obligatione quzrere. 

XLVII. 1 In arbitri officio spectandum, an electus sit 
in vicem judicis, an cum laxiore quadam potestate, quam *ar- 
bitri quasi propriam vult Seneca, cum dicit: melior videtur ym. wu. de 
conditio cause bone, si ad judicem, quam si ad arbitrum eT. 
mittitur : quia illum formula includit, et certos, quos non 
excedat, terminos ponit; hujus libera et mullis adstricta 
vinculis religio et detrahere aliquid potest et adjicere, et 
sententiam suam, non prout lex aut justitia suadet, sed 
prout humanitas et misericordia impulit, regere. Aristo- Rad. L 18 
teles quoque ἐπιεικοῦς, id est, equi et commodi hominis esse 
ait, εἰς δίαιταν μᾶλλον ἣ εἰς δίκην βούλεσθαι ἰέναι, malle 


libro rt. c. xxiii. 8 8. 

95 In loco SENECZ non agitur de 
Arbitris ex compromisso: sed illi Arbi- 
tri veri sunt Judices, nimirum Pedanei, 
seu a Pretore dati; Arbitri autem di- 
cuntur, quod dentur in Judiciis bone 
Jidei, ubi laxior erat eorum potestas, 
adeo ut ex :equo et bono decernere eis 


liceret; quum Judices stricte sic dicti, 
qui in Judiciis stricti juris addicebantur, 
intra verba et legum subtilitatem ma- 
nere deberent, Vide Cicer. Orat. pro 
Rose. Comed. c.4. IxsriT. de Actionib. 
§ 1 et 30. inprimis Eruditissimi Noop- 
Tir eximium Opus de Jurisd. et Imp. 
Lib. 1. cap.13% J.B. 


when we spoke of the means of obviating war. ^ 

2 For although, with regard to arbiters who are referred to by 
compromise, the Civil Law may direct, and docs in some places direct, 
that it shall be lawful to appeal from them, and to complain of their 
wrong; this cannot have place between kings and peoples. For in 
their case, there is no superior power, which can either bar or brcak 
the tie of tho promise. And therefore they must stand by the deci- 
sion, whether it be just or unjust; so that, as Pliny says, When you 
choose @ person your umpire, you make him your supreme judge. For 
the discussion of the office of an arbiter is one thing, and that of the 
duty of persons who make a compromise is another. 

XLVII. 1 Inconsidering the office of an arbiter, ws must consider 
whether he be elected into the placo of a judge, or with some laxer 
power, which Seneca speaks of as the proper power of an arbiter: 
The judge is limited by rules of law: the umpire is left quite free, and 
can soften law and justice by kindness and mercy. So Aristotle wy, 


| 
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tre ad arbitrum quam in jus, rationem adjiciens, o yap διαι- 
THINS TO ἐπιεικὲς ὁρᾷ. o δὲ δικαστὴς τὸν vOuoy' καὶ τούτου 
ἕνεκα διαιτητὴς evpeOn ὅπως τὸ ἐπιεικὲς ἰσχύη" nam arbiter 
id quod equum est respicit, judex legem : imo arbiter ejus 
rei causa repertus est, ut valeret equitas. 
"2 Quo in loco zquitas non proprie significat, ut alibi, 
partem illam justitiz, que legis sonum generalem ex mente 
auctoris adductius interpretatur, (nam hzc et judici commissa 
est) sed omne id, quod rectius fit quam non fit, etiam extra 
justitis proprie dicte regulas. Sed tales arbitri sicut inter 
privatos et ejusdem imperii cives frequentes sunt, et speciali- 
ter Christianis commendantur ab Apostolo Paulo r. Cor. vi. 
ita in dubio non debet tanta potestas concessa intelligi: in 
dubiis enim, quod minimum est, sequimur: precipue vero id 
locum habet inter summam potestatem obtinentes, qui cum 
judicem communem non habeant, arbitrum censendi sunt ad. 
strinxisse iis regulis, quibus judicis officium adstringi solet. 
XLVIII. Illud tamen observandum est, arbitros lectos 
& populis aut summis potestatibus "de principali negotio pro- 
nuntiare debere, non de possessione: nam possessoria judicia 
juris civilis sunt: jure gentium possidendi jus dominium sequi- 
tur. Ideo, dum causa cognoscitur, nihil est innovandum, tum 
ne prejudicium fiat, tum quia difficilis est recuperatio. Livius 


h De principali negotio pronuntiare Vide Serranum Henrico IV. [aut potius 
debere, non de possessione] Id dux Sa- eum, qui Serrani Historiam ulterius de. 
baudiz dicebat in controversia Saluciz. ^ duxit.] 


That a fair man will rather go to an arbiter than to a judge, because the 
arbiter looks to equity, the judge to law. 

2 In this place, equity does not mcan, as elsewhere, that part of 
justice which interprets the law by its general tendency and real 
purpose, (for this part also is committed to the judge;) but it means 
everything which is better done than not done, even extraneous to 
the rules of justice, properly so called.’ Such arbiters are frequent, 
in cases bctwcen private persons and citizens of the same empire; and 
are especially commended to Christians by St Paul, 1 Cor. vi. ; but 
in & doubtful case, we are not to suppose that so much powor is 
assigned to them. For in doubtful cases, we assume as little as may 
be. And this especially holds, between parties who have supreme 
authority; for these, since they have no common judge, are to be 
supposed to have bound the arbiter by tho rules by which the office 
of a judge is commonly hound. 

XLVIII. This however is to be remarked, that arbiters chosen 


< 
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in historia disceptatorum inter populum Carthaginiensem et um. xi. 17. 
Masinissam, legati, inquit, jus possessionis non mutarunt. 

XLIX. 1 Alterius generis est arbitri sumtio, cum quis 
ipsi hosti de se arbitrium permittit, que est deditio pura, sub- 
ditum faciens eum, qui se dedit, ei vero, cui fit deditio, sum- 
mam deferens potestatem: ἐπιτρέπειν τὰ καθ᾽ αὐτὸν dicunt 
Greci. Sic Atolos in senatu rogatos legimus, permitterentne Liv. xxvi, 
de se arbitrium populo Romano. — Consilium P. Cornelii Len- 
tuli apud Appianum, circa finem belli Punici secundi, de re Be Pun. 
Carthaginiensium hoc erat: permittant, inquit, Carthagini-" 
enses se arbitrio nostro, ut victi solent, et multi antehac fe- 
cerunt: videbimus deinde nos, et, si quid fuerimus largiti, 
habebunt nobis gratiam : neque enim fedus dicere poterunt : 
permultum autem interest. | Quamdiu federa cum illis int- 
mus, ut ea rumpant, semper aliquid causabuntur tanquam 
lest adversus aliquam federis partem. Nam quia multa 
sunt dubio interpretationis, patet semper perplexandt ma- 
teria, At, ubi ut deditis abstulerimus arma, corpora ipsa 
acceperimus in potestatem, tum demum intelligent nihil se 
habere proprium, demittent animos, et quodcumque a nobis 
acceperint, id tanquam de alieno datum libentibus animis 
accipient. 

2 Sed hic quoque distinguendum est, quid victus pati 


by peoples or sovercigns ought to decide concerning the principal 
point, [right of ownership, for instance,] not about possessions: for 
judgments concerning possessions belong to the Civil Law. By the 
. Law of Nations, the right of possession follows the right of ownership. 
Therefore while the case is undergoing investigation, no innovation 
is to be made [in the possession], both to avoid prejudice, and because 
recovery of things so taken is difficult. So J ‘vy says, between the 
Carthaginians and Masinissa, the commissioners did not change the 
right of possession. 

XLIX. 1 The reference to an arbiter is of another kind, when a 
person gives himself up to the enemy as his arbiter. This is a pure 
surrender, making him who 50 gives himself up a subject, and giving 
supreme power to him to whom the surrender is made. So the Eto- 
lians were asked, in the senate, whether they gave themselves to the 
Roman people as arbiters concerning them. And P. Cornelius Len. 
tulus, about the end of the second Carthaginian war, demanded that 
the Carthaginians should give themselves up entirely to the Romans, 
not as by treaty, but as by pure surrender. 

2 But here also we must make a distinction, as to what the ven- 


[Gaor. 11.] io 
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debeat, et quid victor jure, quid etiam salvo omni officio facere 
possit, quid denique eum maxime deceat. Victus post dedi- 
tionem nihil non patiendum habet: quippe jam subditus, et, 
si jus belli externum respicimus, eo in loco, ut ei nihil non 
eripi possit, etiam vita, etiam libertas personalis, multo magis 
bona, non publica tantum, sed et singulorum. — ZEtoli, inquit 


Libxxxvii alio loco Livius, permisso libero arbitrio, ne in corpora se- 


Libiaga viretur, metuebant. 


Lib. vii. 


Lib. tli. 11. 
§ 16. 


Citavimus alibi: ubi omnia ei, qui 
armis plus potest, dedita sunt, que ex tis habere victor, 
quibus mulctari eos velit, ipsius judicium atque arbitrium 
est. Eodem? illud Livii pertinet: Romanis mos vetustus 
erat, cum quo nec federe, nec &quis legibus jungerentur amt- 
citia, non prius imperio in eum tanquam pacatum uti, quam 
omnia divina humanaque dedisset, obsides accepti, arma 
ademta, presidia urbibus imposita forent. Etiam occidi 
licite interdum deditos ostendimus. 

L. 1 At victor, ne quid injuste faciat, spectare primum 
debet, ne quem occidat, nisi id suo facinore meritum : sic et, 
ne cui quicquam auferat, nisi in justam ponam. ‘Intra hune 
autem modum, quantum securitas patitur, ad clementiam et 
liberalitatem propendere semper honestum est, interdum pro 
circumstantiis etiam ex morum regula necessarium. 


7 Locus non exstat Lib. vit. quem 
Auctor in margine indicat, sed Lib. 


ostendere possem, et aliquatenus id ju- 
varet. — Nimirum locum illum noster 


XXVIII. c. 34. quem errorem tacitus 
emendassem, ut innumeros alios ejus- 
modi silentio preterii, nisi fontem ejus 


exscripserat e Perri FABRI SEMESTAR. 
Lib. τ. c. vii. p. m. 43. ubi tamquam ex 
Lib. vir. laudatur: et alterius libri ejus- 


quished party ought to suffer; what the victorious party may do by 
right; what other duties require of him; and finally, what becomes 
him. The vanquished, after surrender, is liable to suffer everything: 
he is already a subject ; and if we look at the extreme right of war, is in 
such a condition that everything may be taken from him; even his 
life; even his personal liberty; much more, goods not only public, 
but even private property. So in Livy, the Etolians, having surren- 
dered at discretion, (permisso libero arbitrio,) were afraid that even their 
persons would not be spared. We have elsewhere cited expressions, to 
the effect that the conqueror may take all: to the same effect is the 
passage of Livy, where he says that, of old, the Romans were not sa- 
tisfied with anything short of a complete surrender on the part of 
their enemies. And we hare shewn that those who have surrendered 
may sometimes lawfully be put to death, | 

L. 1 Butthe victor, in order not to do anything unjustly, ought 
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2 Diximus alibi, bellorum egregios fines, quoties ignos- Liv. ii 1. 
cendo transigitur. Nicolaus Syracusanus apud Diodorum : Lis. xu 21. 
παρέδωκαν ἑαυτοὺς μετὰ τών ὅπλων πιστεύσαντες τῇ τῶν 
κρατούντων εὐγνωμοσύνη. διόπερ οὐκ ἄξιον αὑτοὺς τῆς gue- 

T(pas Ψευσθῆναι φιλανθρωπίας" tradiderunt se cum armis, 
confisi clementic victoris : quare indignum foret eos decipi 

spe nostra humanitatis. Postea: τίς ᾿ἙΕλλήνων τοὺς παρα- Cap. $3 
δόντας αὑτοὺς καὶ TH τῶν κρατούντων εὐγνωμοσύνῃ πιστεύ- 
σαντας ἀπαραιτήτου τιμωρίας ἠξίωσεν; ; quis unquam Gre- 
corum eos, qui se clementic victoris permitterent, indepre- 
cabili supplicio puniendos censuit ἢ οἱ Cesar Octavius apud 
Appianum, L. Antonium, qui Be deditum venerat, alloquens, Bet Cie. v. 
σπονδὰς yap μοι τιθέμενος € eTuxes av ἠδικημένου καὶ νενικῆ- 
κότος. ἄσπονδον δὲ σαυτὸν TE καὶ τοὺς φίλους ἐπιτρέπων 

ἡμῖν καὶ τὸν στρατὸν, αφαιρῆ μὲν πᾶσαν ὀργὴν, ἀφαιρῆ 

δὲ καὶ τὴν ἐξουσίαν ἣ ἣν G'revcouevos ἂν ἔδωκας (male editur 
ἔδωκα) v ὑπ᾿ ἀνάγκης. συμπέπλεκται γὰρ οἷς ἄξιον v ὑμᾶς wa- 
θεῖν, τὸ προσῆκον ὧν ἐμὲ δίκαιόν ἐστι ποιεῖν" ὃ δὴ προτι- 
μήσω" si ad. federa paciscenda venisses, sensisses me et vic- 
torem et injuria affectum: nunc, cum te amicos et exercitum 
arbitrio nostro permittis, demis mihi iram, demis et eam 
potestatem, quam in federe coactus esses concedere. Nam 


dem Scriptoris numerus falso notatur. est] Vide nobile exemplum Ferdinandi 
J. B. Legionensium regis apud Marianam 

! Intra hunc autem modum, quantum Lib. xi. c, 15. Et repete que nos su- 
securitas patitur, ad clementiam et libe- — pra hoc libro, cap. xi. ὃ 14 et 15. 
ralitatem propendere semper konestum 


first to consider that he is not to put any one to death except such a 
fate bo deserved by his own act. And within this limit, as far as our 
own safety permits, it is always praiseworthy to incline to clemency 
and liberality; and sometimes, from circumstances and rules of man- 
ners, even necessary to do so. 

2 We have elsewhere said, that a war is well ended, when it is 
. finished by a pardon. So Nicolaus of Syracuse says, They have sure 
rendered, relying upon our clemency, wherefore it would be a shame that 
they should be mistaken. And afterwards, Wo ever of the Greeks put 
to death those who gave themselves up to the clemency of the victor? And 
Cesar says to L. Antonius, If you had come to treat, you would have 
found mea victor who has received wrongs; but since you give yourself 
up entirely, you take away my anger and my power. I must consider, 
not only what you have deserved, but what is fit for me to do, and must 


prefer the latter. 
22 
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cum eo, quod vos dignum est pati, simul jam et alterum 
epectandum est, quid me facere par sit: atque hoc pra- 
feram. 
3 Occurrit sepe in Romanis historiis locutio, tradere se 
in fidem, tradere in fidem et clementiam. Sic apud Livium 
Cp 9 ib. xxxvi. Legationes finitimas tradentes in fidem civi- 
CA tates suas benigne audivit. Lib. xv. Paulo, ut se suaque 
omnia in fidem et clementiam populi Homani permitteret, 
contendente, ubi de rege Perseo sermo est: sciendum autem 
est, his verbis nihil aliud quam deditionem meram intelligi: 
Xneque fidei nomen ‘.is in locis aliud significare, quam ipsam 
probitatem victoris, cui se victis committit. ' 
4 'Nobilis est apud Polybium et Livium historia de Pha- 
nea ZEtolorum legato, qui in oratione ad Manium consulem eo - 
Polyb. Exe. prolapsus est ut diceret: διότι κέκριται τοῖς Αἰτώλοις σφᾶς 
i16. αὐτοὺς ἐγχειρίζειν eis τὴν ᾿Ρωμαίων πίστιν" (ita vertit Li- 
vius) se suaque omnia fidei populi Romani permittere. 
Cumque percunctanti consuli iterum id affirmasset, postulasse 
consulem, ut quidam belli incentores sibi sine mora dederent r. 
Cum Phaneas excepisset, non in servitutem, sed in fidem 
tuam nos tradimus, et, quod imperaretur, non esse moris 


k Neque fidei nomen his in locis καὶ τὸ τὴν ἐπιτροπὴν δοῦναι περὶ ai- 
aliud significare quam ipsam probitatem τοῦ τῷ κρατοῦντι" apud Romanos idem 
victoris, cui se victus permittit] Poly- ^ valent, se in fidem alicujus committere, 
bius: παρὰ 'Ῥωμαίοις ἰσοδυναμεῖ τό et victori de se statuendi liberam facere 
Te ele τὴν πίστιν αὑτὸν ἐγχειρίσαι, — potestatem. (Ibid.) Grsmci dicunt, eis 


3 We find, in the Roman historians, mention of surrendering to 
the faith, or the faith and clemency, of the adversary. Seo Livy, 
concerning Perseus. But all these expressions mean nothing but 
mere surrender. Faith, in such cases, means only the probity of tho 
victor to whom the vanquished party commits himself. 

4 There is a celebrated history, in Polybius and Livy, of Phaneas, 
the ambassador of the Etolians; who, in his oration to Manlius the 
consul, went so far as to say that the Etolians gave themselves up to 
the faith of the Romans. Then, when the consul asked again, and 
he had repeated the assertion, the consul asked that certain persons 
who had been the movers of the war should be given up. When Pha- 
neas had objected, Wre give ourselves up to your faith, not to slavery, 
and that what was demanded was not according to Greek usage, the 
consul replicd that he did not care for Greek usage; that by Roman 
usage he had authority over those who had surrendered deliberately ; 
and ordered forthwith the ambassadors to be thrown into chains. Do 
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Grxcorum, respondisse consulem, nihil se curare, quid Greci 

esset moris, se more Romano imperium habere in deditos suo 
decreto, et catenis vinciri legatos jussisse. In Graco est, wepi 

τοῦ δέοντος xai καθήκοντος ποιεῖτε λόγον, δεδωκότες ἑαυ- 

τοὺς εἰς τὴν πίστιν; de officio et decoro hic disputatur, 

cum jam vos fidei nostra permiseritis ? Ex his verbis appa- 

ret, quantum impune et non violato gentium jure facere possit 

is, in cujus fidem populus aliquis se permisit. Neque tamen 

hac potestate usus est ltomanus consul, sed et legatos dimisit, 

et A:tolorum concilio de integro deliberandi fecit, potestatem. 

Sic populus Romanus Faliscis respondisse legitur, edoctum se, VaL Max. vi 
Faliscos se non potestati sed fidei Romanorum commisisse: et 

de Campanis legimus, eos non federe sed deditione in fidem nv. vii 9. 
venisse. 

5 Ad officium vero ejus, cui facta est deditio, non male 
retuleris Senecs illud: clementia liberum arbitrium habet : Lis it a 
non sub formula, sed ex &quo et bono judicat, et absolvere 
illi licet, et quanti vult taxare litem. | Neque referre exis- 
timo, an dedens se dicat se dedere alterius sapientiz, an mo- 
derationi, an misericordie : haec enim omnia blandimenta sunt ; 
res manet, ut victor arbiter fiat. 


δίκην σφᾶς atrove παραδιδόναι, ut pag. 453. Ed. H. Steph. ubi additur, 
Thucydides libro 111. (cap. 67) ait: στὴν πᾶσαν etc.) 

καθ’ αὑτῶν ἐπιτρέπειν ἐξονσίαν, ut |! Nobilis est apud Polybium] In ex- 
Diodorus Sicolus Lib. x1v. (Cap. 112.  cerptis legationum num. 13. 


you, he said, talk of duty and decorum, when you have given yourselves 
up to our faith? From which words, we see how much may be done 
with impunity, and without violating the Laws of Nations, by him to 
whose faith an adversary has surrendered himself. For the Roman 
consul did not use this power; but dismissed the ambassadors, and 
allowed the Etolian council to deliberate afresh on this subject. So 
the Roman people answered to the Falisci, that it had learnt, that they 
had committed themselves, not to the power, but to the faith of the 
Romans; and of the Campanians, wo read that they came into faith 
with the Romans, not by leazuc, but by surrender. 

5 But with reference to the duty of him to whom the surrender is 
made, wo may apply what Seneca says: Clemency is not governed by the 
rules of law, but judges fairly, and can absolve the offender, or tax the 
contest at what rate it pleases. Nor do I conccive that it makes any 
difference, whether he who surrenders, professes to give himself up to 
the wisdom, or moderation, or mercy of the victor. All these are 
merely soft words: the fact remains, that tho victor is the arbiter. 


a a. ῖὴν ΡΥ ΡΥ ἋΣ 5 € m ee rn 
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LI. Sed sunt tamen ct deditiones conditionatz», quze aut 
singulis consulunt?, ut quibus vita salva, aut corporum libertas, 
&ut et quedam bona excipiuntur; aut etiam universitati : 
quarum nonnulle etiam mixtum quoddam imperium possunt 

Li». 1. 3.417. inducere, de quo egimus alibi. 

LII.  Accessiones pactionum sunt obsides et pignora. 
™ Obsides diximus dari aut sua voluntate, aut ejus qui imperium 
habet: nam in summo civili imperio comprehenditur et jus in 
actiones subditorum, ut in bona, Sed civitas aut ejus rector 
tenebitur illud incommodum ei, qui patitur, aut proximis re- 
pensare; et si plures «int, quorum quis obses erat, reipublice 
nihil intersit, danda opera videtur, ut sorte res dirimatur. In 
vasallum, hisi idem subditus sit, jus hoc feudi dominus non 
habet: neque enim reverentia et obsequium, quz debet, huc 
usque pertingunt. 

LIII.  Interfici obsidem posse diximus per jus gentium 
externum ; non etiam interno jure, nisi par ipsius culpa acce- 
dat. Servi quoque non fiunt: imo et jure gentium bona 


9 Sic Phocewenses, dum sese dedunt  num.10. J. 8. 
ZEmilio, pacti, ne quid hostile pateren- = Obsides dirimus dari] Hoc libro, 
tur, narrante Livio, Lib. xaxvir c.32. — c. iv. § 14. vide et caput xi. § 18. 


LI. There are also conditional surrenders, which secure the 
interests of individuals ; so that their lives, or liberties, or goods, are 
excepted; or of the whole body; and some such conventions may 
even give rise to a mixed authority between the parties; of which we 
have elsewhere spoken. 

LII. Hostages and Pledges are accessories to conventions. Hos- 

) Faxes as we have said, are given either by their own will, or the will 
of him who has authority over them. l'or in a supreme civil sove- 
reignty, is comprehended a right over tho actions of subjects, as well as 
their goods. But the state, or its ruler, will be bound to make compen- 
sation for the inconvenience to the person who suffers, or his near 
relations. And if there are several persons, among whom it makes no 
difference to tho state which is the hostage, it appears proper that the 
matter should be settled by lot. A vassal, except he be a subject also, 
is not liable to such a right on the part of the seignior: for the 
reverence and obedience which he owes his lord do not go so far as 
this. 

LIII. The putting to death a hostage is, as wo have said, lawful 
by the external Law of Nations; but not by internal rightness, except 
there be a corresponding crime on his side. Also hostages do not 
become slaves: but on the contrary, by the Law of Nations they can 
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jure cautum est, ut bona eorum in fiscum cogantur. I Divws, Y. 


LIV. An fugere obsidi liceat, quicritur? et constat non ct 
licere, si ab initio aut postea, quo laxius haberetur, fidem de- 
derit. Alioqui videtur non is animus fuisse civitatis obligandi 
civem ne aufugeret, sed hosti dandi facultatem qualis vellet 
custodis. Et sic defendi potest ΟἹ. factum. Sed etsi ipsa riv. s. 13 
nihil peccaverat, "civitas tamen recipere et retinere obsidem 
non poterat. Sic Porsenna: si non dedatur obses, pro rupto Dict. e. 13. 
se fedus habiturum. Deinde: Romani pignus pacis ex 
federe restituerunt. 

LV. Odiosa autem est obsidum obligatio, tum quia liber- 
tati inimica, tum quia ex facto alieno venit. Ideoque stricta 
interpretatio hic locum habet: quare in unam causam dati, in 
aliam retineri non poterunt: quod ita intellige, si aliud quid 
sine obsidum accessione promissum sit. At si in alia causa 
fides jam violata sit, aut contractum debitum, jam poterit 
obses retineri, non ut obses, sed eo gentium jure, quo subditi 


Ὁ Civitas tamen recipere et retinere — illud Virgilii (ZEn. vri. 651): 
obsidem non poterat] Vide Plutarchum Vinclis innaret Cleelia ruptis. 
in Publicola hac de re. (Pag. 107.) Ad Vinculis federis ait Servius: 


hold property and leave it to their heirs; though by the Roman law, it 
is provided that their goods shall go into the public treasury. 

LIV. It is made a question, whether it is lawful for a hostage to 
make his escape. And it appears plainly that it is not lawful, if, either 
at first, or afterwards, he have given his word, in order to be in looser 
custody. Without such a condition, it would seem that the state had 
not the intention of binding its citizen not to escape, but of giving the 
enemy the power of keeping him as they chose. And in this way, the 
act of Clelia may be defended. Dut although she had not been in 
fault, the city could not receive and keep the hostage. So Porsenna: 
If the hostage were not given up, he would hold the treaty broken: and 80 
the Romans gave up the pledge of peace according to the treaty. 

LV. However, the obligation of hostages is odious; both because 
it is against liberty, and because it punishes a person for what another 
has done.- Therefore, in such cases, a strict interpretation is applicabl 
And thus, persons given up on one account cannot be retained on 
another: which is to be understood with this condition, If anything ' 
else be promised without the stipulation of hostages. But if, in the 
other cause, faith have been violated, or a debt contracted, the hostage 
may then be retained; not as a hostage, but by that part of the Law 
of Nations by which subjects. may be detained for the act of their 
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ex facto imperantzum defineri posui, κατ΄ ἀσὰρολγψίαν: 
«uod ipsum tzxmem ve fiat, caveri poteri, adjects pacto de 
reddendis obmdibus, vis id, cnjus nomme dati erent, mepleten 
exit. 

LVL Qu obses dais est, tantum πὶ alierem capüvum 
aut ebudem redimat, eo mortno hberatur- mam m Hilo, dum 
moriter, jus pignoris exstinctam est, wt m captivo redemto 
mom debeter, quod in personz locum smccessit, ita nee hic 
persona manciut obligata, que persons vicaria facta est. Sic 
Demetrias a senatu “iomano mon imique postalabat dimitti, ὡς 
᾿ντιόχον ne» ἀντιξοθεὶς, ArT:0y0v ca ἀτοθανόστος, inquit 
Appianus Justinus ex Trogo: Demetrius, qui obses Rome 


Lo 15.2 erat, cognita morte Antiochi fratris, senatum adiit, obsi- 


demque se (malim legere obsidem inquiens se?, ut cohzreat 
oratio) viro fratre venisse, quo mortuo, cwjus obses sit, 
ignorare. 

LVIL —. Rege autem, qui fedus fecit, mortuo, an teneatur 
&dhuc obses, pendet ab eo, quod alibi tractavimas, an fed :s 
habendum sit personale an reale: nam accessoria non pos- 
9 Hasc conjecturam, tacito momime trahatur de voce Obeidem, ut habent 
Asctoris, rejicit Matthias Bernecceres; — nonnulli MSS. Quod ultimum verias 
tuetur antem J. Schefferas, nisi que de- videtur. J.B. 


rulers. But it may be provided that this shall not be done, by adding a 
covenant, that tho hostages shall be given up, when that, on account 
of which they were given, has been fulfilled. 

LVL He who is given as a hostage, only to redeem another who is 
& prisoner or a hostage, is liberated, on the death of that other. For 
in bim, when he dies, the right of the pledge is extinguished ; as Ulpian 
said of a prisoner who is ransomed [and dies before the ransom is 
paid). Wherefore, as in Ulpian’s question, the price is not duc, so here 
too, the person of the vicarious hostage is not bound. Thus Demetrius 
justly demanded of the Roman senate to be set free, as having been 
given up for Antiochus, and Antiochus being dead. This being so, he 
said he did not know whom he was hostage for. 

LVII. When the king is dead who made the convention, whether 
the hostage be still bound, depends on the question which we have 
elsewhero treated, whether the convention is to be held personal or 
real: for accessory circumstances, such as hostagés, cannot be a reason 
for receding from the rule, in the interpretation of the main articles. 
The accessories must fullow the nature of the main business. 
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sunt efficere, ut in principalium interpretatione a regula rece- 
datur: ejus autem naturam et ipsa sequi debent. 

LVIII. Obiter hoc addendum est, obsides interdum non 
accessionem esse obligationis, sed revera partem principalem : 
ut cum quis ex contractu factum promittit non suum, et quia, 
eo non prsestito, tenetur ad id quod interest, ejus vice obsides 
obligantur: quam fuisse videri sententiam Caudins sponsionis 
diximus alibi. Non dura tantum, sed et iniqua est sententia Lih ἡ. 15 
existimantium, obsides etiam sine consensu suo alterum ex Alb. Gent. i 
facto alterius posse obligari. 

LIX. Pignora quzdam communia habent cum obsidibus, 
quzdam propria. Commune, quod et ex alio jam debito re- 
tinentur, nisi obstet data fides: proprium, quod qus de iis 
est pactio, non tam stricte sumitur, quam illa de obsidibus: 
neque enim squale est odium. Kes enim natz sunt, ut te- 
neantur, non et homines. 

LX. Illud alibi quoque diximus, nullum tempus id effi- Liv it. « 615. 
cere posse, ne luitio sit pignoris, si id prestetur, pro quo pig- 
nus suppositum est, Nam qui actus causam veterem et notam 
habet, non creditur ex nova procedere. Ideo patientia debi- 


LVIII. This however may be added in passing: that sometimes 
the hostages are not an accessory part of the obligation, but really a 
principal part; as when any one, by contract, promises something to 
be done by another; and, that not being performed is held to the 
amount of interest involved in the agreement; then his hostages are 
bound in his place; which was the doctrine held in the Caudine con- 
^ vention, as we have elsewhere stated. The opinion of those who hold 
that hostages are bound for one another’s acts, even without their own 
consent, is bard and unjust. 

LIX. Pledges have some points in comn n with hostages, some, 
peculiar, It is common to the two, that being given for one thing, 
they may be retained for another, except a stipulation to the contrary 
have been made. And it is peculiar to Pledges, that the covenant 
which is made concerning them, is not to be taken 50 strictly as that 
concerning hostages: for things are made, to be held as property; 
men are not. 

LX. We have also said elsewhere, that no period of time can 
supersede the obligation of restoring the pledge, if that be done to 
secure which the pledge was deposited. For an act which has an old 
and known cause is not to be believed to come from a new one. 
Therefore the forbearance of tho debtor [who deposited the pledge] 
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toris veteri contractui, non derelictioni imputatur, nisi certe 
conjecturze aliam interpretationem exprimant: ut si quis luere 
cum vellet, impeditus id silentio transmisisset tanto tempore, 
quod ad consensus conjecturam sufficere possit. 


is to be ascribed to the old contract, not to derelict; except well- 
founded conjectures point to another interpretation: as if when any 
one wished to resume the pledge, and was prevented, he had passed 
it over for so long a time as to give room for a presumption of con- 
sent. 


II. 


IV. 


XV. 
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DE FIDE MANENTE BELLO, UBI DE INDUCIIS, COM- 
MEATU, CAPTIVORUM REDEMTIONE. 


Inducice quid sint, et an 
id tempus veniat pacis an 
belli nomine. 
Vocis origo. 
Nova indictione post in- 


. ducias non opus. 


Quomodo computanda sint 
tempora induciis pref- 
nita. 

Quando obligare tne'pi- 
ant. 

Quid per inducias liceat. 
An retrocedere et reficere 
sonia, et similia: 

De locis occupandis dis- 
tinctio. 

An redire possit, qui vi 
majore retentus est, circa 
exitum induciarum. 

De specialibus inducia- 
rum pactionibus, et quo 
inde queri solent. 
Induciarum pactionibus 
ab altera parte ruptis, 
alteram bellum movere 
posse. 

Quid si pena addita fue- 
rit? 

Privatorum facta quando 
inducias rumpant. 

In jure commeandi extra 
inducias qualis sumenda 


interpretatio. 


Qui militum nomine ve- 


XVI. 


XVII. 


XVIII. 


XIX. 


AX. 


XXI. 


XXII. 


niant. 

Ire, venire, abire, quo- 
modo hic accipienda : 

De extensione ad perso- 
nas: 

Ad bona. 

Comitis et gentis nomine 
qui veniant : 

An concessio. juris com- 
meandi morte extingua- 
tur: 

Quid si data sit, donec 
qui dedit voluerit ? 

An securitas et extra 
territorium debeatur. 


. Favor redemtionis capti- 


vorum : 


. dn lege interdici redem- 


tio possit, distinctione ex- 
plicatur. 

Jus in captivum cedi 
posse: . 
Posse ab uno, pretium 
pluribus deberi : 


. Conventio an rescindi pos- 


sit, ob divitias captivi ig- 
noratas. 


 XXVIIL Que bona capti capto- 


rem sequantun, 


XXIX. An heres pretium debeat, 


XXX. 


c. stinétione explicatur. 
An redire debeat qui di- 
missus est, utealterum li- 
beret, eo mortuo. 


OLENT et inter bellum a summis potestatibus con- 
cedi quredam, ut cum Virgilio et Tacito loquar, belli ; s ss» 


commercia, Homero συνημοσύναι, qualia sunt inducim, com- 


CnaPTER XXI. - Of Faith while war continues; of Truce; of Safe 
. Passage; of Ransom. . 


Ann. xiv. 33. 
et Híst. iii. ul. 
Iliad. 


. xxii. 


v. 61 


I. 1 Even during war, the supreme authorities are wont to UM 


Cap. 1. 


Ethie. Nic. 
L3 


Lib. viii 6. 
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meatus, captivorum redemtio. Induciz sunt conventio, per 
quam, bello manente, ad tempus bellicis actibus abstinendum 
est. Bello, inquam, manente: nam, ut Cicero ait Philippica 
octava, inter bellum et pacem nihil est medium: et bellum 
status est nomen, qui potest esse etiam cum operationes suas 
non exserit : : δοκεῖ ἐνδέχεσθαι καὶ καθεύδειν € εχοντα τὴν 
ἀρετὴν 5 av paxeiv διὰ βίου, ait Aristoteles : feri potest, 
ut virtute quis sit praeditus et aut dormiat aut vitam agat 
actione vacuam. Idem alibi: οἱ τόποι ov διαλύουσι τὴν 

(May ἁπλῶς, ἀλλὰ τὴν ἐνέργειαν" non ipsam amicitiam 
dissolvunt locorum intervalla, sed usum ejus. Andronicus 


Poreph. L1 Rhodius: τὴν ἕξιν ἐνδέχεται ὑπάρχουσαν μηδὲν ἀποτελεῖν" 


Cap. 1. 


Hor. L Sat. 3. 
v 


| 


habitus esse potest, ita ut. nihil operetur. Eustratius ad 
sextum IVicomacheorum : ἡ ἕξις πρὸς τὴν ἁπλῶς δύναμιν 
ἐντελέχεια λέγεται" πρὸς δὲ τὴν ἐνέργειαν καὶ προαίρεσιν 
δύναμις, ὡς ἐν τῷ κοιμωμένῳ γεωμέτρη γεωμετρία" habitus, 
potentie simpliciter dicte ratione habita, actus dicitur : at 
ipsi actioni sive exercitio comparatus vocatur potentia, ut 
ars mensoria tn dormiente mensore. 

* Ut quamvis tacet Hermogenes, cantor tamen atque 

Optimus est modulator: et Alfenus vafer omni 

> Abjecto instrumento artis, clausaque taberna 


Sutor erat. 
* Ut quamvis tacet Hermogenes] Se- b Abjecto instrumento artis, cla fae 
neca de Beneficiis 1v. c. 21. Est diser- berna 
tus, etiam qui tacet. Sutor erat] 


certain kinds of intercourse among tho hostile parties; as Truce, Safe 
Passage, Ransom. Truce is a convention, by which, the war remain- 


‘ing, the parties are for a time to abstain from warlike acts. I say, the 
‘war remaining; for as Cicero says, between war and peace, thore is 


no medium; and war is the name of a state or condition which may 
exist, even when it does not exhibit its operations: according to Aris- 
totle'& distinction, of virtu@gror qualities which may continue to exist, 
even while they are not exerted. And so his commentators, as Andro- 
nicus, speak of a habit which exists without the act; and Eustratius, 
who exemplifies it by a geometer in whom geometry resides, though 
he be asleep. And so Horace. 

2 And thus, as Gellius says: A truce is not peace; for the war 
remains, though the fighting ceases, And in another: A truce is a. sus- 
pension of war. Which I mention to shew that if any convention be 
made which is to be valid in time of war, it is valid also during a 
truce, except it plainly appear that, in tho convention, it is not war 
which is looked to, but the operations of war. And on the other hand, 
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2 Sic ergo, ut et Gellius dixit, non paz est inducie: Noct. Attic. 
bellum enim manet, pugna cessat. Et in panegyrico Latini c» s 
Pacati legimus: inducie bella suspendebant. Quod eo dico 
ut sciamus, si quid convenit, ut belli tempore valeat, id per 
inducias quoque valere, nisi manifeste appareat, non statum 
spectari sed ipsas functiones. Contra, si quid de pace dictum 


.erit, id induciarum tempore locum non habebit; quanquam 


Virgilius pacem sequestram dixit, Servius ad eum locum AEn. xi, 133. 
pacem temporalem, ut et Thucydidis scholiastes εἰρήνην πρόσ- A« Ad Liv. i 4n. 
καιρον, πόλεμον ὠδίνουσαν, Varro pacem castrorum, pauco- ad. Ozon. 
rum dierum: qu: omnes sunt non definitiones sed delinea- 

tiones quedam, ezque figurate. — Qualis et illa Varronis, cum 

inducias dixit bellorum ferias, potuerat et belli somnum dicere. 

Sic et ipsas forenses ferias pacem vocavit Papinius; et som- 

num! Aristoteles vinculum sensuum, quo exemplo et inducias 

belli vinculum recte dixeris. 

9 In M. Varronis autem expositione, quam et Donatus AdTer. Ew. 
sequitur, hoc recte reprehendit Gellius, quod paucos dies adje- y,)5, .. 
cit, ostendens solere et in horas dari, addam ergo et in annos 
etiam viginti, triginta, quadraginta, etiam centum: quarum 
apud Livium exempla, que et illam Pauli Jurisconsulti defi- I. pestis, 
nitionem redarguunt: inducie sunt cum in breve et in pra- cept i1. 
sens tempus convenit, ne invicem se lacessant. 


Seneca dicto jam loco : artifez est etiam ! Vide Philosophi Librum De Som- 
cui ad ezercendam artem instrumenta πο et Vigilia, cap. 3. in ine. J. B. 
non suppetunt. 


if anything is said of peace, that will not hold for the time of truce: 
although Virgil calls a truce a sequestral peace, which Servius, on the 
passage, explains as a temporary peace. As also the Scholiast on 
Thucydides, an occasional peace, or a war in "'bour. Varro calls it a- 
camp-peace, ἃ peace of a few days; but all these are not definitions, 
but descriptions, and metaphorical descriptions. So too is that of 
Varro, when he calls a truce the holiday or vacation of war. He might 
have called it a slumber of war. So the holiday produced by the 
forensical ceremonies is called a peace bv Papinius. Aristotle calls 


. Bleep the chain of the senses; and adopting that image, you might call 


a truce the chain of war. 

3 In the exposition of Varro's words which Donatus follows, Gellius 
rightly reprehends his having added, “a peace of a few days;" and 
he shews that truces were granted for hours. And I add further, that 
truces have been made for yoars, as twenty, thirty, forty, even a hun- 
dred; of which we have examples in Livy, which shew tho error of 


Lib. li. 16. 
j 20. 


Gell. xix. 8. 


d. loco. 
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4 Fieri tamen poterit, ut si appareat, alicujus conventionis 
rationem unicam et per se moventem in solidum fuisse cessa- 
tionem actuum bellicorum, ut tunc, quod de pacis tempore 
dictum est, per inducias valeat, non ex vi vocis, sed ox mentis 
certa collectione, do qua alibi legimus. 

II. Videtur autem induciarum nomen non ab eo, quod 
Gellius vult, inde uti jam, nec ab endoitu, id est, introgressu, 
ut Opilius voluit, venisse, sed quod inde, id est, a certo tem- 
pore otium sit, quomodo ἐκεχειρίαν Grxci vocant. — Apparet 
enim etiam ex Gellio et Opilio, veteribus per ¢, non per c lite- 
ram scriptum hoc n.:nen, quod nunc pluraliter profertur, olim 
haud dubie etiam singulariter. Vetus scriptura fuit indoitia: 
nam otium tunc oitium enunciabant a verbo oit, quod nunc 
uti dicimus, ^sicut ex poina (nunc ponam scribimus) fit punto, 
et ex Poino (qui nunc Penus) fit Punicus. Sicut autem 
ex eo quod est ostia, ostiorum, factum est nomen ? Ostia 
Ostie: sic ex indoitia indoitiorum, factum est indoitia, in- 
doitie, deinde indutia, cujus, ut dixi, plurale nunc tantum in 
usu est: olim, ut Gellius monuit, etiam unitatis numero en..a- 


€ Sicul ex poina (nunc penam scri- — ZEneidos ad vocem merorum. (vers. 24.) 
bimus) fit punio] Vide Servium in x. 4 Ostia Ostie] Et ex ostrea, ostre- 


that definition of Proclus the Jurist: A truce is, when for a short and 
present time, a, convention is made, that the parties are not to attack each 
other. 

4 It may however happen, that if it appear that the sole moving 
reason of any convention was the cessation of warlike acts, that then, 
what is said of the time of peace shall hold for a time of truce; not 
from the force of the word, but from the clear inference of intention, 
of which we have elsewhere spoken. 

II. The name Znducice does not come, as Gellius would have it, 
from inde uti jam ; nor as Opilius holds, from endoitu, that is, intro- 
gression; but from inde otium, becauso from a certain time there is a 
cessation of acts. It appears also, from Gellius and Opilius, that the 
ancients wrote this word with the letter t, not c; and that though 
now it is plural only, it formerly had a singular. The old form was 
indoitia, for otium was then written oitium, from the verb oiti, which 
later became uti; as from poina (afterwards pena) came punio, and 
from Poino (afterwards Panus) came Punicus. And as from ostia in the 
plural, ostia, ostiorum, a door, came the singular ostia, osti#; so from 
the plural indoitia, inlvitiorum, came indoitia, indoitie, and thence 
indutia, of which, as I have said, the plural only remains in use, 
though the singular formerly was used, as Gellius tells us; Donatus is 
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ciabatur: non longe abit Donatus, cum inducias dictas vult, Ad re. ws. 
quod in dies otium pr:beant. Sunt ergo inducim in bello 

otium?, non pax: itaque accurate loquuntur historici, qui Liv. prt 
narrant sepe, pacem negatam, inducias datas. 

III. Quare nec nova indictione opus erit: nam sublato X 
impedimento temporali, ipso jure se exserit status belli non dese... 
mortuus sed sopitus, ut dominium et patria potestas in eo 4 39 
qui a furore convaluit. Legimus tamen apud Livium, ex 
fecialium sententia finitis induciis indictum bellum: sed nimi- 
rum istis non necessariis cautionibus ostendere veteres Ro- 
mani voluerunt quantopere pacem amarent, et quam justis de 
causis in arma traherentur. Innuit hoc ipse Livius: cum Lb. ἵν. 30. 
Veientibus nuper acie dimicatum apud Nomentum et Fide- 
nas fuerat, inducieque inde, non pax facta, quarum et dies 
exierat, et ante diem rebellaverant : missi tamen feciales, 
nec eorum, cum more patrum jurati repeterent res, verba 
sunt audita. 

IV. 1 Tempus induciis asscribi solet aut continuum, ut 
in centum dies, aut cum designatione termini, ut, usque calen- 


orum, factum est ostrea, ostrec. et Gent. Lib. vir. cap. 7. § 3, et segq. 
8 De toto isto argumento confer J.B. 
PurrzxponriUM nostrum, De Jure Nat. 


not far from this etymology, when he says that Jnducice were so called 
because they give tn dies otium, cessation for days. Inducic, or Truce, 
then, is a cessation of acts in war, not a peace; and therefore the 
historians speak accurately, when they say that peace was denied, but 
. truce granted. 

III. And therefore thero i is no need of a new declaratjon of war | 
after a truce: for the temporary impediment being removed, the 
state of war comes into play, as a mattcr of ^ “tht; it was not dead, 
but only sleeping; and revives, as the right of ownership or of pater- 
nal power revives, in a man who recovers from a state of lunacy. 
Still we read in Livy, that in pursuance of the opinion of the Feciales, 
when the truce was over, war was declared: but in fact, the old 
Romans wished to show, by those superfluous cautious, how much 
they loved peace, and by how just causes they were drawn into arms, 
Livy implies this: Truce was granted, not peace made; the last day of 
the truce had passed, and before that day, they had resumed hostilities ; 
yet the Feciales were sent, and when they made their formal application, 
they were disregarded. 

IV. 1 The time of a truce is commonly defined by its length, as, // 
for a hundred days; or by fixing the end of the term, as, till the first 


--“«. 
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das Martias. In priori ad momenta temporum facienda est 
numeratio: id enim natur: convenit: nam, qus sit ad civiles 
dies computatio, ex legibus aut populorum moribus venit. In 
altero genere dubitari solet, utrum ad quem diem aut mensem, 
aut annum dictum est duraturas inducias, is dies, mensis, 
, annus exclusus an comprehensus intelligatur. 

2 Certe in rebus naturalibus duo sunt terminorum genera, 
intra rem, ut cutis terminus est corporis: extra rem, ut flu- 
men terminus est terre. Ad utrumque hunc modum, etiam 
qui voluntate constituuntur, termini constitui possunt. Magis 
autem naturale videtur, *ut terminus sumatur qui pars sit rei: 
πέρας λέγεται τὸ ἔσχατον ἑκάστον, terminus dicitur quod 
ultimum cujusque est, inquit Aristoteles : neo usus repugnat: 
δὲ quis sic dixerit, ut intra diem mortis ejus aliquid fiat, 
v ipse quoque dies, quo quis mortuus est, numeratur. Pre- 
dixerat Cesari Spurina periculum, quod non ultra Idus Mar- 
tias proferretur.  Interpellatus ipsis Idibus, dixit ‘venisse 
quidem, sed non preteriisse. Quare multo magis sumenda est 


© Ut terminus sumatur qui pars sit f Venisse quidem, sed non prateriisse] 
rei] Baldus de statutis in verbo usque. Dion: πάρεστιν, οὐδέπω δὲ παρολή- 
Bartolus in l. patronus. D. delegatis ia. λυθεν. (Lib. xLiv. pag. 281 B. Ed. H. 
etl nupte. D. de senatoribus. Archi- Steph.) Appianus: πάρεισιν al Eidol, 
diaconus in c. ecclesias xii. 4. 1. Hie- ἀλλ᾽ οὐ παρεληλύθασιν. [Postrema 
ronymus de Monte libro definibusc. 23. — verba non tantum sunt Appiani, (De 


of March. In tho former case, the reckoning is to be made even to 
minutes: for that is the natural way. The cessation by civil days 
comes from law, or the customs of peoples. In the other case, it is 
often a doubt, whether the day or month or year to which the truce 
was to last is excluded or included in the truce. 

2 Certainly in natural things there are two kinds of boundary; 
the one, within the thing, as the skin is the boundary of the body: the 
other without the thing, as a river is the boundary of the land. And 
so, boundaries which are made by the will of man, may be settled 
either the one way or the other. But it seems more natural, that a 
boundary should be taken which is a part of the thing: a terminus is 
the last part of a thing, as Aristotle says: nor is use against this. The 
lawyers say: If any one says that a thing is to be done before the 
day of his death, the day on which he dies is reckoned in. Spurina 
predicted to Cesar a danger which would not be protracted beyond 
the Ides of March. And when ho was interrogated on the Ides them- 
selves, he said the Ides were come, but not gone. And therefore this 
interpretation is much tho rather to be taken, when the prolongation 


a oa | 
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hee interpretatio, ubi temporis productio favorem in se habet, 
ut in induciis que humano sanguini parcunt. 

3 At vero, a quo die mensura aliqua temporis incipere 
dicitur, is dies intra mensuram non erit: quia ejus propositio- 
nis vis est discernere, non conjungere. 

V. Illud obiter addam, inducias et si quid est simile, 
ipsos contrahentes statim obligare ex quo contractus absolutus 
est: at subditos utrinque obligari incipere, ubi induci: acce- 
perunt formam legis, cui inest exterior qurmdam publicatio : 
qua facta statim quidem incipit habere vim obligandi subditos, 
sed ea vis, si publicatio uno tantum loco facta sit, non per 
omnem ditionem eodem momento se exserit, sed per tempus 
sufficiens ad perferendam ad singula loca notitiam. Quare 8i 


quid interea a subditis contra inducias factum sit, ipsi a poenis Bart adt 


omnes pop. 
immunes erunt, *neque tamen eo minus contrahentes damnum Pan ¢ 2 de 


resarcire debebunt. Fe. n. 1. 


VI. 1 Quantum per inducias liceat, quantum non liceat, 
ex ipsa definitione datur intelligi. llliciti enim sunt omnes 


Bell. Civ. Lib. 11. pag. 522.) sed et tes damnum resarcire debebunt] Ut de 
PrurARCH!, qui tribuit ea Haruspici, Scioneapud Thacydidem rv. (Cap. 122.) 
Cesarem de adventu Iduum sibi gratu- — Defendi itaque non potest quod ab 
lantem castiganti, Vit. Ces. pag. 737 E. — Hispanis in Italia factum narrat Mari- 
Tom. it. Ed. Weck. J. B. ana X1vilt. 7. 

2 Neque tamen eo minus contraken- 


of the time has a favourable effect; as in a truce which spares human 
blood. 

8 But the day from which any measure of time is said to begin is 
not included; because the force of the preposition from is to disjoin, 


" not to conjoin. 


V. I will add this by the way, that a truce or any similar trans- 
action binds the contracting parties immediately, as soon as the con-| 
tract is made: but that subjects on both sides begin to be obliged, 
when the truce has taken the form of a law, in which is involved some! 
external publication: and this being done, it immediately begins to 
have force to oblige subjects: but that force, if the publication is 
made at one place only, does not operate through the whole govern- 
ment at the same moment; but in a time sufficient to carry the know- 
ledge to each placo. Wherefore, if anything be in the mean time 
done by the subjects against the truce, they will not be liable to 
punishment: but nevertheless the contracting parties will be bound 
to make good the damage. 

VI. 1 What is lawful during the truce, and what is not, is given 
to be understood by the terms themselves which are employed. All 


[oror. 111. ] ^ 


Lib. xl. 27. 


AEn. xi. 181. 
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actus bellici, sive in personas, sive in res, id est, quicquid vi 
fit adversus hostem : id enim omne per induciarum tempus fit 
contra jus gentium, ut in concione ad milites loquitur L. 
ZEmilius apud Livium. 

2 Etiam qu: res hostium casu aliquo ad nos pervene- 
runt, es reddendo» erunt, etiamsi ante nostra fuissent: quia, 
quod jus externum attinet, ex quo hzc dijudicanda sunt, ip- 
sorum sunt facte: et hoc est, quod ait Paulus jurisconsultus, 
. induciarum tempore postliminium non esse, quia postliminium 
requirit, ut antecedat jus bello capiendi: quod per inducias 
non est. 

3 Ire et redire ultro citroquo, sed eo paratu, qui pericu- 
lum nullum ostentet, licet. Notatum hoc "a Servio ad illud 
Maronis, Mixtique impune Latini, ubi et hoc narrat, obsessa 
urbe à Tarquinio inter Porsennam et Romanos factis induciis, 
cum ludi Circenses in urbe celebrarentur, ingressos hostium 
duces curuli certamine contendisse et victores coronatos. 

VII. Interius recedere cum exercitu, quod Philippum 


Lib xxxi 38 fecisse legimus apud Livium, cum induciis non pugnat: nec 


ii. 13. n. 8. 


h A Servio] Ad x1. ZEneidos. (vers. !. Nisi quid specialius convenerit] Ut 
134.) apud Parutam Lib. rtr. 


acts of war, whether against persons or against things, are unlawful; 
that is, everything that is done against an enemy. Everything of that 
kind is, in time of truce, against the Law of Nations; as L. Emilius 
says in his speech to the soldiers in Livy. 

2 Even things belonging to the enemy, which have, by any chance, 
come into our hands, are to be restored; and this, even if they had 
previously been ours: because, so far as regards external right, by 
which such things are to be judged, they have becomo theirs. And 
this is the purport of what Paulus the jurist says, that in time of 
truce, there is no postliminium; because postliminium requires that 
the right of capture in war should precede; whicb, in time of truce, 
cannot be. 

3 It is lawful to go and return on either side, but with such appa- 
ratus only as shews that there is no danger. This is remarked by 
Servius upon Virgil, Mixtique impune Latini: where he also relates, 
that when the city was besieged by Tarquin, and truce was made 
between Porsenna and thé Romans, when the Circensian games were 
celebrated in tho city, the leaders of the enemy entered and contested 
in a chariot-race, and were crowned as victors. 

' WII. To retire into the interior of our own torritory, as we read 


in Livy that Philip did, is not at variance with a truce; nor to repair 
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reficere moenia, nec militom conscribere, !nisi quid specialius 
convenerit. 

VIII. 1 Corruptis hostium przsidiis loca invadere quae 
ipsi tenebant, haud dubie contra inducias est: talis enim ac- 
quisitio justa esse non potest, nisi ex jure belli. Idem ha- 
bendum, si qui subditi deficere ad hostem velint. Exemplum 
est apud Livium, lib, xiu: Coroncei et Haliartii favore cap. «. 
quodam insito in reges, legatos in Macedoniam miserunt 
presidium petentes, quo se adversus impotentem superbiam 
Thebanorum tueri possint. Cui legationi responsum ab 
rege est, presidium se ob inducias cum Romanis factas 
mittere non posse. Apud Thucydidem libro quarto Brasidas cep. 13. 
Mendam civitatem ab Atheniensibus ad Lacedaemonios defici- 
entem induciarum tempore recipit: sed additur excusatio, 
quia habebat qua ipse vicissim Athenienses criminaretur. 

2 Derelicta sane occupare licet, dum vere derelicta, id 
est, eo animo ne amplius sint quorum fuerant, non si incusto- 
dita, sive custodia ante inducias sive factis induciis omissa 
sit: dominium enim manens injustam facit alterius possessio- 
nem: quo refelitur Belisarii adversus Gothos cavillatio, qui Pros. 
tali obtentu ‘loca przsidiis nudata per inducias invaserat. * 


k Loca prasidiis nudata) Portum, Centum-cellas, Albanum. 


the walls of fortified places; nor to raise soldiers, except there be 
some more special convention. 

VUI. 1 To corrupt the garrisons of the enemy, and so to obtain 
possession of places which they hold, is undoubtedly in contravention 
of a truce; for such an acquisition cannot be just, except by the right 
of war. The same is to be held, if subjects wish to revolt to the 
enemy. We have an example in Livy. Those of Corona and Haliartus 
being inclined to kings, sent ambassadors into Macedonia to ask fora 
garrison to defend them against the Thebans; to whom the king answered, 
that on account of the truce with the Romans he could not send a garri- 
son. .In Thucydides, Brasidas took possession of Menda, which 
revolted from the Athenians to the Lacedcemonians during the time 
of truco: but there is added the excuse, that he had things to com- 
plain of in return against the Athenians. 

2 It is lawful in time of truce to occupy what is derelict; provided 
it is truly derelict, that is, left with the intention of not being resumed 
by those to whom it had belonged; not if it is merely unguarded ; 
whether the custody were withdrawn before the truce, or after the 
truce was concluded, For the ownership remaining, makes the pos- 
session of the other party unjust. And by this rule, tho false plea 
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IX. 1 Qusritur, an qui vi majore impeditus quo minus 
recederet, intra fines hosticos deprehenditur postquam exie- 
rint induciz, jus redeundi habeat? Si jus externum gentium 
respicimus, non dubito quin hic par sit ei, qui cum in pace 
venisset bello repente exorto inter hostes fato suo deprehen- 


τιν, μι. 9, ditur, quem captivum manere ad pacem usque supra notavi- 
mus; neque justitia interna deest, quatenus bona et actiones 
hostium pro debito civitatis obligantur, et in solutum capiun- 
tur: nec magis hic quod queratur habet, quam tot alii inno- 
centes, in quos bellorum mala recidunt. 

L.Czsr.1  — 2 Nec que de commissi causa circa merces tractantur 


Lr 2D adferri huc debent, nec quod apud Ciceronem est De Znven- 
de publican. tione secundo, do nave rostrata vi ventorum in portum delata, 


quam ex lege quzstor publicari volebat. Ibi enim vis major 
a peena liberat; hic proprie de pena non agitur, sed de jure 
quod certo tantum tempore interquiescebat. "Tamen quin 
talem remittere benignius, quin et generosius sit, nullam habet 
dubitationem. 


1 Si obsessis data inducia tantum — tanis apud Procopium. (Gotthic. 111. 8.) 
ne oppugnentur] Ut a Totila Neapoli- m Interdum personis cavetur, non et 


of Belisarius against the Goths is refuted ; for he, on such a pretence 
had seized in time of truce places stripped of their garrisons. _ 

IX. 1 It is made a question, whether he who, being prevented by 
major force* from retreating, is caught within the boundaries of the 
enemy after the period of the truce has expired, has the right of 
returning. If we regard the external Law of Nations, I do not doubt 
that such a person is in the position of one who, having come in peace, 
is, by the sudden breaking out of war, caught by accident among ene- 
mies; and we have noticed before that such a one remains a prisoner 
till a peace. Nor is internal justice wanting for such a proceeding; so 
far as the goods and actions of enemies are bound for the debt of the 
state, and are taken towards its payment. Nor has such a person 
more ground to complain, than so many other innocent persons upon 
whom the calamities of war fall. 

2 Nor ought there to be urged, on the other side, the cases of mer- 
chandises which, by stress of weather, are carried past the place where 
dues are to be paid, and which nevertheless are excused}; nor the 
case mentioned by Cicero, of a ship of war, forced by stress of weather 
into a port, where its entering was contrary to the law, and which the 
questor wanted to confiscate. For in these cases, the operation of 


© Force majeure : force which cannot be effectually resisted. 
+ So Gronovius understands the case, 
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X. Sunt et quxdam per inducias illicita, ob specialem 
conventionis naturam ; ut si tantum sepeliendorum hominum 
causa dats sint inducie, nihil erit immutandum: sic !si ob- 
sessis dat» induci tantum ne oppugnentur, jam auxilia et 
commeatus admittere non licebit : nam cum tales inducize alteri 
partium prosint, non debent interim ejus, qui dedit, causam 
duriorem facere. Interdum et convenit, ne commeare liceat. 
? Interdum personis cavetur, non et rebus: quo casu si ad res 
defendendas ledantur persone, nihil contra inducias fiet: 
nam cum liceat res defendere, personarum securitas ad id 
quod principale est, non quod in alicujus conscquentiam venit, 
referenda est. 

XI. Si fides induciarum a parte altera rumpatur, quin 
leeso liberum sit etiam sine indictione ad arma venire, frustra 
dubitatur: nam capita conventionis insunt conventioni per 
modum conditionis, ut paulo ante diximus. — Rteperias quidem Léresee, - 
in historiis exempla eorum qui sustinuerint in finem inducia- «20 $38. 
rum. Sed et bellum illatum Hetruscis et aliis, quod contra Liv. fx. 4l. 


x. 
3 


rebus] Vide c. significat 11. de Juda@is. exempla habes apud Procopium et Me- 
De induciis cum exceptione locorum — nandrum Protectorem. 


— -.. 


major force excuses tho party from the penalty: but in our case, the 
question is not properly concerning penalty, but concerning a right 
[of war), which was quiescent only during a certain interval of time. 
But that to remit such rights is more humane, and also more gene- 
rous, admits of no doubt. 

X. There are also some things which are unlawful during a truce, 
in consequence of the special nature of the convention: as if a truce 
is granted, only for the sake of burying the dead, nothing is to be 


— -..... 


changed; and if a truce is given to a besieged place, only that they 
aro not to be assaulted, it will then not be Jawful ta admit aid and 
provisions: for since such a tructte piven zs an advantage to one of 
the parties, it ought not to damage the position of him who granted 
it. Sometimes also it is stipulated, that it shall not be lawful for 
persons to pass between the parties. Sometimes such passage is 
granted to persons, but not to things; in which case, if persons are 
hurt in resisting the passage of things, the truce is not broken. For 
since it is lawful to oppose the passage of things, the security of per- 
sons is to be referred to that which is principal, not to that which is a 
matter of consequential result merely. 

‘XI. If the faith of the truce be broken on one side, there is no 
ground for doubting whether it be open to the other party to return 
to the employment of arms, even without a declaration; for the 
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inducias fecissent, legas: que diversitas argumento est, jus 
ita esse ut dicimus, sed eo jure uti vel non uti, in arbitrio 
esse ejus, qui lzsus est. 

XII. Illud constat, si poena conventa poscitur et persol- 
vitur ab eo qui contra fecit, jam bellandi jus non esse: ideo 
enim pona solvitur, ut cetera salva maneant. Et contra, si 
bellum moveatur, recessum a poena censeri debet, quando 
optio data est. 

XIII. Privata tamen facta non rumpunt inducias, nisi 
publicus actus accedat, puta imperii aut ratihabitionis, que 
etiam intelligitur accedere, si qui deliquerint nec puniantur, 
nec dedantur: si non reddantur res. 

XIV. Jus commeandi extra inducias privilegium quod- 
dam est: quare in ejus interpretatione sequenda sunt quze de 
privilegiis traduntur. Est autem hoc privilegium neque ter- 
tio noxium, neque danti admodum grave: ideo intra verborum 
proprietatem laxa magis quam stricta interpretatio admittenda 


® Alexandri fides accusata) Plutar- λικῶς πολεμήσαντος es κηλὶς πρόσ- 
chus: Kal τοῦτο τοῖς πολεμικοῖς ép- εστιν" hec velut macula adhesit bellicis 
γοις αὑτοῦ τὰ ἄλλα νομίμως καὶ βασι. actionibus regis, cetera in bello agere 


Articles of the convention are parts of the convention, in the way of 
condition, as we said a little while ago. You may indeed find in 
history examples of persons who have continued to bear wrongs 
even to the end of the truce. But on the other hand, war was 
made against the Hetruscans and others, because they did acts 
against the truce; and this diversity is an argument that the right is 
as we say; but that, to uso or not to use such right, is at the option 
of the injured party. 

XII. This is certain, that if the penalty agreed upon is de- 
manded and paid by him who has acted against the truce, there is then 
no right of going to war; for the penalty is paid that everything else 
may remain unviolated. And on the other hand, if the war is resumed, 
it is to be considered that the claim of penalty is abandoned, since 
the option is given. - d 

XIII. Private acts do not touch a truce, except a public act be 
added; for example, an act of commanding the thing to be done, 
or of accepting it as valid when it is done; and these public acts 
are understood to be adjoined, if those who have offended are 
neither punished nor given up; or if the things seized are not re- 
stored. 

XIV. The right of Safe Passage out of the time of truce, is a 
privilege; and therefore in the interpretation of this right, the rules 
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est, eoque magis si non petenti datum beneficium, sed ultro 
oblatum sit; multoque magis, si ultra privatam publica que- 
dam utilitas in negotio vertatur. cjicienda ergo stricta 
interpretatio, etiam quam ferunt verba, nisi alioqui absurdum 
aliquod sequeretur, aut eo ducant probabiles admodum volun- 
tatis conjecture. Contra vero etiam extra proprietatem laxior 
interpretatio locum habebit, ut simile absurdum vitetur, aut 
ex valde urgentibus conjecturis. 
XV. Hine colligimus datum militibus commeatum non 
ad medios tantum, sed et summos duces porrigi: quia verbi 
proprietas admittit eam significationem, quanquam est et alia 
strictior. Sic nomine clericorum venit episcopus. Etiam, qui c Can. ἐν δ. s 
in classibus sunt naut, milites intelliguntur, et omnes omnino a AT De 
qui sacramentum dixerunt. L3: 
XVI. 1 In itu cautum et de reditu censetur, non hoc ex 2t tex Aer 
vi verbi, sed ut absurdum vitetur: neque enim inutile esse 
beneficium debet. Et abitus tutus intelligendus usque dum eo 
pervenerit ubi in tuto sit: unde "Alexandri fides accusata, 


et juste et regaliter soliti. (Pag. 6980.) ^ nenses in Servia habes apud Leuncla- 
Simile factum Bajazetus contra Vidy- — vium Lib. v1. 


are to be followed which are given for privileges. "This privilege, 
however, is neither hurtful to a third person, nor very burthensome 
to the giver; and thercfore within the propriety of the words, a lax 
rather than a strict interpretation is to be admitted; and still more, 
if it be not a boon given on asking, but voluntarily offered: and more 
still, if, besides private convenience, some public utility is involved in 
it. Therefore the strict interpretation is to be rejected, even when 
the words imply it, except some absurdity would otherwise follow, or 
very probable conjectures of intention point that way. And on the 
other hand, a laxer interpretation, even not included in the propriety 
of the words, will be applicable, to avoid a similar absurdity, or upon 
very urgent conjectures. 

XV. Hence we collect, that Safe Passage, granted to soldiers, is 
extended, not only to subaltern officers as well as to common soldiers, 
but also to the highest in command: because the propriety of the 
words admits of that signification; though there is another stricter 
limitation of tho expression. So under the title of Clerks, comes 
also a Bishop. Also sailors who are in fleets aro included; and all 
who are under the oath of military obedience. 

XVI. 1 In granting free passage for going, is included also re- 
turning; and this, not from the forco of the word, but to avoid an 
absurdity: for the boon ought not to be useless. And safe depar- 
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qui, quibus abitum indulserat, eos in ipso itinere jussit in- 
terfici. 

2 At, cui abire datum, non et redire : sed nec, cui venire 
concessum est, mittere poterit: nec contra: sunt enim hee 
diversa, nec extra verba exspatiari ratio cogit: ita tamen ut 
error etsi jus non det, a pena certe, si qua adjecta est, rele- 
vet. Sed et cui venire permissum est, semel veniet, non ite- 
rum, nisi temporis adjectio aliam suppeditet conjecturam. 

XVII. Patrem filius, uxor virum non sequitur, aliter 


. quam in jure commorandi: nam morari solemus cum familia, 


peregrinari sine ea. Famulus tamen unus aut alter, etiamsi 
expressus non sit, comprehensus censebitur in eo, quem sine 
tali comitdtu ire indecorum foret: nam qui aliquid concedit, 
concedit qua necessario sequuntur: necessitas autem hic mo- 
raliter intelligenda est. 

XVIII. Similiter bona non quxvis comprehendentur, sed 
4085 solita sunt ad iter assumi. 


© Non etiam ubi is qui concessit de- bus, ita ut eam emendat vir magnus 
stit posse velle, quod per mortem contin- Antonius Faber, voluero ponens τ Ὸ 
git] L. Lucius Titius 32. de donationi- ^ volueris. [Conject. Jur. Civ. Lib. rr. 


ture is understood to extend till the person comes to a place where 
he is in safety. And hence, Alexander is accused of bad faith, who, 
having granted safe departure to certaiu persons, ordered them to 
be put to death on the way. 

2 But he whois allowed to depart, is not, necessarily, allowed to 


or on the contrary, can he who is allowed to send, come himself. 


[eer on and he who is allowed to come himself, cannot send another: 


or these are different things, nor does reason compel us in this case 
to wander beyond the words; but yet so that a mistake on this sub- 
ject, though it do not give a right, yet relieves the person from the 
penalty if any be added. Also he who is allowed to come, is allowed 
to come once, not repeatedly; except by the addition of time, ground 
is given to conjecture otherwise. 

XVII. The son is not allowed to accompany the father, nor the 
wife the husband, any otherwise than is allowed in the-rzight of 
dwelling in the enemy's territory: for wo are used to dwell with our 
families, but to travel without them. But one or two servants, even 
if it be not expressed, will be supposed to be comprehended in the 
case of a person who cannot with decorum travel without such 
accompaniment: for he who concedes any favour, concedes its ne- 
cessary consequences: and necessity is here to be understood 
morally. 
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XIX. Expresso comitum nomine non sunt intelligendi 
hi,.quorum causa magis est odiosa, quam ipsius cui prospici- 
tur. Tales sunt pirate, latrones, transfugze, desertores. 
Gentis expressum nomen in comitibus, satis ostendit facultatem 
ad alios non porrigi. 
XX. Jus commeandi cum veniat ex vi potestatis, in 
dubio non exstinguitur morte concedentis, secundum ea quae 
alibi diximus de regum et aliorum imperantium beneficiis. Lib. i. 14 
XXI. Disputari solet de eo, quod dictum est in hunc snm 
modum, quamdiu voluero. Et verior est sententia eorum, 
qui existimant durare beneficium tale, etiam si novus volendi 
actus non intercedat, quia durare in dubio preesumitur, quod 
ad juris effectum sufficit; °non etiam ubi is, qui concessit, 
desiit posse velle, quod per mortem contingit. Persona enim can. ine. εἰ 
sublata, collabitur etiam illa presumtio durationis, sicut, acci- fer. ia vi-. 
dens interitu substantie. 
XXII. Commeandi autem securitas ei, cui data est, de- 
betur etiam extra territorium concedentis: quia datur contra 


c. 19.] Adde 1. locatio. 4. ff. locati: — 751. lit. p. Reinking. Lib. 11. classe 11. 
Cardinalem Tuschum pp. conclusion. 6. 8. num. 30. 


XVIII. In like manner, goods of any kind are not comprehended 
in such a grant, but only such as you usually take on a journey. 

XIX. If companions be expressed, those are not to be under- 
stood, whose case is more odious than the person himself to whom 
the grant is made, Such are pirates, robbers, deserters, refugees. 
The expression of the name of the nation of the companions per- 
mitted, shews sufficiently that the permission does not extend to 
others. 

XX. The right of Safe Passage, since it proceeds from the force 
of power, in a dubious case is not extinguished by the death of the 
grantor; as we have said elsewhere of grants made by kings and 
other governors. 

XXI. Disputes often arise on the point of grants made with the 
expression, As long as I shall think proper. And theirs is the sounder 
opinion, who hold that such a grant continues, even if a new act of 
willing do not intervene; because in a dubious case, that is presumed 
to continue to operate, which is necessary to the effect of right; but 
this is not so, when he who made the grant has ceased to be able to 
will, as happens by death. For the person being taken away, that 
presumption of duration falls to the ground along with it, as an acci- 
dent ends with the substance. 

XXII. Safe Passage implies safety beyond the territory of the 
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Lib.1i4.§8 jus belli quod per se territorio non includitur : ut alibi a nobis 
dictum est. ! 
XXIII. Captivorum redemtio multum habet favoris, 

Matt xxv, maxime apud Christianos, quibus lex divina hoc misericordis 

ἫΝ genus peculiariter commendat. Captivorum redemtio, mag- 

Li.v.1$ num atque preclarum justitie munus est : verba sunt Lac- 

tantii. Ambrosio captivos redimere, maxime ab hoste bar- 

Li. ας of: e. baro, preecipua et summa liberalitas vocatur. Idem defendit 

Wid. suum et ecclesia factum, Pquod vasa ecclesiz etiam initiata 

confregerint, ut captivi redimerentur. Ornatus, inquit, sacra- 

mentorum, redemtio captivorum est, et multa alia in eandem 
sententiam. 

᾿ XXIV. 1 Quibus adducor, ut non audeam indistincte 

probare leges illas, qu» captivos redimi vetant, quales apud . 

Liv. zxil. 5 Romanos fuisse legimus: nulli civitati viliores captivi quam 

nostre, ait in senatu Romano quidam. — Eadem civitas Livio 

Ji. dicitur minime in captivos jam inde antiquitus indulgens. 

ill. od. 5 Nota est in hanc rem Horatii ode, ubi captivos redimere vocat 


. P Quod vasa ecclesie etiam initiata — Ymitatus est et in eadem Africa «,i- 
confregerint, ut captivi redimerentur] scopus Deogratias, narrante Victore 
Imitatus hoc Ambrosii factum Augus. ^ Uticensi Lib. 1, Vas, quod Remigii 
tinus, narrante Possidio, (De Vit. Au- — fuerat, datum ad redimendos a Nort- 
gustin. cap. 24) qui contra carnalem — mannis captivos narrat in Remigii Vita 
sensum quorundam id factum dicit. — Hincmarus. Simile factum archiepi. 


grantor, as well as within it: for it is given against the right of war, 
which is not limited to the territory; as we have elsewhere said. 

XXIII. The Ransom of Prisoners is very favourably looked 
upon, especially among Christians, to whom the divine law especially 
commands this kind of mercy. The Ransoming of Captives is a great 
and excelling office of justice, are tho words of Lactantius. So Am- 
brose. And he defends the act of himself and the Church in break- 
ing up, even tho consecrated vessels of the church, in order to redeem 
captives. The ornament of the sacraments is the redeeming of captives; 
and much to the same effect. 

XXIV. 1 These considerations prevent me from approving, 
without distinction, of those laws which forbid the ransom of captives, 
as we learn that the old Roman laws did. No city holds its captive 
citizens more cheap than we do, says some one in the Roman Senate. 
And the city is called, by Livy, little indulgent to its captives, from 
early time. So Horace calls the ransom of captives a foul condition, 
and an examplo leading to evil, loss added to shame. But in fact, 
the blame which Aristotle casts upon the Lacedxemonian institution is 


we creer — T 


Car. XNL)] UBI DE INDUCIIS, COMMEATU, ETC. 37 


conditiones fedas, et exemplum perniciem trahens: flagitio 
additum damnum. Sed quod Aristoteles in Laconum institutis nett 1. 7; 
reprehendit, idem in Komanorum culpari solet: nimis scilicet 
illa omnia directa ad res bellicas, quasi in illis solis salus civi- 
tatis consisteret. Atqui si rem humanitatis modo sestimamus, 
satius szepe esset jus, quod bello petitur, amitti, quam pluri- 
mos homines, et quidem cognatos aut populares, relinqui in 
gravissimis terumnis. | 
2 Non videtur ergo lex talis justa, nisi appareat opus 
tali rigore, ut majora aut plura mala alioqui moraliter inevi- 
tabilia caveantur. Nam in tali necessitate, cum ipsi captivi ex 
caritatis lege suam sortem patienter ferre debeant, potest hoc 
eis injungi, et aliis, ne quid contra faciant, precipi, secundum 
ea que de cive ob bonum publicum dedendo scripsimus alibi. Hb Β 55. 
XXV. Non sunt quidem moribus nostris servi, qui bello 
capiuntur: non dubitem tamen, quin jus exigendi pretium 
redemtionis a capto possit ab eo, qui captum tenet, in alium 
transscribi: nam et incorporalia alienari natura patitur. 


scopi Bremensis Rimberti laudat M. @ Quam plurimos homines, et quidem 
Adamus Bremensis Ecclesiastice His- —— cognatos aut populares, relinqui in gra- 
toria cap. 32. Probat hoc synodus uni- ^ vissimis aerumnis] De Mauritii Impera- 
versalis sexta, decreto relato in causam toria ob tale factum seria admodum 
xii. questione 11. Quz adjungenda his, poenitentia vide Zonaram. (Lib, xiv. 
qu diximus supra hoclibro cap. v.$2. — cap. 13. pag. 77, 78. Ed. Reg.) 


also ascribed to the Roman; that everything has reference to war, 
as if the safety of tho state depended on that alone. But if we 
consider the interests of humanity, it would often be better that the 
right which is sought in war should be lost, than that a great num- 
ber of men, our relations or fellow-countrymen, should be left in & 
condition of the deepest calamity. 

2 Therefore such a law does not appea: to be just, except it 
appear that there is need of such rigour, that more or greater evils, 
otherwiso inevitable, may bo averted. For in such a necessity, as 
tho prisoners themselves should, by tho law of charity, bear their lot 
patiently, so may this be enjoined them ; and others may be directed 
not to do anything to the contrary; according to what we have else- 
where said of surrendering a citizen for the public good. 

XXV. According to our habits, those taken in war do not be. 
come slaves: but I do not doubt that the right of exacting the 
amount of tho ransom may be transferred, by the person who has 
the possession of the prisoner, to another person: for nature permits 
even incorporeal things to be alienated. 


Lib. iL 12. 
§ 96. 


Lib. iii. 7. 
$4 
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XXVI. Et potest idem pluribus debere pretium, si ab 


uno dimissus, pretio nondum soluto, captus sit ab alio: sunt 


enim diversa hec debita ex diversis causis. 

XXVII. Conventio de pretio facta rescindi non potest, 
eo quod captus intelligatur locupletior quam credebatur : quia 
jure gentium externo, de quo quzrimus, nemo cogitur sup- 
plere quod in contractu minus xquo pretio promisit, si dolus 
non intercessit: ut intelligi potest ex his que de contractibus 
supra a nobis explicata sunt. 

XXVIII. Ex eo, quod diximus captivos nostros servos 
non esse, sequitur cessare illam acquisitionem universalem, 
quam accessionem esse dominii in personam diximus alibi. 
Non alia ergo captori acquirentur quam quz specialiter appre- 
henderit: quare si quid clam secum habet captivus, non erit 
acquisitum, quia nec possessum. Sicut Paulus jurisconsultus 
contra Brutum et Manilium respondit, qui fundum possessione 
cepit, thesaurum, quem in fundo esse nesciat, non cepisse: 
quia qui nescit nequeat possidere. Cui consequens est, ut res 
eo. modo celata ad redemtionis pretium solvendum prodesse 


possit, quasi retento dominio. 


XXVI. And the same person may owe the amount of ransom 
to more persons than one, if, when he has been let go by one, and 
the price is not yet paid, he is captured by another: for these are 
different debts from different causes. 

XXVII. The agreement concerning the amount of ransom, can- 
not be rescinded on account of the prisoner being discovered to be 
richer than he was supposed to be; because, by the external Law of 
Nations, which is the subject of our present enquiry, no one is com- 
pelled to give more than he promised in a contract, at a price different 
from the current price, if there has been no deceit: as may be under- 
stood from what we have said about Contracts. 

XXVIII. From what we have said, that prisoners with us are not 
slaves, it follows that there is an end of that acquisition of a right 
over all that belongs to the person, as well as the person; for that this 
is à mere accessory to the power over the person, we have elsewhere 
said. Therefore nothing elso becomes the property of the captor, 
but what he specially takes possession of. And therefore, if the 
prisoner has anything secreted with him, that is not acquired by the 
captor, because it was never in his possession. So Paulus the jurist 
gave his opinion against Brutus and Manilius, that he who came into 
possession of a piece of land, did not acquire possession of a treasuro 
which he did not know to be there; because not knowing of it, he 
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XXIX. 1 Queri et hoc solet, an pretium conventum et 
ante mortem non solutum ab herede debeatur. Expedita 
mihi videtur responsio, si in carcere mortuus est, non deberi: 
promisso enim inerat conditio, si liberaretur: mortuus autem 
non liberatur. Contra, si mortuus est cum in libertate esset, 
deberi, Jam enim lucratus erat id, pro quo promissum erat 
pretium. 


2 Plane fateor et aliter conveniri posse, ut ab ipso con-: 


tractus momento pure debeatur pretium, et captivus tantum 
retineatur, non jam ut jure belli captus, sed ut a se oppigno- 
ratus: et contra pactum iniri posse, ut procedat pretii solutio, 
si die prestituto, qui captus sit, liber vivat. Sed hsc ut 
minus naturalia non presumuntur acta, nisi manifestis docu- 
mentis. 

XXX. Proponitur et illud, an in carcerem redire debeat, 
qui dimissus est sub pacto, ut faceret dimitti alterum, qui 
factum morte prevenerit. Diximus alibi, factum tertii libe- 
raliter promissum satis impleri, si nihil omittitur ex parte ἃ 
promissoris; at in onerosis obligari promissorem ad id, quod 


could not be the possessor of it. From which it follows, that property 
so concealed may be applied to furnish the amount of ransom; the 
ownership having been retained by the prisoner. 

XXIX. 1 This is also a frequent question: whether the ransom 
agreed upon, and not paid before death, be due from the heir. The 
answer appears to me to be obvious, if the prisoner die in captivity, 
that it is not due: for the promise was, on the condition that the 
prisoner should be liberated, and a dead man is not liberated. On 

e other hand, if j ue; for he 
had already got the thing for which the price was promised. 

2 I undoubtedly confess that the agreement may be made other- 
wise, 80 that, from the moment of the contract, the price may be abso- 
lutely due, and the prisoner may bo retained, not now as a prisoner 
of war, but as a pledge given by himself: and on the other hand, that 
it may be covenanted that the payment of the price shall take place, 
if on a certain appointed day, he who is captive, be alive and free. 
But such conditions, as being less natural, are not to be presumed, 
except upon manifest evidence. 

XXX. This question also is propounded: whether he ought to 
return into captivity, who was set free, on the compact that he should 
cause another to be liberated, who, by dying, prevented that being 
done. We have elsewhere said that the liberal promise of a third 
person is fulfilled with sufficient exactness, if nothing be omitted on 


11. 
99. et 15. § 
Hoe libro 
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tantundem valet. Sic ergo in proposita qurestione non tene- 
bitur quidem dimissus reddere se custodie: neque enim id 
conventum fuit, neque tacite actum intelligi patitur favor liber- 
tatis, neque debebit lucrifacere libertatem, "sed ejus, quod 
prestare non potest, sestimationem przstabit. Hoc enim na- 


L. naturals. turali simplicitati congruentius, quam quz in actione de pra 


. de pres. eu. . "TUA . 
Lwt scriptis verbis et de condictione ob causam dati causa non secuta 


caus. dati. Romani juris interpretes tradunt. 


* Sed ejus quod prestare non potest — tuus fuit: quo nomine reprehendit Ba- 
aestimationem prestabit] Id non fecit lionium Mariana libro xxx. (cap. 21.) 
Paulus Balionius ea lege dimissus ut Sed facti speciem paullo aliter narrat 
Carvaialium restitueret libertati, qui ^ Paruta libro 11. 

Carvaialius, antequam liberaretur, mor- 


the part of the promiser ; but that in onerous promises, the promiser 
is obliged to an equivalent. And therefore in the question proposed, 
the person liberated will not be bound to return himself into cap- 
tivity; for that was not the agreement, and the favour which is to be 
shewn to liberty, does not allow us to suppose it tacitly understood ; 
nor ought he to take his liberty,as a gain, without a consideration ; but 
he must give the estimated value of the thing, which itself he cannot 
give. For this is more agrecable to the simplicity of nature, than the 
rules which the Roman jurists give, in speaking of an action on a pro- 
mise made in formal terms; or ἃ suit when a thing is given for a cause, 
and the cause does not follow. 


-—— 9" 


CAPUT XXII. 
DE FIDE MINORUM POTESTATUM IN BELLO. 


I. Ducum genera. esse: 

II. Quatenus eorum pactiooh- — VIII. An inducias dare, distin- 
liget summam potestatem : guitur. 

III. .Aut occasionem obligationi IX. Que securitas personarum, 
det. que res ab ipsis concedi 

IV. Quid si factum quid con- possint. 
tra mandatum? ubi dis- X. Stricte interpretanda talia 
tinctiones adhibentur. pacta, et quare? 

V. An tali casu pars altera XI. Quomodo interpretanda de- 
obligetur. ditio a duce accepta. 

VL Quid belli duces aut ma- XII. Quomodo cautio, si regi 
gistratus possint circa in- aut populo visum fuerit. 
Seriores se, aut pro iisdem. —— XIII. Quomodo promissum de 

VII. Pacem facere ducum non oppido tradendo. 


I. qTNTER publicas conventiones ! Ulpianus et hanc speciem L. convent. 
& D. de pact. 

posuit, quoties inter se duces belli quedam paciscun- 

tur. Nos diximus post fidem datam a summis potestatibus, 

agendum et de ea, quam dant minores inter se, aut aliis: sive 

minores illi summis sint proximi, quales sunt duces excellenter 

dicti, de quibus illud Livii capiendum : nec ducem novimus, Lp. iv. 30. 

nisi cujus auspicio bellum geritur : sive longius remoti, quos 

sic distinguit Caesar: alie sunt legati partes, alie Impera- commit. δι. 

toris. Alter agere ad prescriptum, alter libere ad summam "* ^ ^* 

rerum consulere debet. 


! Vide celeberrimi et summi JCti Clar. NoopT eximium Librum De Pactis et 
Transactionibus, cap. 7. J.B. 


CnaPrEn XXII. Of the Faith of subordinate Powers in a War. 


I. Among Public Conventions, Ulpian places this class: When Gene- 
rals make agreements. We have said that, after faith is pledged by the 
supreme powers, we must consider that which the subordinate powers 
pledge to one another or to others: whether those subordinate powers 
are those nearest to the supreme, as Generals properly so called, (with 
regard to whom we must understand the expression of Livy, We know 
no General except him who conducts the war;) or those farther removed, 
of whom Cesar thus speaks, .4 Brigadier has one duty, a General 
another ; the former is to execute his orders; the latter to act freely with 
regard to the whole posture of affairs. 


Lib. i. 11. 
$12. 
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II. Est autem in horum promissis duplex inspectio : nam 
aut hoc queritur, an summam potestatem obligent, aut an se 
ipsos. *Prior quzstio definienda est ex eo, quod alibi diximus, 
obligari nos et per eum quem voluntatis nostre ministrum 
elegerimus, sive voluntas illa specialiter expressa est, sive ex 
ipsa preepositionis natura colligitur. Nam qui dat faculta- 
tem, dat quantum in se est qux ad facultatem sunt necessaria, 
quod in materia morali intelligendum est morali modo. Duo- 
bus ergo modis potestates minores supremam suo facto obstrin- 
gunt, faciendo id quod probabiliter ipsorum officio contineri 
censetur, aut etiam extra ilud ex speciali preepositione nota 
publice, aut iis quorum res agitur. 

III. ' Sunt et alii modo, quibus potestas summa obligatur 
antecedente ministrorum facto, sed non ita, ut id factum causa - 
sit proprie dicta, sed ut occasio sit obligationis: idque dupli- 
citer, vel per consensum, vel per rem ipsam. Consensus ap- 
paret ratihabitione, non tantum expressa, sed et tacita, id est, 


. Ubi scivit summa potestas quod actum erat, et fieri passa est, 


qu: ad aliam causam referri probabiliter non possunt; qvod 


® Prior questio definienda est ex eo, — Comitis Mirands in causa Haukinsi. 
quod alibi dizimus] Vide Camdenum (Pag. 630.) 
in anno clo Io xciv. in pronuntiato 


II. The promises of Officers of this kind give rise to two kinds of 
considerations: Whether they bind the supreme authority; and 
whether they bind themselves. The former question is to be decided 
by what we have said; that we are bound by his acts whom we have 


. selected as the minister of our will, whether that will be specially 


expressed, or be collected from the nature of the command committed 
to him. For he who gives the means of acting, gives, as far as 
depends on him, the means which are necessary to such action: which, 
in moral matters, is to be understood in a moral manner. Therefore 
there are two ways in which subordinate authorities bind the 
supreme authority by their acts: either by doing that which, on pro- 
bable grounds is conceived to be included in their office; or beyond 
that, committed to them by some special assignment of authority, 
known to those whose interests are dealt with. 

III. There are also other ways in which the supreme authority 
is bound, in virtue of an antecedent act of its ministers, but so that 
that act is not, properly speaking, the cause of the obligation, but the 
occasion ; and that, in two ways; either by consent of the superior, 
or by the thing itself. Consent appears by sanction of the act; not 
express only, but tacit also; that is, when the supreme authority knew 


mum id. on u— "uu VPE 


Car. XXII.] IN BELLO. 385 


3 
r 


ipsum quomodo procedat, alibi tractavimus. Per rem hacte- Lib, it 4.68 


nus obligantur, ne locupletiores fiant aliena jactura, id est, ut 
aut contractum prestent ex quo commodum volunt consequi, 
aut de commodo discedant: de qua sequitate itidem a nobis 


alibi dictum est. Et hactenus nec ultra recipi potest, quod Lib. Β. 10. 


dicitur valere, si quid utiliter gestum est. Contra vero ab 
injustitia excusari non possunt, qui, cum pacta improbent, 
tamen retinent quod sine pactis non haberent: ut cum senatus 


Romanus, narrante Valerio, factum Cn. Domitii neque pro- Lib ix 6. 


bare potuit, neque rescindere voluit: qualia multa in historiis t 


occurrunt. 


IV. 1 Illud quoque ex supra a nobis dictis repetendum " 


est, obligari eum qui praeposuit, etiam si przepositus fecit con- 
tra mandata arcana, intra limites tamen publice functionis. 
Hane squitatem recte secutus est praetor Romanus in insti- 
toria actione: neque enim omne, quod cum institore geritur, 


ib. ii. 11. 
§ 12. et 13. 


obligat eum, qui przeposuit, sed ita, si ejus rei gratia cui pre- Jr 


positus fuerit contractum est: de quo autem palam proscrip- fa», !!. 


ium fuit, ne cum eo contrahatur, is prepositi loco non habe- 


what was done, and allowed it to be done; and in this case, if no other 
reason [besides consent) can be probably assigned, we have clsewhere 
stated what course the matter must take. The superior authority are 
obliged by the thing itself to this extent; that they are not to be 
made better off by the loss of other persons; that is, that they are 
cither to fulfil tho contract by which they wish to obtain an advantage, 
or are to give up the advantage; a case of equity which we havo 
elsewhere discussed. And so far, and no further, acts which are 
performed so as to bring utility to us, are to be said to be valid. On 
the other hand, they cannot be excused from the charge of injustice, 
who, while they condemn the compact, retain that which without the 
compact they would not have: as when the Roman Senate neither 
could approve the act of Cn. Domitius, nor would rescind it: of which 
kind of occurrence we have many in history. 

IV. 1 We must also repeat what wo have said before, that he 
who placed a person in a command, is bound, even though the person 
so placed acts against secret orders ; at least, within the limits of bis 
public function. This rule of equity was rightly followed by tho 
Roman Preetor, in the action against an Agent; for it is not everything 
done by the Agent which obliges the Principal, but such things only as 
are.contracted in the matter for which his agency was employed; but 
he concerning whom public notice was given, that contracts with him 
would not be held good by the Principal, does not stand in the placo 


[cnoT. ur.] 25 
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if dde d 02. 
quo 
et $ proscrib. 


3. et 


REY 


386 DE FIDE MINORUM POTESTATUM (Lo. TIL 


bitur : quod si proscriptum quidem sit, sed non pateat, tenetur 
qui preeposuit: conditio quoque prrzepositionis servanda est: 
nam si quis sub certa lege vel interventu cujusdam persons 
contrahi voluit, sequissimum erit id servari, in quo prepositus 
est. 

2 Cui consequens est, ut alii reges aut populi magis, alii 
minus ex ducum suorum contractibus teneri possint, si satis 
note sint ipsorum leges atque instituta. De his si non constat, 
sequendum est quod conjectura dictat, ut concessum intelliga- 
tur id, sine quo satis commode, 4039 officii sunt, expediri non 

unt. 

9 Mandati fines si excesserit minor potestas, tenebitur 
ipea. si quod promisit prestare non potest, ad sstimationem : 
nisi lex aliqua satis cognita id quoque impediat. Quod si 
dolus accesserit, id est, si prz se tulerit jus majus quam habe- 
bat, jam tenebitur et de damno culpa dato, imo et ex crimine 
ad penam crimini respondentem. Ex priore causa bona obli- 
gantur, et si ea deficiant opere, aut libertas corporis: ex 
posteriore quoque persona, aut bona, aut utrumque, pro de- 


of the Principal But if notice were given, and were not publicly 
known, the Principal is bound. Also the condition of the agency is 
to be observed; for if the I'rincipal directed the contract to be made 
on certain rules, or by tho intervention of a certain person, it is just 
that the contract should be valid on these conditions. 

2 From which it follows, that somo kings and peoples may be more, 
and others less bound, by the contracts of their generals, if their laws 
and rules are sufficiently known. If these are not commonly known, 
the interpretation must be followed which conjecture dictates; in 
such & way that that is understood to be conceded without which 
the functions which belong to a person's duty cannot be conveniently 
carried out. 

8 If a subordinate authority has exceeded the bounds of his com- 
mission, he will be bound, if he cannot perform what it has promised, 
io an estimated equivalent: except some law sufficiently known pre- 
vent that also. But if deceit be added, that is, if he pretended to an 
authority greater than he had, he will then be bound, both for the 
damage done by his fault, and as a criminal, to the penalty corre- 
sponding to his guilt. On the first ground, his goods are liable, and 
if they are insufficient, his labour, or his personal liberty: on the - 
second ground, his person also is liable, or his goods, or both, accord- 
ing to tho quantity of tho transgression. What we have said of deccit, 
will hold, even if the person so acting made an attestation that he did 
not intend himself to bear the obligation; because the debt due for 
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licti quantitate. Quod autem de dolo diximus procedet etiam, 
81 quis testationem interposucrit semetipsum obligari nolle, 
quia et damni dati et pom juste debitum cum delicto non 
voluntario sed naturali nexu coherent. 

V. Quia vero semper aut summa potestas obligatur, aut 
minister ejus, ideo et certum est partem alteram obligari, nec 
dici posse claudicare contractum. Egimus de comparatione 
eorum, qui medii sunt, ad superiores. 

VI. Videamus ct quid in inferiores possint. Neo puto 
dubitandum, quin dux milites, magistratus oppidanos obligent 
intra eos actus qui solent ab ipsis imperari: alioqui consensu 
opus esset. Contra, ducis aut magistratus pactum inferiori- Ale viti 
bus proderit in mere utilibus omnino: id enim in potestate σι: 
comprehensum satis est: in his qu: onus annexum habent, 
intra ea quz» imperari solent, omnino; extra ea, ita si accep- 
taverint, quie congruunt his qux de stipulatione pro tertio ex 
naturali jure alibi disseruimus. —Generalia hec illustriora "ir 
facient subject; species. 

VIL De belli causis et consequentibus transigere ad 


b De belli causis et consequentibus neque enim nos jus habemus ordinandi 
transigere ad belii ducem non pertinet] res Imperatoris. (Apud Procorium, 
Belisarius Gotthis: ov γάρ ἐσμεν xó- Gotthic. Lib. 11. c. 6.] 
puoi τὰ βασιλέως πράγματα διοικῆσαι" 


the damage, and the penalty due for the crime, are connected there- 
with, not by a voluntary, but by a natural tie. 

V. And since, in all cases, either the supreme power is bound, or 
its minister, it is thercfore certain that the other party is bound also: 

nor can it be alleged that the contract is one-sided. 

| We have considered the relation of subordinates to superiors; let 
us now see what power they have over inferiors. . 

VI. I.havo no doubt, that a General can bind soldiers, and 
a Magistrate, citizens, within the limits of tL.se acts which are cus- 
tomarily done at their command: in other cases, consent is necessary. 
On the other side, the compact of a general or magistrate will give 
advantages to their inferiors absolutely, in things simply useful; for 
that was sufficiently comprehended in their power: also in those 
things which have an onus annexed to the utility, within the limits 
of their customary command, absolutely: and out of those limits, if 
they accept the compact; which agrees with what we have delivered 
concerning stipulations for a third party on grounds of Natural Law. 
These general principles will become plainer by examining specific 
cases. 

VII. To negociate concerning the causes and consequences of the 


20—2. 
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belli ducem non pertinct, neque enim belli gerendi pars est 

bellum finire: imo etsi cum maxima potestate prz»positus fue- 

rit, ea de belli ductu erit intelligenda. , Agesilai responsum 

Phat, ἐπ Ager. ad Persas fuit εἰρήνης τὴν πόλιν εἶναι kvpio de pace con- 

stituendi jus esse civitati. Quam pacem A. Albinus cum 

Jugurtha rege Senatus injussu fecerat, Senatus rescidit, 

B2Jeg. *inquit Sallustius. Et apud Livium est: qui rata ista paz 

erit, quam non ex auctoritate senatus, non jussu populi Ho- 
mani peregerimus? Sic Caudina, sic Numantina 

populum Romanum, ut alibi exposuimus, non obligavit. Et 

eatenus verum est illud Posthumii, si quid est tn quo obligari 

populus potest, in omnia potest, nempe eorum quse ad duc- 

tum belli non pertinent: quod ostendunt antecedentia, de de- 

ditione, de sponsione relinquendz aut incendends urbis, de 

statu mutando. 

VIII. *Inducias dare ducum est, nec summorum tantum, 

sed et minorum, iis nempe, quos oppugnant aut obsessos 

tenent, et se suasque copias quod attinet. Nam alios duces 


* Non sunt hzc ipsa verba Sartcs- Bell. Jug. cap. 43. Ed. Wase. J.B. 
‘x11, apud quem ita legitur: Senatus ita, € Inducias dare ducum est] Vide 
Ati par fuerat, decernit, suo atque Po- — Parutam Lib. v. 
puli injussu, nullum potuisse fadus fieri. 


war, does not belong-to the general of the army; for it is not a part of 
the conduct of tho war, to end the war. Even if he be appointed to 
the command with tho greatest powers, those are to be understood as 
relating to the conduct of the war. The answer of Agesilaus to the 
Persians was, that, To make peace was a matter for the State. — Sallust 
says, The peace which A. Albinus had made with Jugurtha, without the 
authority of the Senate, the Senate rescinded. And in Livy: How can 
that peace be valid which we have made without the authority of the 
Senate, and the command of the Roman People? So the convention of 
Caudz, so that of Numantia, did not bind the Roman People, as we 
have elsewhere explained. And so far that dictum of Posthumius is 
true, If the people can be bound to anything, it can be bound to every- 
thing; that is, of those things which do not pertain to the conduct of 
the war: for that this is the application of tho words, is shewn by 
what precedes; of surrender; of engagements with regard to giving 
up or burning a city; of change of tho state. 

VIII. To grant a Truce. is the business of a general; and not 
only of the supreme general, but also of subordinate ones; namely, 
to those whom they besieze or blockade, as far as concerns them- 
selves and their forces. For such truces do not bind other generals 
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pares non obligant, quod Fabii et Marcelli historia apud rm xu. 15. 
Livium declarat. 
IX. 1 Homines, imperia, agros, bello quesita concedere 
itidem ducum non est. Hoe jure Syria Tigrani ademta, Jus αἰ. 5. 
quamquam Lucullus dederat. De Sophonisba, qux bello capta Liv. xxx. 14 
erat, ait Scipio, Senatus populique Romani judicium atque 
arbitrium esse; ideo a Masinissa, quo duce capta erat, liber- 
tatem ei dari non potuisse. In res alias, qu» in preeda sunt, Cast de just, 
jus aliquod concedi imperantibus videmus, non tam ex vi potes- one 
tatis, quam cujusque populi moribus: qua de re satis superius 
a nobis dictum est. Lib. iL 6. 
2 At nondum quesita condonare omnino in ducum est | 
potestate: quia oppida pleraque et homines szpe in bello de- 
dunt se sub conditionibus vite salvz, aut et libertatis, aut et 
bonorum, de quibus summe potestatis arbitrium exquiri res 
plerumque non patitur. Pari ratione jus hoc et ducibus non 
summis dandum est intra ea, que ipsis agenda commissa sunt, 
Maharbal Romanis quibusdam, qui ex prelio ad Trasimenum 
evaserant, satis longe absente Annibale, fidem dederat non 
tantum vite, τῆς σωτηρίας, ut nimium concise narrat Poly- 


of ual authority; as the history of Fabius and Marcellus in Livy 
declares. 

IX. 1 Inthe same way, it is not the business of generals to give up 
men, conquests, lands, obtained in war. By this rule, Syria was taken 
from Tigranes, though Lucullus had given it to him. Of Sophonisba, 
who had been taken prisoner in war, Scipio says that the judgment 

. and decision of the Senate and People of Rome was to determine; and 

that therefore Masinissa, though the general by whom she was taken, 
could not give her liberty. That over other things which are taken 
as prize of war, a certain disposal is conceded t^ persons in authority, 
wo have &cen ; not so much from the force of their power, as from the 
customs of each people: on which subject we have already spoken 
sufficiently. 

2 It is however in the power of generals to grant the possession 
of things not yet acquired: because towns sometimes and men often 
surrender themselves in war, on condition of lives being spared, or 
liberty, or property ; among which concessions generally, the state of 
things does not allow the decision of the supremo authority to be 
. asked. And by parity of reason, this right is also given to commanders 
who are not the highest, within the limits of the matters which are 
committed to them to execute. Maharbal had given to some Romans 
who had escaped from the battlo at Trasimenum, Annibal being absent 
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Lis sie. bius, sed, si arma tradidissent, abire cum singulis vestimentis 

mue passurum: retinet eos Annibal hoc causatus : ὅτι ΔΙααρβὰς 
οὐκ εἴη κύριος ἄνευ hic αὑτοῦ “γνώμης, διδοὺς τὴν ἀσφάλειαν 
τοῖς ὑποσπόνδοις" “in potestate Maharbalis non fuisse, se 
inconsulto fidem dare se dedentibus, qua ipsos illesos aut 

Likxxii& indemnes prastaret. Judicium de hoc facto Livii sequitur. 
Punica religione servata fides ab Annibale est. 

3 Quare et M. Tullium in Rabirii causa ut oratorem 
audire debemus, non ut judicem. Vult a Rabirio Saturnium 
jure cesum, quem consul C. Marius data fide ex capitolio 

Orat pre ας, abduxerat. Fides, ait, qui potuit sine senatus consulto dari? 
et ita rem agit quasi Marium solum fides ista obstringeret. 
Atqui C. Marius ex senatusconsulto potestatem acceperat ope- 
ram dandi, ut imperium populi Romani majestasque conserva- 
retur. *In ea potestate, qu: Romanis moribus erat maxima, 

4 In potestate Maharbalis non fuisse, — effupium, quo usus Bajazetes adversus 


se inconsulto fidem dare se dedentibus] — Servios Cratovianos, narrante Leuncla- 
Non magis probabile erat in re simili — vio Lib. vr. 


. for so long a time as to leave room for this, not only his pledge for 
' their lives, but, if they gave up their arms, the liberty of departing 
each with a single suit of apparel But Annibal retained them, 
alleging that it was not in the power of Maharbal to pledge himself, 
without consulting him, to those who surrendered, that they should be free 
from harm and penalty. The judgment of Livy respecting this act 
follows: This pledge was observed by Annibal with Punic faith. 

8 And therefore we must take what Cicero says, in the case of 
Rabirius, as coming from an advocate, not a judge. He maintains 
that Saturninus was lawfully put to death by Rabirius, having been 
drawn from the Capitol by C. Marius on his faith given. How, he 
says, could faith be given without a decree of the Senate? Aud he 
reasons as if Marius alone were bound by such a pledge. But C. Ma- 
rius had received from the Senate the commission of acting so as to 
preserve the empire and the majesty of the Roman people: and in 
that power, which was the highest, according to Roman custom, who 
can deny that there was comprehended the right of granting impunity, 
if iu that way all peril might be averted from the commonwealth ? 

X. But in these pacts of generals, because they act concerning 
the affairs of others, so far as the nature of contracts allows, the 
interpretation is to be limited; namely, so that the supreme power is 
not bound by their act more than it intended, and so that they do not 
suffer damage by undertaking their office. 

XI. And thus he who is admitted to a pure surrender by the 
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quis neget comprehensum jus dand: impunitatis, si eo modo 
omne periculum a republica arceretur ? 

X. Ceterum in his ducum pactis, quia de re agunt aliena, 
quatenus contractus natura patitur, adstringenda interpretatio, 
nempe ne aut ex ipsorum facto summa potestas plus quam 
vellet obligetur, aut ipsi damnum subeant officium faciendo. 

XI. Ita qui in deditionem puram a duce accipitur, eo 
jure acceptus censetur, ut de eo victoris populi aut regis arbi- 
trium sit, cujus exemplum est in Gentio Illyrii, et Perseo 
Macedonis rege, qui se, ille Anicio, hic Paulo dediderunt. in Belz 

XII. Sic adjecta cautio, ita ratum sit, si populus Roma. !^. rae 
nus censuisset, quam spe in sponsionibus invenias, efficiet, 
ut, ratihabitione non secuta, dux in nihil ipse teneatur, nisi 
si qua locupletior factus sit. 

AIII. Et, qui oppidum tradere promiserunt, possunt prse- 
sidium dimittere, ut fecisse Locrenses legimus. Liv. xxiv. 1. 


* Jn ea potestate, qua Romanis mo- dispar illa Consalvi in ducem Valenti- 
ribus erat marima] Vide Sallustium num Guicciardini libro vr. (Pag. 339. 
in Bello Catilinario. (Cap. 30. Ed. Ed. Genev. 1645.) 

Wass.) Tullians huic cavillationi non 


general, is understood to be accepted on the condition that the 
victorious people or king is to determine his fate: of which examples 
are to be found in Gentius the Illyrian, and Perseus the Macedonian, 
of whom the former surrendered himself to Anicius, and the latter to 
Paulus. 

XII. The condition added, This to be valid if the Roman People 
so judge, which you often find in conventions, will produce the effect, 
that if that sanction do not follow, the general is held to nothing, [. 
except so far as ho is himself bettered by tho transaction. 

XIII. Also they who have promised to give up a town may dis- 
miss tho garrison; as we read that the Locrians did. 


᾿ CAPUT XXIII. 
DE FIDE PRIVATA IN BELLO. 


I. Refellitur sententia. statu- 


X. An privati cogendi sint a 


ens, privatos, fide hosti data suis potestatibus implere 
non obstringi. : quod promiserant. ' 
II. Ostenditur  obstringi eos XI. Qualis interpretatio in hu- 
etiam pirata et latroni : et jusmodi pactis adhibenda. 
quatenus : XII. Quomodo sumendo» voces 
IIL Minor hic non excipitur. vite, vestium, adventus 
IV. Error an liberet. auxilii. 
V.  Solvitur objectio sumta ex XIII. Rediisse ad hostem quis dé- 
publica utilitate. cendus: 
Aptantur ante dicta ad XIV. Justa auzilia que, in de- 
fidem datam reditus in car- ditione, sub conditione fac- 
cerem : ta. 
VII. Zn certum locum non red- XV. Quo ad executionem  per- 
eundi : non militandi : tinent, conditionem non fa- 
VIIL Non fugiendi. cere. 
IX. Captum alii se dare non XVI. De talium pactorum obsi- 
posse. dibus. 


De Offe.i.13. J, ICERONIS est illud satis tritum: etiam δὲ quid sin- 


guli temporibus adducti hosti promiserint, est in eo 
ipso fides conservanda: singuli, milites puta aut pagani: 
nihil enim ad fidem refert. Mirum est inventos esse juris 


CraPTER XXIII. Of Private Faith in War. 


I. The dictum of Cicero is sufficiently well known ;—Even if in- 
dividuals under the pressure of the time have promised anything to the 
enemy, faith also is to be observed in that: individuals meaning either 
solders or civilians: for it makes no difference which they be, as to 
the obligation of good faith. It is strange that there should havo 
been found masters of law who taught that pacts made publicly with 
enemies, bind us to good faith; but that those which are made by 
private persons, do not. For since private persons have private 
rights which they can subject to obligation, and since enemies are 
capable of acquiring rights, what can there be to impede tho obliga- 
tion? Add, that except we establish this rule, there is given occasion 
of bloodshed, and impediment to liberty; for if the faith of private 
persons be removed, tho former can often not be prevented, nor the 
latter obtained by prisoners. 


II. Indeed, not only is our word binding when given to an enemy 


--.-- eee -....“ὕ.ὕ..» 
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adstringere; at que a privatis fierent, non item. Nam, cum de pactis." 
privati jura privata habeant qua obligare possunt, et hostes cont Kckcun. 
capaces sint acquirendi juris, quid esse potest quod obligatio- se 7o, 
nem impediat? adde quod nisi id statuatur, datur czmdibus * ΔῈ: 
occasio, libertati impedimentum : nam et ille caveri ssepe, et 
hee obtineri a captivis, fide privatorum sublata, non poterit. 

II. Imo non hosti tantum illi, quem jus gentium agnoscit, 
sed et latroni et pirate data privatim fides obligat, perinde ut 
de fide publica supra diximus. Id interest, quod si metus supre, iin. 
injustus ab altero incussus impulerit ad promittendum, is qui fiom 
promisit petere restitutionem, aut, si alter nolit, sibi eam prse- 
stare potest. Quod in metu procedente ex bello publico juris oi. cons. 7. 
gentium locum non habet. Quod si et jusjurandum accesserit, maris r.n. 
jam omnino quod promissum est preestandum erit ab eo qui ^^ ** ^ 
promisit, si perjurii crimen effugere volet. Sed tale perju- 
rium si in hostem publicum commissum sit, puniri ab homini- 
bus solet: si in latrones aut piratas, dissimulari odio eorum, 
quorum commodum agitur. 

III. In hac quoque privata fide minorem non excipiemus, 
qui ejus status est, ut actum intelligat. Nam quse minoribus 
consulunt beneficia, ex jure sunt civili. Nos de jure gentium 
qu™rimus. 

IV. Et de errore alibi diximus, ita jus dare a contractu χὴν ει 1.46 


whom tho Law of Nations acknowledges as such, but even to a robbor 
or a pirate; as we have said aboxe,in-speaking of public faith. ‘There 
{s this difference, that if an unjust fear, impressed by another, has been 
tho force impelling to the promise, he who made the promiso may 
seek restitution; or if tho other will not give it, may take it by bis 
own power. This does not hold in the case of fear proceeding from 
ἢ war public according toa the Law of Nations. But if an oath be 
added, he who promised must by all means perform what he has 
promised, if he wishes to escapo the crime of perjury. Yetsuch a per- 
jury, if committed towards an enemy, is commonly punished by men; 
if it be committed against robbers or pirates, it is commonly over- 
looked, in consequence of the hatred borne to such persons. 
. ΠῚ. In this case of private faith wo do not except a Minor, . 
who is in such a condition that he understands the act. For the 
allowances which are mado to minors are made by the Civil Law. 
And wo are now considering the results of the Law of Nations. 

IV. With regard to Error, we have elsewhere said that thero is a 
right of receding from a contract, if that which was by error given in 


Cap. xxii § 7. 
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recedendi, si id, quod per errorem creditum fuit, in mente 
agentis vim habuerit conditionis. 

V. 1 At,quo usque se extendat privatorum in pacis- 
cendo potestas, difficilior inspectio est. Quod publicum est, a 
privato alienari non posse satis constat: nam si ne ducibus 
quidem belli id permissum est, ut modo probavimus, multo 
minus privatis. Sed de ipsorum actionibus ac rebus queri 
potest, quia videntur hzc quoque concedi hostibus non posse 
sine aliquo damno partis: unde videri possunt talia pacta 
illicita cum civibus ob jus supereminens civitatis, tum conductis 


. militibus ob fidem s^cramento datam. 


Punic. p. 55. 


2 Sed sciendum est, ea pacta, qux» malum majus aut cer- 
tius evitdnt, magis utilia quam damnosa etiam publico censeri 
debere, quia minus malum induit rationem boni: χρὴ τῶν 
κακῶν ἐπιλέγεσθαι τὰ μετριώτερα, ut ait quidam apud 
Appianum. Neque vero fides sola, qua quis potestatem ipsam 


‘sui et suarum rerum non abdicat, neque utilitas publica sine 


legis auctoritate id efficere possunt, ut quod factum est, etiamsi 
contra officium factum esse detur, irritum sit et, effectu jnris 
omni careat. 

3 Lex quidem posset adimere subditis aut perpetuis, aut 


trust have, in the mind of him who entrusted it, the force of a con- 
dition. 

V. 1 How far the power of private persons, to make agreements, 
extends, is a more difficult question. That what is public property 
cannot be alienated by a private person, is sufficiently plain: for if 
that was not even permitted to generals, as we have proved just now, 
much less is it to private persons. But it may be questioned concern- 
ing their own actions and property; because it may seem that these 
also cannot be conceded to the enemy without some damage of the 
party: whence it may seem that such pacts with the enemy are 
unlawful for citizens, on account of the eminent jurisdiction of the 
state; and for regular soldiers, on account of their military oath. 

2 But it is to be considered that those pacts which are mado in 
order to avoid a greater or certain evil, ought to be reckoned more 
useful than hurtful to the public also; because the lesser evil assumes 
the nature of a good. Nor does fidelity to the state or his superior; 
since by this the person does not abdicate his power over himself and 
his property ; nor does the public utility alone, without the authority 
of law; produce such an effect, that what is done, even if it be done 
against duty, shall be void and destitute of jural effect. 

8 Law indeed may take from subjects, either perpetual or tem- 
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temporariis hanc potestatem : sed neque lex hoc semper facit ; 
parcit enim civibus: neque semper facere potest: nam leges 
humans, ut alibi diximus, vim obligandi tum demum habent, Lb Leg 
si late sint ad humanum modum, non si onus injungant, quod § ane 
a ratione et natura plane abhorreat. Et ideo leges et pre- 
cepta specialia, quz tale quid aperte pre se ferunt, pro legi- 
bus haberi non debent; generales autem leges interpretatione 
benigna ita accipiends sunt, ut casus summa necessitatis ex- 
cludant. 

4 Quod si actus, qui lege aut precepto interdictus erat, et 
valere vetitus, interdici sequo jure potuit, jam irritus erit actus 
privati, sed puniri tamen idem poterit, ideo quod promisit id, 
quod sui juris non erat, maxime si juratus id fecerit. 

VI. Promissio captivi de redeundo in carcerem merito 
toleratur: neque enim deteriorem reddit captivi conditionem. 
Non ergo, ut quidam existimant, gloriose tantum fecit M. At- 
tilius Regulus, sed et quod debebat: Regulus, inquit Cicero, ope. uw. 29. 
non debuit conditiones pactionesque bellicas et hostiles per- 


turbare perjurio. Nec obstat illud : Horat. fl 
Atqui sciebat, que sibi barbarus 
Tortor pararet. 


porary, their power: but the law does not always do this; for it is 
tender of the interests of citizens. For human laws, as we have else- . 
where said, have then, and then only, a binding force, if they are made 
in a humane manner, not if they impose burthens which are repug- 
nant to reason and nature. And therefore special laws and precepts 
which have, upon the face of them, anything of this kind, are not to be 

^ held as laws: and general laws are to be interpreted indulgently, so 
as to exclude cases of extreme necessity. . 

4 If an act, which was interdicted by a law or precept, and de- 
prived of its validity by prohibition, could be .aterdicted with reason- 
able right, the act of the private person will be void; but at the same 
time he is liable to punishment for having promised what was not in 
his power, and especially if he did it under oath. 

VI. The promise of a prisoner to return into captivity is rightly 
allowed: for it docs not render the condition of the prisoner worse 
than it was. And therefore Regulus, in doing what he did, acted not 
gloriously only, as some think, but also as he ought. Regulus, says 
Cicero, ought not to disturb the conditions and covenants belonging to the 
laws of war, by an act of perjury. Nor is it à sound objection, that, as 
Horace says, he knew the tortures which awaited him: for when he 
gave the promise he knew how likely this was. And so with regard 
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Nam et hoc fieri posse jam scierat, cum promitteret. Sic et 

de decem captivis, ut quidem ex antiquis scriptoribus rem nar- 

Lm. viLi& rat Gellius, octo postliminium justum non esse sibi respon- 
derunt, quoniam *dejurio vincti forent. 

VII. 1 Solent et promittere quidam ne in certum locum 

redeant, ne adversus eum, qui ipsos in potestate habet, mili- 

LiLY$ tent. Prioris exemplum apud Thucydidem, ubi sic Ithomen- 

ges promittunt Lacedzemoniis, exituros se Peloponneso, nec 

unquam redituros.  Posterius nunc frequens est. Vetus ex- 

Li.17&  emplum est apud Polybium, ubi dimittuntur ab Amilcare 

Numids sub lege, μηδένα φέρειν ὅπλον πολέμιον κατ᾽ 

αὐτῶν" ne adversus Carthaginienses eorum quisquam arma 

Gola. ΜΙ. 3& ogtilia ferret. Simile pactum habet in Gothicis "Procopius. 

2 Hoc pactum quidam irritum pronuntiant, quia sit con- 

tra officium, quod patrie debeatur. At non, quiequid contra 

officium est, statim et irritum est, ut et alibi et supra diximus. 

. Deinde vero ne contra officium quidem, libertatem sibi parere 

id promittendo, quod jam est in hostis manu. Nihilo enim 


s Dejurio vincti] 1d est, capitis mi- — (Cap. 14.) [Hoc exemplum diversum 
nores, ut Horatius de Regulo loquitur. est ab eo, quod in contextu indicatur. 
(Dict. III. Od. v.) In loco precedenti PorvBrir nullum est 

5 Procopius] Gotth. 11. de Herulis. — pactum, sed comminatio tantum Hamil- 


to the ten prisoners, as Gellius tells the story out of old authors; 
Eight said that they had no right to postliminium, for they had by their 
oaths lost the character of citizens. 

VII. 1 Also prisoners often promise not to return to a certain 
place, or not to bear arms against him who has them in his power. 
We have an example of the former case in Thucydides; when the 
Ithomians promise the Lacedzemoniaus that they will quit Peloponne- 
sus, and never return. The latter kind of engagement is now common. 
We have an old example in Polybius, when the Numidians are dis- 
missed by Amilcar, on condition of never bearing arms against the 
Carthaginians. Procopius in his Gothic history has a similar pact. 

2 Some moralists pronounce this pact void, because it is against 
the duty which a person owes to his country. But what is against 
duty, is not necessarily and of course void; as we have already ex- 
plained. And in the next place, it is not against duty to obtain one's 
liberty by promising that which is already in the enemy’s power. For 
the cause of tho country is not worsened by such an act; for he who 
is a captive has ceased to be of any value to that cause. 

VIII. Also some promise not to make their escape. They are 
bound by this promise, even though they were under restraint when 
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deterior fit patri; causa, cui is, qui captus est, ni liberetur, 
jam periisse censendus est. 

VIII. Promittunt et nonnulli non fugere: tenet hoc eos, 
etiamsi vincti promiserint, contra quam quidam sentiunt, Nam 
et sic solet aut vita servari, aut mitior obtineri custodia. Si 
vero vinctus sit postea, ita demum liber erit, si ideo promi- 
serit, ne vinciretur. 

IX. Satis inepte quzritur, an, qui captus est, alii dedere 
se possit. Nimis enim certum est, neminem sua pactione jus 
alteri queesitum adimere posse. Est autem captori jus quss- 
situm, aut ipso belli jure, aut partim belli jure, partim con- 
cessu ejus qui bellum gerit, secundum ea qux» supra expo- ΤῊΝ 
suimus. 

X. Circa effectus pactorum egregia queestio est, an pri- 
vati, si in fide preestanda negligentes sint, a suis potestatibus 
cogendi sint eam implere. Et cogendos verius est in bello 
duntaxat solenni, ob jus gentium, quo bellum gerentes obstrin- 
guntur alter alteri jus reddere, etiam de factis privatorum, ut 
puta si a privatis violati essent hostium legati. Sic Cornelius 


Nepos, recitante Gellio, scripserat multis “in senatu placuisse, Ned 4t. 
caris, J. B.) rhus sub conditione dimiserat. Appi- 

€ In senatu placuisse] Idem jamante anus Exc. Legat. num. 6. (Pag. 948. 
senatus redire eoe coegerat, quos Pyr- Excerpt. Fulv. Ursin.) 


they promised ; contrary to the opinion of some moralists. For in this 
way, men's lives are saved, and their captivity made less harsh. If, 
however, a person, having made such a promise, is afterwards put in 
chains, ho will bo liberated from his promise, if he made it to avoid 
being put in chains. 

IX. A question is raised, idly enough, whether he who is captured 
can surrender himself to another than the captor. For it is abund- 
antly certain that no one can by a compact of his take away a right 
from another. And tho captor has already acquired a right, either by 
the right of war, or partly by the right of war, partly by the conces- 
sion of the superior authority which makes the war; as we have ex- - 
plained above. 

X. With regard to the effects of compacts, there is a noted 
question, whether privato persons, if they are negligent in fulfilling 
their engagements, can be compelled by their own authoritics. And 
the sounder opinion is, that they are compellable only in a regular 
war, on account of the Law of Nations, by which the belligerents are 
bound to fulfil the rules of justice to each other, oven with regard to 
the acts of private persons; as for instanco, if ambassadors had been 
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ut ii de decem captivis, qui redire nollent, datis custodibus ad 
Hannibalem deducerentur. 


XI. De interpretatione tenendz regule jam aliquoties 


in e. 9. memoratz, ut a proprietate verborum non recedatur, nisi ab- 


surdi vitandi causa, aut ex alia satis certa mentis conjectura: 
nt in dubio magis interpretemur verba contra eum, qui legem 
dedit. 

XII. Vitam pactus non etiam ad libertatem jus habet. 
Vestium: nomine arma non veniunt: sunt enim hee diversa. 
Venisse auxilium recte dicitur si sit in conspectu, etiamsi nihil 
agat: nam ipsa presentia suam vim habet. 

XIII. At rediisse ad hostem non dicetur qui clam rediit 
ut staüm exiret: rediisse enim ita intelligendi debet, ut in 
potestate hostium iterum sit. Contraria interpretatio vetera- 


De Of. i.32. toria Ciceroni, stulte callida, quee fraudem in se et perjurium 


4 Justa auxilia in pactis deditionis] ^ Gotthicorum Procopii. (Cap. 7. 12. 30. 
‘Sunt ejus pacti exempla quatuor in 111. 37.) Aliud de Luca apud Agathiam 


violated by private persons. So Cornelius Nepos, as Gellius informs 
us, had written, that many of the senators were of opinion, that those 
of the ten captives who were unwilling to return, should be sent to 
' Hannibal under guard. 

XI. With regard to Interpretation, the rules are to be observed 
in this case also, which we have several times mentioned ; that we are 
not to recede from the propriety of the words, except in order to 
avoid an absurdity, or for some other good probable reason: that in 
a doubtful case we are rather to interpret the words against him who 
gave the law: and the like. 

XII. He who has covenanted for his life, has not a right to his 
liberty also. Under the name of clothes, arms are not included: for 
they are different in kind. Aid is said to have arrived, if it be in 
sight, though it be doing nothing; for the presence of it has an 
efficacy. 

XIIL But he cannot be said to have returned to the enemy ac- 
cording to his promise, who returned secretly in order to go away 
again immediately: for he was to be understood to mean by return, 
that ho was again to be in the power of the enemy. The contrary 
quibbling interpretation is called by Cicero silly cunning, involving 
fraud and perjury. And this interpretation is called by Gellius a 
fraudulent cunning; and those who had employed it,were noted as 
ignominious by the censor, and made incapable of giving evidence, 
and disreputable. 

XIV. When an agreement is made for surrendering a city except 
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habeat Eadem Gellio fraudulenta calliditas, a Censore igno- um. va. 1& 
miniis notata, qui eam adhibuerant, intestabiles et invisi. 

XIV. ‘Justa auxilia in pactis deditionis non faciends, si 
ea advenerint, intelligi debent talia quz periculum cessare 
faciant. 

XV. Notandum et hoc, si quid de executionis modo con- 
venit, id conditionem non injicero pacto, ut si dictum certo 
loco solvi, qui locus postea dominum mutaverit. 

XVI. De obsidibus tenendum quod supra diximus, ple- Fee Heel. e. 9. 
rumque eos accessionem esse principalis actus: sed tamen ἢ 
conveniri etiam posse ut disjunctiva sit obligatio, nimirum ut 
aut fiat aliquid, aut obsides retineantur. Sed in dubio tenen- 
dum est illud, quod maxime est naturale, id est, ut accessio 
tantum credantur. 


Lib. 1. (c. 7.) De Castello Corsice alia libro xvirr. et {a bello in Mauros. 
apud Bizarum Historie Genuensis x. — Habet tale et Cromerus Lib. x1. 


proper aid arrive, such aid is to be understood as makes the danger 
cease. 

XV. This also is to be noted, that if any covenant is made as to 
the mode of executing the convention, that does not become a condi- 
tion of the agreement: as, if it were said that it is to be discharged 
in a certain place, which place afterwards changes its master. 

XVI. With regard to Hostages, what wo have said above is to 
be observed, that in general, they are accessories to the principal act: 
but it may be covenanted that the obligation shall be disjunctive; 
that either something shall be done, or the hostages retained. But in 
a doubtful case, we must hold to the most natural supposition, that 
they are only accessories. 


CAPUT XXIV. 
DE FIDE TACITA. 

I. Tacite quomodo fides interpo- non noceat, integrum esse ret 
| natur. suas promovere. 
IL Exemplum in eo qui in tute-— V. De mutis signis ex consuetu- 

lam recipi à populo aut rege dine aliquid significantibus. 

expetit : VI. De tacita approbatione spon- 
III. Qui colloquium postulat aut sionis. 

admittit : VIL Pona quando tacite remissa. 


IV. Huic tamen, dw... collocutori 


L. ea lege. δὶ. I. ILENTIO quzdam conveniri non male a Javoleno dic- 


tum est, quod et in publicis, et in privatis, et in mixtis 
conventionibus usu venit. Causa hsc est, quod consensus, 
qualitercunque indicatus et acceptatus, vim habet juris transfe- 
rendi. Signa autem consensus sunt et alia prseter voces et 
literas, ut non semel jam indicavimus. Quzedam natura insunt 
actui. 

II. Exemplum sit in eo qui aut ab hostibus, aut ab ex- 
ternis veniens in alterius populi, aut regis fidem se dat: nam 
hic quin tacite se obliget, ne quid faciat adversus eum statum 
in quo presidium petit, dubitari non debet. ^ Quare sequendi 
non sunt qui Zopyri factum a reprehensione remotum aiunt: 
neque enim fides ejus in regem, perfidiam in eos ad quos con- 


CmaPTER XXIV. Of Tacit Faith. 


I. It is well said by Javolenus, that some things aro agreed upon in 
silence. This happens inpublic conventions, and in private, and in mixed. 
The cause is this; that consent, however indicated and accepted, has 
the force of transferring right. But there are other signs of consent, 
besides words and letters, as we have more than once indicated, 

IL Some are by nature inherent in certain acts. For an example, 
take him who coming from the enemy, or from strangers, gives him- 
self into the hands of another people or king. For that such a per- 
son tacitly binds himself not to do anything against that state in which 
he seeks refuge, cannot be doubted. Wherefore they are not to be 


followed, who say that the act of Zopyrus was free from blame: for 


his fidelity to his king does not excuse his perfidy towards those to 
whom he fled. The same must be said of Sextus; the same of Tar- 
quin who went over to Gabii. Virgil speaks of Sinon's treachery and 
crime. 
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fugerat excusat. Idem de Sexto Tarquinii filio, qui ad Gabios tv. 1. sx 
se contulerat, dictum esto. De Sinonoe Virgilius: AEn. il. v. Ὶ 
Accipe nunc Danaum insidias, et crimine ab uno 
Disce omnes. 

III. Sic et qui colloquium aut postulat, aut admittit, 
*tacite pollicetur, collocutoribus id innoxium fore. Hostibus 
per colloquii speciem violandis jus gentium violari pronuntiat 
Livius: addit, colloquium perfide violatum: nam per fidem Lib. xaxvill 
mendose eo loco scribitur. Cn. Domitius eo quod Bituitum 
regem Arvernorum per colloquii simulationem accersitum, hos- 
pitioque exceptum vinxit, hoc a Valerio Maximo judicium Lib tx. 6 
refert: Nimia glorie cupiditas perfidum existere cocgit. 
Quamobrem mirari subit, cur scriptor libri octavi belli Gallici cap. ss. 
Caesaris, sive is Hirtius est, sive Oppius, simile factum T. La- 
bieni referens, adjecerit, infidelitatem ejus (Comii scilicet) sine 
ulla perfdia judicavit comprimi posse; nisi hoc Labieni 
magis quam scriptoris judicium est. 

IV. At non ultra tacita illa voluntas trahenda est quam 
dixi: nam dum collocutores nihil patiantur, specie colloquii aver- 
tere hostem a belli consiliis, sua interim promovere, perfidia 
vacat, et dolis bonis annumeratur: quare qui deceptum spe 


_  * Tacite pollicetur collocutoribus id ἃ colloquio Narsetem telo transfigere 
innozium fore] Merito Agathias Rag- voluerit. Agath. Lib. i1. (c. 7.) 
narim Hunnum culpat, quod abeuntem 


TIL 8o he who cither asks for or granis-a-paslesrdecithy promises 
that it shall be without damage to the partics parleying. When ene- 
mites~are harmed under pretence of a colloquy, Livy says that the 
law of nations is violated: adding, Colloquium perfde violatum. So 
Valerius Maximus, of Cn. Domitius, who had drawn in Bituitus, 
king of the Arverni, under pretence of a colloquy, and had then 
thrown him into chains: Zoo great greediness of glory made him 
dious. And hence we must wonder why the writer of the eighth Book 
of Cesar’s Gallic War, whether it be Hirtius or Oppius, relating a 
similar act of Labienus, adds: Ze judged, that his (Comius's) /aith- 
lessness might be suppressed without perfidy ; except we are to look upon 
this as the judgment, of Labienus, not of the writer. 

IV. But this tacit will [or promise] js not to be drawn beyond the 
limits which I have stated : for provided the collocutors suffer no harm, 
to turn away the enemy from warlike measures by the appearance of 
a colloquy, and in the mean time to push on our own designs, has no 
perfidy in it, and is reckoned among good stratagems. And thus 
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Liv. xiii. 47. pacis regem Perseum arguebant, non tam juris et fidei, quam 

animi excelsi et glorise bellice habebant rationem, ut ex his 

Lt n. 1.46 quee de dolis bellicis diximus satis potest intelligi. Ejusdem 

"generis erat fraus illa, qua Asdrubal ex Ausetanis saltibus 

exercitum servavit, et qua Scipio Africanus major situm cas- 

Liv. xxvi.17. trorum Syphacis perdidicit, utrumque narrante Livio. Quo- 

rum exemplum imitatus ^L. Sylla bello sociali apud Eserniam, 
Libis ut apud Frontinum legimus. 

V. Sunt et signa quedam muta ex consuetudine signifi- 
cantia, ut olim vitts et rami olivarum : apud Macedones hasta- 
rum erectio: apuc Romanos ^scuta capiti imposita, “signs 
supplicis deditionis, qu: proinde obligant ad arma ponenda. 
Qui vero deditionem accipere se significat, an obligetur, et 
lib Hi. 4.§ quatenus ex his quz supra dicta sunt, petendum sit. *Hodie 


> L. Sylla] Et Cesar Dictator ad. — 222. ubi de Assyriis hoc dicitur.] ad 
versus Tencteros et Usipetes. Appia- quem locum notata Lindebrogii vide: 


nus Exc. Legat. n. 16. scuta et vexilla perversa apud Romanos, 
© Scuta capiti imposita] Appianus — notat idem Ammianus libro xxvi. (cap. 
Civilium τι. x. pag. 512, ubi vide Valesii notam.) 


4 Signa supplicis deditionis] Apud — Submittere vexilla, Latinus Pautus 
Persas manus post tergum complicate. ^ Panegyrico (c. 36.) Apud Germanos 
Ammianus Lib. xvii. (Cap. viii. pag. ^ et eorum exemplo alios, herbam porri- 


a 


they who complained that Perseus was deceived by the hope of 
peace, took account, not so much of right and of good faith, as of 
magnanimity and glory: as may be understood by what we have said 
of stratagems. Of the same kind was the trick by which Asdrubal 
saved his army from the Ausetanian jungle; and by which Scipio 
Africanus Major learnt the situation of the camp of Syphax: both 
which stories are told in Livy. And these examples are imitated by 
L. Sylla, in the social wamxmEsernia, as we read in Frontinus. 

V. There are also certain mute signs which have a signification 
from custom, as formerly fillets and olive-branches; among the Mace. 
donians the raising of spears; among the Romans the placing the 
shields on the head, the sign of a suppliant surrender; which imme- 
diately obliges the persons to lay down their arms. As to him who 
signifies that ho receives the surrender, whether he be obliged, and 
how far, is to be determined by what we have said above. At present 
a white flag is a tacit sign of asking for a parley; and binds the askers 
as much as if they used words. 

VL How far engagements made by generals are to be supposed 
tacitly approved by the people or the king, we have also discussed 
above; namely, that it is so to be understood, when the act is known, 
and anything is done, or not done, of which no other reason can be 


! 
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vela candida tacitum habent signum petiti colloquii: obliga- 
bunt ergo non minus quam si voce petitum esset, 

VI. Sponsio a ducibus facta quatenus tacite approbata a 
populo aut rege censeri debcat, et hoc jam supra diximus, Lib it 15 
nimirum ubi et actus fuit cognitus, et aliquid factum, aut non £3 
factum, cujus rei alia causa extra voluntatem federis probandi 
dari non possit. 

VII. ‘Pons remissio ex sola dissimulatione non potest 
colligi; sed opus est accedat actus talis qui aut amicitiam per 
se ostendat, ut fedus amicitie causa, aut opinionem de tali 
virtute cui merito antefacta condonari debeant, sive ea opinio 
verbis indicata est, sive rebus qu; ex more institute sint ad 
talem significationem. 


gere, Plinius Lib. xxi. c. 4. Qui victi 
se dedunt inermes supplicant, ait Ser- 
vius ad r. ZEneid. (487 .) 

€ Hodie vela candida tacitum habent 
signum petiti colloquii) Ignis succensus 
petiti colloquii signum apud septentri. 
onis populos. Meminit Johannes Mag- 
nus et alii. Plinius Lib. xv. 30. de Lau- 


etiam inter armatos hostes quietis elt in- 
dicium. (Cap. 30.) 

t Pene remissio] Tractat Polybius 
servatus in Ercerptis Legationum, num. 
322, an si remissa sit poena iis qui faci- 
nus fecere, simul remissa sit mandator- 
ibus? non puto, singulos enim tenent 
sua delicta. 


ru: ipea pacifera, ut quam pretendi — 


assigned but the will to approve the convention. 

VII. The remission of a penalty cannot be collected merely from 
silence. It is necessary that there be added some act, which either 
of itself shews friendship, or a league on the ground of friendship, or 
an opinion of the existence of virtues which may give rise to a condo- 
nation of previous acts; whether that opinion be expressed in words, 
or by means of things which by custom are appointed to convey such 
meaning. 
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| CAPUT XXV. 
CONCLUSIO, CUM MONITIS AD FIDEM ET PACEM. - 


I. Monita ad fidem servandam. IV. Utile id victis: 
II. In bello pacem semper spece — V. Et victori. 


tandam : VI. Et quorum res dubice sunt. 
III. Et amplectendam etiam cum VIL. Pacem factam summa religi- 

damno, Christianis preser- one servandam. 

tim. VIII. Votum et finis operis. 


L 1 TQUE hic finire me posse arbitror, non quod omnia 

dicta sint, quze dici poterant, sed quod dictum satis 
sit ad jacienda fundamenta, quibus si quis velit superstruere 
speciosiora opera, adeo me invidentem non habebit, ultro et 
gratiam referet. Tantum antequam dimitto lectorem, sicut, 
cum de bello suscipiendo agerem, monita quzdam bello quan- 
tum fieri potest declinando adjeci, ita nunc quoque monita 
pauca addam, qu: in bello et post bellum valeant ad fidei 


* Feris erunt similes] Legati Justi- ἀλλήλους πίστεώς τε καὶ ἀληθείας 
niani apud Procopium Persicorum 1t. ἐνέχυρον" διαλύσαντα δὲ τὰς orordas, 
Chosroén sic alloquuntur: el uy πρὸς ὧν ἡ ἀλπὶς ἀπολέλειπται μόνη τοῖς 
παρόντα σὲ, ὦ βασιλεῦ, οἱ λόγοι éyie διὰ τὴν ἐν πολέμῳ κακοπραγίαν οὖκ ἐν 
γνοντο, οὐκ ἂν ποτε ὠόμεθα Χοσρόην rw ἀσφαλεῖ βιωτεύουσιν. οὐ γὰρ ἄλλο 
τοῦ Καβάδον ἐς γῆν τὴν Ῥωμαίων οὐδὲν τὸ τοιοῦτον εἴποι Tis ἂν εἶναι, ἣ 
ἐν ὅπλοις ἥκειν, ἀτιμάσαντα μὲν τοὺς τῶν ἀνθρώπων τὴν δίαιταν és τὴν τῶν 
διομωμοσμένους σοὶ ἔναγχος ὅρκους, θῃρίων μεταβεβλῆσθαι' ἐν yap τῷ un- 
ὃ τῶν ἐν ἀνθρώποις ἁπάντων ὕστατόν δαμὴ σπένδεσθαι, τὸ πολεμεῖν ἐπέ- 

we καὶ ἐχυρώτατον εἶναι δοκεῖ τῆφ ἐς pavra λελείψεται πάντας' πόλεμοε 


CHAPTER XXV. The Conclusion, with admonitions to Good Faith 
and Peace. 


I. 1 And here I think that I may make an end; not that I have 
said all that might be said, but that enough has been said to lay the 
foundations; on which; if any’ one will érect & fairer superstructure, 
he will be so far from being the object of any grudging on my part, 
that I shall be grateful to him. Only before I dismiss the reader, as 
when I spoke of undertaking a war, I added admonitions on the duty 
of avoiding war as much as possible, so now I will add a few admo- 
nitions which may tend in war, and after war, to the preservation of 
good faith and peace; and of good faith, both on other accounts, and 
that the hope of peace may not be destroyed. For not only is each 
commonwealth kept together by good faith, as Cicero says, but that 
greater society of which nations are the members. If Faith bo taken 
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curam et pacis: et fidei quidem tum propter alia, tum ne spes 

pacis adimatur. Fide enim non tantum respublica quzlibet 

continetur, ut Cicero dicit, sed et major illa gentium societas : Offc. ii. 94 

hac sublata, ut vere Aristoteles, ἀνήρηται ἡ πρὸς ἀλλήλους με. ad 
Theod. i. 15. 

χρεία τῶν ἀνθρώπων, tollitur quod inter homines est commer- 

cium. 

2 Itaque merito idem ille Cicero nefarium esse ait, fidem oret. pre 
frangere qux continet, vitam : sanctissimum, ut Seneca loqui- «. "Cu M 
tur, humani? pectoris bonum: quam tanto magis prestare "as 
debent summi hominum rectores, quanto ceteris impunius 
peccant: itaque fide sublata *feris erunt similes, quarum vim 
omnes exhorrent. Et justitia quidem in ceteris suis partibus 
szpe habet aliquid obscuri: at fidei vinculum per se manifes- 
tum est, imo ideo quoque usurpatur ut de negotiis omnis de- 
matur obscuritas. M 

3 Quo magis regum est religiose hanc colere, primum 
conscientiz, deinde et fame causa, qua stat regni auctoritas. 

Ne dubitent igitur, eos qui ipsis fallendi artes instillant, id 
ipsum facere quod docent. Non potest diu prodesse doctrina, 


δὲ, ὁ πέρας οὐκ ἔχων, ἐξοικίζειν τῆς 
φύσεως τοὺς αὐτῷ χρωμένους ἐς ἀεὶ 
πέφυκεν. Nisi ad te prasentem, rez, 
ha haberetur oratio, nunquam putas- 
semus Chosrocn Cabade filium cum 
armis intraturum in fines Romanos, 
contemtis primum juramentis juratis, 
quod inter homines summum firmissi- 
suumque creditur veritatis et fidei pig- 


sola spes relinquitur tis qui ob belli 
mala non in tuto vivunt. Quid enim 
hoc aliud esse dicamus, quam hominum 
vitam in ferarum vilam mutare? nam 
sublatis federibus scquetur ut omnes in- 
ter se eterna gerant bella. Bella autem 
sine fine hanc vim habent, ut homines 
perpetuo teneant nature sue extorres. 
(Cap. 10.) 


nus; ruptis preterea federibus, que , 


away, as Aristotle says, the intercourse of men is abolished. ii 

2 Therefore Cicero rightly says, that it is "trocious to break 
faith which holds life together; the holiest good of the human heart, as 
Seneca speaks. And this, the supreme rulers of mankind ought to 
be more careful of preserving, in proportion as they have more 
impunity for their violations of it: so that if faith be taken away, they 
will be like wild beasts, whose strength is an object of general horror. 
And in other parts of its splicre, justice has often somewhat that is 
obscure; but the bond of good faith is manifest of itself, and indeed 
is used to remove obscurity from all other matters. 

3 And therefore it is especially the office of kings, to cherish good 
faith; first, for the sake of conscience, and then, for the sake of good 
opinion, by which tho authority of kingdoms stands. Let them be 
certain therefore that they who instil into them acts of deceit, are 
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quz hominem hominibus insociabilem facit: adde et Deo in- 
II. Deinde in tota belli administratione non potest secu- 
rus et Deo fidens animus retineri, nisi semper in pacem pro- 


Orstad Ces. spectet, Verissime enim dictum a Sallustio: sapientes pacis 
Epist $05. ed causa bellum gerere: cui congruit Augustini sententia: non 


pacem quaeri, ut bellum exerceatur, sed bellum gert, ut paz 


vi. Pei e acquiratur. Ipse Aristoteles non semel accusat gentes qua 


bellicas actiones quasi pro ultimo !fine sibi proponerent.  Fe- 
rinum quiddam vis est, quz in bello maxime eminet: quo 
diligentius curandu- est ut humanitate temperetur, ne nimium 
feras imitando dediscamus hominem. | 

III. * Pax ergo tuta satis haberi si potest, et malefactorum 
et damnorum et sumtuum condonatione non male constat: 
precipue inter Christianos, quibus pacem suam Dominus lega- 


Rom.xii18 vit. Cujus optimus interpres nos vult, quantum fieri potest, 


quantum in nobis situm est, cum omnibus pacem querere. 
Viri boni est initia belli invitum suscipere, extrema non liben- 


Inmogped ter persequi: ut apud Sallustium legimus. 
ed Fen — — IV. Satis quidem hoc unum esse debet, sed et plerumque 


! Ante Stagyritam, Preceptor ip- τὰ τῆς εἰρήνης. De Legib. Lib. 1. pag. 
sius PrATO jam id vituperaverat, loco — 628 E. Tom. 1t. Ed. H. Steph. J. B. 
insigni, ubi boni Legislatoris esse ait, > Aristoteles sic enunciat] Philo vero 
pacis caussa potius ea quz pertinent ad de Constitutione Principis (pag. 733 ». 
bellum, quam negotia pacis belli caussa — .Ed. Paris.) hunc in modum: εἰρήνη 
ordinare, et ad bellicas rationes revo- κῶν ἢ opodp’ ἐπιζήμιος, λυσιτελεστέρα 
care: Οὔτ᾽ dv νομοθέτης ἀκριβὴς, el πολέμου" paz quamvis cum magno de- 
μὴ χάριν εἰρήνης τὰ πολεμοῦ vouoOe- — frimento, bello wtilior. (Locus Anis- 
Tot μᾶλλον, ἢ τῶν πολεμικῶν ἕνεκα — TOTELIS reperitur in Rhetor. ad Alez. 


themselves the deceivers they would make them.  Doctrines cannot 
[sve work well, which make man unfit for society with man; and 
e may add, hateful to God. 

II. In the next place, a mind serene and trusting in God 
cannot be retained in the whole administration of a war, except it 
always look to peace. As Sallust most truly says, Wise men carry 

[» war for the sake of peace: and to this the opinion of Augustine 
grees; and of Aristotle. It is a ferine force which is prominent 
in war; and must be tempered with humanity, that we may not 
cease to be men, by imitating brutes. 

III. If therefore a peace sufficiently safe can be had, it is not 

V secured by the condonation of offenses, and damages, and er- 
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utilitas humana eodem trahit: primum eos qui minus valent: 
quia periculosum est longum cum valentiore certamen, et, ut 
in navi fit, jactura aliqua redimenda major calamitas, omissa 
ira ac spe fallacibus, ut recte Livius dixit, auctoribus. Hunc Lib. wit. €. 
sensum Aristoteles sic enuntiat : κρεῖττον τοῖς κρείττοσι μέ- 
pos Ti τῶν ὑπαρχόντων προέσθαι, ἢ πολέμῳ κρατηθέντας 
αὐτοὺς αὐτοῖς χρήμασιν ἀπολέσθαι" satius est his, qui plus 
pollent, aliquid rerum suarum relinquere, quam bello victos 
- cum rebus perire. 

V. Sed et eos qui validiores sunt : quia bonis suis rebus, 
ut idem Livius non minus vere ait, ampla ac speciosa dan- Lm xxx x. 
tibus pax est: ac melior tutiorque quam sperata victoria. 
Cogitandus enim Mars communis: διεξιτέον, ait Aristoteles, 
τὰς μεταβολὰς Tas ἐν πολέμῳ ὡς πολλαὶ Kal παράλογοι 
γίνονται" cogitandum in bello quam multe quamque impro- 
vise mutationes accidere soleant. In oratione quadam pro 
pace *apud Diodorum culpantur oi τὸ μέγεθος τῶν εὐημε- 
ρημάτων προσφερόμενοι, ὥσπερ τῆς τύχης οὐκ ἐναλλὰξ 
εἰθισμένης βραβεύειν τὰ κατὰ πόλεμον προτερήματα" qui 
rerum gestarum a 86 magnitudinem extollunt, plane quasi 


menti imbecillitatem prudenter ostendit 
Dioponvs SicuLvs, cujus ipsius verba 


cap. 3. unde etiam petitus est alter, 
quem Auctor adfert in paragrapho se- 


quenü. J.B. 

3 Oratio illa erat contra Pacem, non 
pro Pace: nimirum Demagogi cujus- 
dam Atheniensis Cleophontis, qui ipse 
rerum gestarum ab Atheniensibus mag- 
nitudinem extollebat, ut vulgus ad bel- 


illa sunt, ὥσπερ τῆς τύχης, δα. Bib- 
lioth. Hist. Lib. x111. cap. 53. pag. 359. 
Ed. H. Steph. Unde patet, Auctorem 
nostrum, memoriz vitio, aut festinan- 
tem, in loco isto laudando lapsum esse, 
J. B Φ 


lum concitaret. Hujus autem argu- 


penses: especially among Christians, to whom the Lord has given 
his peace as his legacy. And so St Paul, his best interpreter, exhorts 
us to live at peace with all men. As Sallust says, A good man takes 
up the beginning of war reluctantly, and docs not follow its extremes 
willingly. 

IV. This of itself ought to be enough; but often human Utility 
draws men the same way: those first who are the weakest; fer a long 
struggle with a more powerful adversary is perilous; and as in a ship, 
we must avert a greater calamity by some loss, putting away anger 
and hope, fallacious advisers, as Livy says. So Aristotle. 

V. But also this is for the bencfit of the stronger: for as Livy 
also says, To them peace, if they grant it, is bounteous and creditable, 
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non is mos esset. fortuna belli prospera vicibus largiri. *Et 
maxime metuenda desperantium audacia, tanquam acerrimi 
morientium belluarum morsus. 

VI. Quod si uterque pares sibi videantur, id vero, Ce 
sare auctore, optimum tempus de pace agendi, dum sibi uter- 
que confidit. 

VII. Pax autem facta qualibuscumque legibus, servanda 
omnino ob eam, quam diximus, fidei sanctimoniam, soliciteque 
cavenda non tantum perfidia, sed et quidquid animos exaspe- 
rat. Nam quod de privatis amicitiis dixit Cicero, ad has 
publicas non minus recte aptes: qua cum omnes summa reli- 
gione ac fide tuendze, tum eze maxime quz ex inimicitiis revo- 
cate sunt in gratiam. 

VIII. Inscribat hzec Deus (qui solus hoc potest) cordibus 
eorum, quorum res Christiana in manu est, et iisdem mentem 


€ Et mazime metuenda desperantium Hee tamen versio Auctoris nostri po- 
audacia] : test defendi. Vide que diximus in No- 


Aawai yap καὶ κοῖται ἀποιχομένοιο λέοντος. 

Quippe timenda etiam morientis lustra leonis. 
[Hunc versum, qui Veteris cujusdam 
Poets esse videtur, noster habet a PLu- 
TABCHO, in Vit. Marii, sub finem, (pag. 
432 c. Ed. Wech.) ubi alio ordine le- 
guntur dus» voces, xozTat καὶ, non xal 
κοῖται: et VOX ἀποιχομένοιο exponitur 
ab Interprete abeuntis, non morientis. 


tis Gallicis ad h. 1. in Addend. J. B.] 

4 Homines, Deo carissimum animal) 
Sic Chrysostomus sermone de Eleemo- 
syna (Tom. vr. pag. 927. Edit. Savil.) 
ἄνθρωπος τὸ περισπούδαστον ζῶον τῷ 
Θεῷ. [Addamus hominis Ethnici tes- 
timonium. Is est Simpiicivs, qui Ho- 
minem vocat, non inhonoratam neque 
vilem Dei possessionem, οὐκ atipov οὐδ᾽ 


and better than a victory merely hoped for. 
So Aristotle. 


that Mars is on both sides. 


For they must recollect 
And so in the oration 


for peace in Diodorus. And there is much to be feared from the 


courage of despair, lil 


ites of a wild beast. 


“VI. Wthe two parties reckon themselves equal, "then, as Cresar 
holds, is the best time for treating of peace, since each trusts in 


himself. 


VII. Peace made on any conditions whatever is, by all means, 


to be kept, on account of the sacredness of good faith, of which we 
speak; and care must be had to avoid, not only perfidy, but anything 
which may exasperate the mind of the other party. For what Cicero 
says of private friendships, you may adapt also to public ones; that 
as all such connexions are to be maintained with the utmost con- 
science and good faith, so especially those in which a reconciliation 
has taken place of a previous enmity. 

VIII. May God write these lessons—He who alone can—on the 
hearts of all those who have the affairs of Christendom in their 


w———— ee 
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divini humanique juris intelligentem duit, quseque semper 
cogitet lectam se ministram ad regendos “homines, Deo caris- 


simum animal. 


αὑτελὲς τοῦ Θεοῦ κτῆμα. Pag. 239. Ed. 
Lugd. B. Salm. Ubi PrATOx1S vestigia 
sequitur, qui statuit, Homines esse ὃν 
τῶν κτημάτων Toi? Θεοῖς. In Pux. 
DONE, pag. 62 B. Tom. 1. Edi.H. 


Steph. Diserte vero PuiLo, Judsus, 
Grece idem, quod heic Auctor noster 
Latine: Zwov τὸ θεοφιλέστατον ὁ 
Ἄνθρωπος, &c. De Somniis, pag. 581 
x. Edit. Paris. J. B.) 


hands: and may he give to those persons a mind fitted to understand 


and to respoct Rights, divine and human; and lead them to recollect 
always that the ministration committed to them is no less than this; 


— that they are tho governors of 
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QUZ IN HOC OPERE CONTINENTUR. 


Prior numerus librum, alter caput, tertius paragraphum, reliquus vero subdivisionem paragr. 
misi & interpositum sit, (unc enim § ipsum notat, annot. annotata, prol. prolegomena 


denotant. 


A. 


ABDICARI regnum an possit. ii. 7, 20 

Abdicato filio an quid debeatur. ii. 7, 7 

Abitus tutus quomodo sumatur. iii. 21, 16 

Abrahamus bello adjuvit extraneos a fide. ii, 
15, 9, 6 

Abrahamus res hostiles sibi acquisitas judicat 
et dedicat. iii. 6, 1,1 

Abrabami filii ex Cethura non habuerunt par- 
tem hereditatis, ii.7, 8,3 - 

Absentes an partem preedsm ferant. iii. 6, 
17,6 

Absentium jus presentibus accrescit, ii. 5, 20 

Absolvere cur satius quam condemnare. ii, 
23, 5,1 

Absolutio a juramento, unde vim habeat. ii. 
13, 20, 2 

Abstinentiz in solo pacatorum exempla. iii. 
17,2 

Absurda nemo credendus est velle. ii. 16, 22 

Absurdus intellectus, vitandus. ii. 10, 2, ὅς 
5,&6 

Acceptatio pro altero facta quid operetur. ii. 
11, 14, & 17 

Acceptatio an praecedere alienationem possit. 
ii. 6,2 

Accessionis jus quale. ii. 8, 11, et seqq. 

Accipi plus potest quam quod nostrum est, 
sed sub onere restituendi quod excedit. iii. 
1, 4,1 

Accusare an Christiano conveniat. ii. 20, 
15, 10 

Accusatores ex officio publicoconstitui melius, 
ii. 20, 15 


Achai dolis abstinebant. iii. 1, 20, 9 

Acquiri bello non possunt qus penes hostes 
sunt. Sed non hostium. iii. 6, δ, & 26, 1. 
Acquiruntur bello quoad jus externum qua 
hostis noster bello acquisiverat. iii. 6, 7, 1 

Acquisitio naturalis in bello. iii. 6, 1, 1, 9. 
Rerum originaria. ii.9, 1. Acquisitiones 
improprie dicts juris gentium. ii. 8, 1 

Actio injurim an Christiano conveniat. ii. 20, 
10, 1,2 

Actionum injustarum gradus. ii. 20, 29, 1, 8 

forensium et belli iidem fontes, 


ii. 1, 2,1 

Actor ut bellum vitetur re dubia potius ce- 
dere debet. ii. 23, 11 

Actus homini inevitabiles an puniri possint, 
ii.20,19. Qui humanam societatem non 
spectant, puniendi non sunt. ii. 20,20. Ex 
more communes nemini prohibendi, ii 3, 
22, Interni an punibiles inter homines, ii, 
20,18. Imperfecti an puniantur jure gen- 
tium, ii. 20, 39. Contra conscientiam illi 
citi. ii. 23, 2. Publici et privati in bello 
publico. iii. 6, 10. Benefici ii.12,2, Per. 
mutatorii. ii. 12, 3. Diremtorii. ibid. Com- 
municatorii. ii. 12, 4. Mixti. ii. 12, 5. Po- 
sitivi et negativi quantum differant, ii. 15, 
17,2, Communes a dividuis distinguendi 
circa restitutionem. iii, 10,4, Contra ju- 
ramentum factus quando sit vitiosus ἴδῃ. 
tum, quando et irritus. ii. 12, 19. Humani 
quotuplices. ii. 12, 1. 

AóécTora. ii. 8, 7 

Admiralitatis natura, ii. 12, 20. Contractus, 
li. 12,4 
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. Adonia a regno exheredatus. ii. 7, 25 
Adoptatus ex conjectura voluntaria succedit. 
ii. 7,8, 1 
Adoptivi non succedunt in regnis a populo 
delatis. ii. 7, 16 
Adulter et adultera ad quam restitutionem 
teneantur, ii. 27, 15 
Advocatiss jus. i. 3, 21, 8 
AEdificare in littore an liceat et quatenus. ii. 
2, 15, 2 
ZEdificatio in mari aut littore. ii. 3, 9, 2 
JEqualitas exigendi in contractu qualis re- 
quirator, et quare. ii. 12, 11, 1. In con- 
tractibus requisita quotuplex. ii. 12, 8. 
Rei in contractibus qualis. ii. 12, 12, 1 
JEquivocatio. iii. 1, 10. Vide Locutio am- 
bigua. 
. ZEs et aurum diduci possunt. ii. 8, 21 
ZEtas est quid personale. ii. 7, 18, 2 
ZEtolorum mos. iii. 20, 31 
Afrorum mos circa predam. iii. 6, 14, 3 
Agamemnonis juramentum de re illicita. ii, 
13,6 
Ager potest vendi mensura nominata, non 
tamen ad mensuram. ii. 8, 12 
Agri divisi, sive assignati sive limitati : men- 
sura comprehensi, arcifinii sive occupatorii. 
ii. 3, 16, 1. Capti quando intelligantur. iii, 
6, 4. Capti publici fiunt. iii. 6, 11, 1. 
Capt: de his Hebreorum, Lacedemonio- 
. rum, et Romanorum mos et consuetudo. 
iii. 0, 11, 2. Privati in dubio non censentur 
arcifinii. ii. 8, 12,1. Postliminio recipiun- 
tur. iii. 9, 183,1 
Agricolis parcendum. iii. 11,11,1 
Ager Bootus secundum fines qui ante bellum 
erant intelligendus. ii. 16, 6 
Agesilai dictum. iii. 1, 6, 2 
“Ayn. ii. 21,14, 2 
Agnatica successio linealis. ii. 7, 23 
Alapam occidendo alterum arcere an liceat 
jure nature, an evangelico. ii. 2, 10, 1 
Alendi liberi, etiam vulgo quesiti: etiam ex 
- incestis, quod jus Romanumsprevit. ii.7,4,2 
Alexander latro et przedo dictus. ii. 1, 1,3 
Algerienses predones. iii. 8, 19, 2 
Aliena res occupari potest, ad vitandum pe- 
riculum, iii. 1,2, 2. Ad debiti consecutio- 
nem accipi quando possit. ii. 7, 2, 1, 2. 
. Alienam rem accipere pro debito non licet, 
ubi debitum per judicium consequi datur. 
ibid. Restituere unde et quatenus tene- 
amur. 1i. 10, 1, 2. Reddens, premium in- 
ventionis non recte petit. ii, 10, 1, 5 


INDEX RERUM PR.ECIPUARUM, 


Alienandi sua jus naturale. ii. 6, 1, 3 

Alienati imperii exempla. i. 3, 12, 3, 6 

Alienatio requirit actum externum et accep- 
tionem. ii. 6, 1, 2 


Alienationis requisita quadam mere suni 


juris civilis, ii. 6,1 
Alieno uti quomodo liceat. ii. 2, 6, 1; 7; 11 
—— qui utitur in necessitate, tenetur ad 
restitutionem. ii. 2, 9 
——- debito nemo obligatur naturaliter nisi 
heres. ii. 14, 10; ii. 21, 19; iii. 2, 1,1 
Alimenta an liberis debeantur, et quo sensu. 
ii. 7, 4,1, 8 
Ἀληθορκεῖν. ii. 13, 18 
Allodialia regna quam Suecesionem s sequan- 
tur. ii. 7, 20, 1 
Allavio cujus naturaliter. ii. 8, 11, 13 
—— quando cedat proximorum praediorum 
dominis, ii. 8, 12, 2, & 13, & 15 
Alvei mutatio an fines immutet. ii. 3, 16, 1; 17 
Alveus siccatus cujus naturaliter. ii, 8, 9. 
Privatis quando cedat. ii, 8, 13, 18. Cujus 
jure gentium. ii. 8, 9 
Ἁμάρτημα quid. iii. 11, 4, 2 
Amens promittendo non obligatur. ii. !*,5, 1. 
Amenti falsum dicere, non est mendacium. 
iii, 1,12, 1. Amentes populi, an dominium 
habeant. ii. 22, 10 
Amici qui sint in jure postliminii, iii. 92, 1. 
Amicorum causa bellum recte suscipitur. 
ii. 25, 5. Amicitia non ex sola indigentis 
nascitur. ii. 1, 9, 8. Amicitis conventio iu 
pace quid operetur. iii. 20, 40 
Ammonites nec foederati, neo perpetui hostes 
Hebrexorum. ii. 15, 9, 5 
᾿Ἀμφιβολία apud Rhetores. il. 16, 4, 1 
Animantia muta alunt sobolem. ii. 7, 4,2. 
Animantibus qus: ruri inserviunt parcen- 
dum. iii, 12, 4, 4 
AvcporAnwia quid. iii, 2, 3, 1 
Angariatus sequi quo sensu a Christo jube. 
atur, i. 2, 8, 5 
Anglie regni successio, ii. 7, 30,3. Anglis 
jus circa predationes qus contra legem 
fiunt. ii. 17, 20, 2. 
Animus vitiat actiones sua natura licitas. il. 
15, 9, 9 
Anni (centum) tres ferme states, ii. 4, 7 
Antiochus an jus habuerit in Hebrecs. i. 4, 
7,5 
᾿Ανθρωποπαθείας figura. ii. 13, 3, 3 
Anthropophagi. ii, 19, 2, 1 
Aodis factum quale. i. 4, 19, 4 
᾿Αφθαρσία quid. ii. 2, 2, 1 
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Ἄπλότης quid. ibid. 
Awoorepeiy. ii. 20, 39, 8 
A postolorum judicatio qualis. ii. 22, 14, 1 
A ptitudo juris species, quid. 1. 1,7 ; ii. 17, 2, 2. 
Moralis non facit nasci obligationem resti- 
tutionis, ji. 17, 2, 2. Et proprie debitum, 
bene distinguenda ubi concurrunt. ii. 7, 3, 
4,1; ii. 17, 2,2 
Aqua profluens quisnam sit. ii. 2, 12 
Aquas corrumpere in bello an liceat. iii. 4, 17 
A ra Misericordis apud Athenienses. ii. 21, 5,2 
A ratori bovi parcendum. ii. 12, 4, 4 
Arbiter de bello lectus de possessione pro- 
nuntiare debet. fii. 20, 48. Arbitri officium 
quod. iii. 20, 47. Inter reges vel judices. 
ibid. Arbitrorum genera. iii. 20, 44 
Arbor scientise boni et mali, cujus rei symbo- 
lum. ii. 2, 2, 2 
Arbor vitze, cujus rei symbolum. ibid. 
A rcifinii agri, sive occupatorii. ii. 3, 16, 1 
᾿Αρχιτεκτονικὴ Aristoteli quse. i. 3, 6, 2 
Argumentis paribus pars utra preeferenda. 
ii. 23, 5 
Argumenta, qualia in judicandis moralibus. 
ii. 29, 3, 4 
Arma apud Roman. postliminio cur non re- 
cepta. iii. 9, 14, 2 
—— hosti alicujus subministrare hostis est. 
iii. 1, 5, 2 
Armis hostium uti licitum. iii. 1, 8, 4 
Armorum vox quid significet. ii. 16, 5 
A rragonica successio, ii. 7, 96 
Arrogatio. ii. 5, 26 . 
Artium vocabula quomodo accipienda. ii. 
16, 8 
Arx quid. ii. 16, 8 
Asiz mos circa predam. iii. 6, 14, 3 
Asmonei. Vide Maccabeei. 
Assecurationis contractus. ii. 12, 3, 5. Na- 
tura. ii. 12, 28 
Assertio a promissione multum distat. iil 
1,18,1 
mera futuri quid, et quam vim ha. 
beat. ii. 11, 2 
Asylorum jura quibus prosint, quibus non. 
ii. 21, 5 
Atticum jus de captivis redemptis. iii, 9, 10,3 
Auctores belli injusti ab aliis discernendi. iii. 
11, 5,1 
Aves quorum sint. ii. 2, 5 
Auxilia ab una parte promissa intelliguntur 
sumtu petentis. i. 16, 12, 8 
Auxilium mittere quis excusetur. fi. 16, 27, 1 
venisse quando dicatur. iii. 29, 12 
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B. 

Barbari male a Grecis pro hostibus habiti. 
ii. 22, 23 

Barclaii sententia de jure resistendi, quod 
sit penes populum, vel majorem ejus par- 
tem. i. 4, 7, 4 

Bellandi pro alio juste cause. if, 25, 1,1 

——— jus inferioribus potestatibus quibus- 
dam concessum. i. 3, 4, 2, & 5,1 

Bellantium extra territoriam 4029 capiuntar 
an jure belli acquirantur. iii, 6, 26, 2 

Bellare quidam lege vetantur. i. 5, 4 

Bellum a natura quo sensu. i. 2, 1, 5. Juris 
gentium quo sensu. i. 2, 4, 1. An vetetur 
lege que data est Nom. 1.2, 5,2. An ve- 
teturlege evangelica. i. 2,6, 1,&7,1,&8,1 

Belli definitio. i. 1, 2, 1. Vocis origo. i. 1, 9, 
2. Bellum an justum aliquod jure natura. 
1.2, 1, 1,2. Aliud privatum: aliud publi- 
cum: aliud mixtum. 1, 8, 1, 1. Privatum 
an licitum post constituta judicia, et quibus 
casibus. i.3, 2, 1. Privatum aliquod lege 
Mosis permissum. i. 3, 2, 2. An cum evan- 
gelio pugnet. 1.3, 3, 1. Ambrosii et Au- 
gustini dicta contra illud. i. 3,3,2. Justum 
ac solemne quid. iii. 3, 1, 1. Ex edicto, 
iii. 3,5. Cn. Manlii in Galatas au justum. 
1.9, 5, 4. Caii Csesaris in Germanos an 
justum. i, 3, 5, 4. Octavii et Decimi an 
justa bella: Cassii quoque bellum an justum. 
i. 8, 5, 5. Publicum, solemne vel minus 
solemne. i. 8, 4,1. Gerere reservatum ha. 
benti summum imperium. i. 3, 5, 3. Quan- 
do et quatenus ab inferioribus potestatibus 
geri possit: et an tale bellum publicum 
dicendum, i. 8, 5, 1. Et an geri possit ab 
illis ex conjectura voluntatis superioris, 1. 
9, ὅ, 8. An civile sit pejus tyrannide. i. 4, 
19,3. Pro sociis, et pro amicis. ii. 25, 4, 5. 
Suscipi potest pro quibusvis hominibus. if, 
3, 5,6. An licitum pro subditis et alienis. 
ji. 25, 7,8. Geri potest per homines im. 
probos. ii. 26, 5; iii. 1, 22. An licitum in 
eos, qui in naturam delinquunt. ii, 20, 40, 1. 
An licitum, ut cogantur aliqui fieri Chris. 
tiani. ii. 20, 48,1. Ad injustum obligatur 
nemo. i. 3, 28; ii. 11,8; ii. 13,7; ii. 15, 13, 1. 
Pro solo offensivo quando sumendum. ii, 
16,13, 3. Non licitum ob nimiam poten. 
tiam vicini tantum. ii, 1, 17, 1. Justum 
aliunde vitium habere potest, ii. 22, 17, 1, 
An utrinque justum detur. ii. 23,13. Omit. 
tendum sepe nostri et nostrorum causa. ii. 
24, 4,1. Ob ponam suscipere debet esse 
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validioris multo. ii. 24, 7. Suscipiendum 

. ex necessitate aut occasione. ii. 24, 7, 9. 
Pacis causa gerendum. i. 1, 1; iii. 25, 2. 
Statim geri potest ut indictum est. iii. 3, 13. 

. injustum qui gessit, recte ud impensas sol- 
vendas cogitur. iii. 13, 89. Pacis causa. iii. 
15,2,1. Belli cause; justificee debent pub- 
licari. ii. 26, 4, 5. Efficientes cause, prin- 
cipales, adjuvantes, instrumentales. i. 5, 1. 
Causa justa, injuria sola. ii. 1, 1, 4. De- 
fensio vitse, ii. 1, 3. Cause Belli suasorix, 
et justificee, et principia illius, ii, 1, 1, 1, 2. 
Injusti effectus injusti. iii. 10, 3.  Vindicta 
modum excedere non debet. iii. 11, 1, 2. 
Non justi causs possunt esse probabiles, 
Hii. 11, 6, 1. Jure quinam occidi possint. 
Vide Occidere et Occidi. 

Belli denunciandi formule. iii. 8, 7. Circa 
Belli indictionem instituta civilia. iii, 3, 8. 
Bello non indicto an capta capientium flant. 
ii. 3,12 

Bello capta jure gentium acquiruntur. iii. 6, 
2,1,3. Cujus jure ipso gentium fiant, iii. 
6, 2, ὦ 7. Singulorum fieri frequens sen- 
tentia, iii. 6, 8, 9 

Bellorum civilium crudelitas, iii. 7, 5, 3. 
Bello injusto capta an restituenda ab eo 
qui cepit, iii. 10, 3, 5. Et an restituenda 
ab eo qui detinet. iii. 10, 6, 1. Cum resti- 
tuuntur, an quid detrahi possit. iii. 10, 6, 2. 
Si consumta sint, bons fidei possessor non 
restituit. iii. 10, 6, 2 

Bello civili res quomodo acquirantur. iii. 6, 27 

—— non solemni res quomodo acquirantur. 
lii. 6, 27 

——  quiesita quedam Regis propria fiunt. 

. ἢ 8, 12, 8 

—— injusto extortum secuta pace an repeti 

᾿ς possit. ii. 17, 19 
—— (ex) irregularitas. ii. 24, 10 

—— (in) que capi et non capi possunt. iii, 
18, 2, 3, 4 

Bellorum mala. ii. 24, 10, 1. Pro alienis sub- 
ditis susceptorum exempla. ii. 25, 8, & 
cap. 20, 40, 2. 

Bella publica, sine causa, injusta. ii. 1, 1, 3. 
Pro aliis per naturam licita et probata. i. 
5,2,1. Bello an peti possint persecutores 
Christianismi. ii. 20, 49, 2. Bella sine ullis 
causis, feritas. ii. 22, 2. Ex causis sua- 
soriis, non justificis, predatoria. ii. 22, 3. 
An suscipienda ob delicta in Deum. ii. 20, 
44,1. Pro subditis justa et an necessario 
suscipienda, ii. 25, 1,2. Ob leves causas 
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vitiosa. ii. 24, 1, 2. Justa ante Mosem. £ 
2,2, 1. Justa Mosis extra causas a Deo 
jussas. ibid. Improba Hebrzeorum postre- 
mis temporibus. i. 2, 8, 16. Ob legatos 
violatos. ii. 18, 11. Ob sepeliendos mor. 
tuos. ii. 19, 5, 6. Ob penam. ii. 20, 88,1 

Beneficia principis an durent post ejus mor- 
tem. ii. 14, 19. Principum an semper re- 
vocari possint. ibid. Hegum quotuplicia. 
ibid. Qusmdam ignotis tribuenda. ii. 15, 9, 
2. Etiam malis debent Christiani. ii. 15, 
10, 1. Beneficiis (in) conferendis grades 
observandi. ibid. 

Benjaminitarum cum ceteris Israélitis con- 
troversia. ii. 13, 5 | 

Bestie dominus an ex facto bestise teneatur. 
ii. 12, 21 

Bonum (publicum) privato prsshabendum. 1 
4,4,4 

Bona avita in successione distinguuntur a 
noviter qussitis. ii. 7, 9, 1, ὦ 10. quibus 
naturaliter relicta censeantur. iL 7,9. No- 
viter quesita naturaliter creduntur proximo 
relicta. ii. 7, 10, 1, 2. Legatorum an pos- 
sint pro debito capi. ii. 18, 9. Subditorum 
ex facto superiorum obligantue ex jure 
gentium, iii. 2, 2, 1, 3. Jure civili aut 
jure gentium quesita eque alienantur in 
pace. ii. 14, 8; iii, 20, 9 

Βουλεντικὴ que Aristoteli. i. 8, 6, 2 

Brabantorum lex contra liberos ex secundis 
nuptiis. ii. 7, 8, 2 

Braside dictum. ii. 16, 6 


C. 


C. Cesaris bellum in Ariovistum. quale. li. 
8, 10 

Cananzis se dedentibus parcere potuerunt 
Israélite. iii. 13, 3, 4 

Canones quid constituant circa populationes. 
iii. 12, 4, 4. De servis quomodo intelli- 
gendi. iii. 7, 6, 5 

Capere bello quomodo sit contra caritatem. 
fii. 12, 4, 1. Homines in bello quatenus 
liceat. iii. 14, 1, 1 

Capienda non sunt bona innocentium, si ex 
debitoribus principalibus nostrum consequi 
possumus. iii. 13, 4, 3 

Capita rerum. iii. 11, 5, 1, & 6,1 

Capitalia quedam delicta post evangelium 
predicatum. i. 2, 7, 13 

Capitales cognitiones cur defagerint Chris- 
tiani. i. 2, 9, 4 
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Capti quando possint interfici. iii. 11, 16,1 

Captio Romanorum adversus Carthaginien- 
ses. ii. 16,15 

Captionum exempls. ii. 16, 5, 6 

Captivus idem pluribus pretium debere po- 
test. iii, 21, 26. An redire debeat, mortuo 
eo quem redimere debebat, iii 21, 30. 
Captivi promissum de reditu in carcerem 
valet. iii. 23,6. Res, nisi apprehensss, non 
acquiruntur. iii. 21, 28. Quorum in potes- 
tate nunc sint. iii. 7, 9, 2. Occidi belli jure 
possunt. iii. 4, 10. An quovis tempore oc- 
cidi possint. ibid. De Captivis et rebus cur 
specialiter conveniri debeat. iii. 0, 4,3. Cap- 
tivorum redemtio, permutatio. iii. 14, 9, 1. 
Quam favorabilis. iii 21, 23. Posteri, servi. 
iii. 7, 5, 2. Redemtionem quse vetant leges, 
an juste. iii. 21,24. Bona Romano jure 
fisco cedunt, si heres nullus sit. iii. 9, 10, 4 

Captus alii se dedere non potest. iii. 23, 9. 
In bello justo an licite fugiat. lii. 14, 7 

Capta actu bellico quorum sint. iii. 6, 14, 1. 
Bello quatenus conscientia pura acquiran- 
tur aut retineantur. lii. 19, 1,2. Injusto 
non fiunt capientium jure interno. iii. 16, 1. 
Prioribus dominis reddita. iii. 16, 2. Post 
pacem initam reddenda. iii. 20, 20 

Capti bello servi fiunt etiam citra delictum. 
iii. 7,1, 2. Censentur, qui intra presidia 
ducti sunt. ibid. Gratis dimissi. iii. 14, 9, 
2. Quibus acquirantur. iii. 7, 5,4. Cap- 
torum bello liberi et posteri, an servi, et 
quatenus, iii. 7, 2, & 5,2. Captis parcen- 
dum in bello. iii. 11,13, 1,8. Exceptiones, 
quse vulgo eontra adferuntur, iii. 11, 16, 1, 
5. Quid faciendum, ubi servitusin usu non 
est. iii. 14, 9 

Captivitatis jus etiam injuria dicitur. iii. 7, 6, 
4. Non est jus gentium universale, iii. 7, 
8. Quale his temporibus. iii. 7, 9, 1 

Capus civitatis interitus. ii. 9, 6 

Caritas nos obligat sspe, ut clare loquamur. 
iii. 1, 10, 3. Multa vetat que ex jure stricte 
sumto fieri possunt. iii, 1, 4, 2, & cap. 4, 13 

Carnifex quomodo de justitia sententis in- 
struendus, ii. 26, 4, 9 

Caro imbecillam corporis conditionem signifi. 
cat. i. 2, 8, 14 

Carthago, cives an urbem significet. ii. 16, 15 

Castells regni successio, ii. 7, 22, 1, & 30,3 

Castigatio utilis ei qui castigatur. ii. 20, 7, 2 

Casus improvisi conductorem non liberant. 
ii. 12, 18 

Catonis Censorii dolus, tii. 1, 18, 2 
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Cause injuste, et suasorim, et exempla utri- 
usque. ji. 1, 3, & cap. 22,1. Impellentes quse 
peccatum excusant. li. 20, 29,1. Abstrahen. 
tes a peccato quse. ii. 20, 30. Dispensandi 
intrinsecsz et extrinseca. ii. 20, 25, & 26. Sub- 
nascentes in bello. iii. 1, 3, & cap. 13, 3, 1 

Celare quid sit in contractibus. ii, 12, 9 

Cepisse bello rem quando quis dicatur. ii, 
6,3 

Certamen singulare an permittendum ad bel. 
lum vitandum. ii. 23, 10 

Certamina certo numero an licita. iil 20, 43, 
1,5 

Certus non est certiorandus. ii. 12, 9, 3 

Chirographi Thessalorum controversia, iii 
8, 4, 2, & cap. 9,9,1 

Christos non est tantum interpres legis per 
Mosem data. i. 2, 6, 8 

Christi faeta non omnia nos ad imitationem 
obligant. i. 3, 3, 8 

Christiani non restiterunt malis Imperatori. 
bus, etiam cum prsetextus esset probabilis 
resistendi. i. 4, 5. Jurarunt per res creatas 
cum respectu ad Deum, fi. 13,11,2. Etiam . 
sine armis militant. ii. 20, 5, 2. Tenentur 
auxilio esse Christianis periclitantibus ob 
religionem. ii, 15, 12 

Christianis an resistere superioribus permit. 
tatur in summa necessitate. i. 4, 5, & cap. 
4,7,8. Veteres etiam in summa necessitate 
non restiterunt, cum possent, i. 4, 7,9, & 14 

Christianorum fadus inter se; ejus obligatio, 
ii. 15, 12. Veterum sententia de juramento. 
ii. 13, 21, 1, 4, 6. Mos circa captos, iii, 
7, 9, 2 

Christianos an deceat ex preda questum fa- 

. cere. iii. 18, 4 

Circumcidi Christiani an potuerint. iii. 1, 


8, 3 

Circumcisio ad quos populos pertinuerit. i, 
1, 16, 5. Olim multis populis cur necessaria. 
i.1,16,9. Ab extraneis sponte suscepta, 
et quare. 1. 1, 16, 6 

Citatio in locis non tutis, iii, 3, 14, In re. 
pressaliis, iii. 2, 7, 8 

Civis eorum capi potest, qui nostrum civem 
injuria detinent. iii. 2, 3, 5. Innocens an 
juste dedi possit, ut excidium vitetur, ii. 
25,3,1,4 

Civium et servorum differentia. iii, 8, 2 

Cives Romani quo sensu dicantur qui in orbe 
Romano vivunt, ii.9, 11,2. Quando jus 
damni repetendi habeant in magistratus, ii. 
17,3 An abecedere a civitate possint, ii, 
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- 2, 5, 24,1, 8. Civitatem indemnem quo- 
modo prestent. ii. 5, 24, 2 
Civitas quomodo dividatar, et quo effectu. ii. 
9,10. Bello victa an desinat civitas esse. 
Hii, 8,2. Injusta non desinit civitas esse. 
fii, 3, 2, 1, 2. A piratarum coetu quid dis- 
tet. iii. 3, 2, 1 
Civitates foederate: imperio distincts. i, 3, 7, 
2. Immortales quo sensu. ii. 9, 3, 1, 2. 
Desciscentes recipere contra amicitiam est. 
lii. 20, 41, 2 
, Civitatis res belli jure acquiruntur. iii. 8, 4, 1, 
2. Jusin cives. ii. 5, 24, 2. Jus in magis- 
tratus quale. ii. 17,3 
Clarigatio. iii, 3, 7, 1 
Classis quid. ii. 16,3 
' Clausula, wt cetera tamen rata maneant. iii. 
20, 35 
— δὲ populus velit, quid operetur. lii. 
22, 2 
- Clemens Alexandrinus pro penis et militia, 
i, 2, 10, 1 
Clementia in bello. iii. 11, 7, 1, 6 
Clerici bello arcentur, et quatenus, i. 5,4 
Clericis interdicta est militia. i. 2, 10, 4 
Clero olim exclusi qui post baptismum mili- 
tassent, aut magiatratum gessissent. i. 2, 
— 10,10 
Co&mtio an licita. ii. 2, 24 
‘Cogendus ad religionem Christianam nemo. 
ii. 20, 49, 1 
Cogere pugnat cum statu inferioris. i. 3,17, 
1; ii. 14, 6, 2 
Cognatica successio linealis: et ejus funda- 
. mentum. ii. 7, 22, 1 
‘Collegio destructo an res maneant eorum, 
qui aliis supersunt. ii. 9, 4 
Colonis naturaliter non subsunt civitati ma- 
trici. ii. 9, 10 
Colloquium postulans ad quid obligetur. iii. 
24, 8. Colloquio durante res suas pro- 
movere licet. ibid. Colloquii usus ad vi- 
tandum bellum. ii. 23, 7 
Comites legatorum an sint inviolabiles, ii. 
18,8 
Commeandi jus qualem interpretationem re. 
cipiat. iii. 21, 22. Securitas etiam extra 
territorium dantis porrigitur. iii. 21, 14 
Commeatus an ad bona extendatur, iii. 21, 
18. Morte dantis an exstinguatur. iii. 21, 


Commeatu (in) comites qui. iii. 21, 19 
Comminatio nemini jus dat. ii. 13, 3, 4 
Commissiones. Vide Dimicationes. 
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Commerciorum libertas. ii. 2, 13, 5 

Commodatarius ad quid teneatur. ii. 12, 13,1 

Commodator quando intra praedictum tem- 
pus rem repetere possit. ii. 16, 17, 1 


"Communio an durare possit. ii. 2, 2, 1. 


Quibus ex causis cessaverit. ibid. 

quomodo introducta, quseque jura 
dederit. i.2, 1; i1. 2, 2. Duplex est, vel ex 
simplicitate, vel ex charitate. ii. 2, 2 

Compensari non potest id, quod bello causam 
dedit, aut jure gentium factum est. iii. 19, 
19,1 

Compensatio debetur subditis, quorum bonas 
pace alienata sunt. iii. 20, 7, 2 


: Compensatione non est l:»dendum jus tertii. 


fii. 19, 19, 3 

Compensatur cum promisso res injuste de- 
tenta. iii, 19, 15. Debitum. ibid. Dam- 
num datum, et pena. iii. 19, 19 


-Compromissi usus ad bellum vitandum. ii, 


23, 8 


-Concessio immunitatis ἃ vectigalibus et tri- 


butis quomodo intelligenda. ii. 16, 27, 1 


‘Concessum an morte concessoris intereat. iii. 


21, 20 


Conciliis (in) Christianis unde alii aliis pre- 


cesserint. ii. 5, 21 


Concubinatus quidam species matrimonii na- 


turalis. ii. 5, 15, 1 


Concupiscere in decalogo quid. if. 20, 39, 3 
' Condicere. iii. 3, 7, 1 


Condictiones. ii. 1, 2 


‘Conditio non impleta liberat fidem. iii. 19, 


14,1 

si res maneant eodem loco, quando 
tacite insit. ii. 16, 25, 2 

Conditiones contra eum, qui elocutus est, 
potius interpretands. iii. 20, 26 

Conditionem deferentis an accipientis verba 
plus valeant, ii. 10, 32 

Conjecture ad interpretationes. ii. 16, 20, 1. 
Extendentes. ibid. 2. Hestringentes. ii. 
16, 22 


Conjunctorum locus ad interpretationem. 


ii. 16, 7 

Conjugium. Vide Matrimonium. 

Consensus solus inducit obligationem, ii, 6, 
1, 2; iii. 2, 2,2 

populi in rebus modicis sequi fs- 
cilius praesumitur. ii, 6, 11 

Consilia et precepta interdum indistincte 
efferuntur. i. 2,9, 4 

sapientum quantum valeant, ii. 23. 


9, 4 


eT. —  - 


AC VERBORUM. 


Consiliarii Regum quomodo obligentur ex 
bello injusto, iii. 10, 4 

Consita an solo cedant. ii. 8, 29 

Constantis debitum quale. ii. 11, 3 

Constantinopolitani nullum jus ad eligendum 
Imperatorem habuerunt, quod non depen- 
deret a populo Romano. ii. 9, 11, 2 

Constituens non semper superior constituto. 
i. 3, 8, 18 

Consuetudo quomodo introducatur. ii. 4, 5, 2. 
Pro consensu populi in jure conceden- 
darum jurisdictionum. ii 6, 10 

Consuetudo horum temporum de mobilibus 
bello captis. iii.9, 16. De recipiendis de- 
ditis. lii. 11, 14, 2 

Consumens nummos furtivos ad restitutionem 
tenetur. ii. 10, 2, 3 

Consortia impiorum vitare, sapiens monitum. 
ii. 15, 9, 10 

Contrahendum (ad) nemo metu impellendus. 
Hi. 12, 10 

Contractus quid. ii. 12, 7. Contractuum di- 
visio. ii. 12, 2, 8. Contractus innominatd 
qui, et unde dicti. ii. 12, 8, 8 

Contractu populi facto cum liber esset, Rex 
postea factus tenetur. ii. 14, 12, 2 

Contractus vergens ad perniciem publicam 
an obliget. ii. 14, 12, 4 

Contractus Regum secum ferentes aliena- 
tionem pecunias populi, regni, partis regni, 
patrimonii regalis an valeant. ii. 14, 12, 5. 
Contractus regis an actionem pariant. ii. 
14, 6, 2; & 88 4, 5, 9. Subditis jus cogendi 

. non dant. ii. 14, 6,2 & 2,2. An leges di- 

. cendi. ii. 14, 9, 1 

Contractus et leges misceri possunt. ibid. 

perfectus sine scriptura. ii. 16, 


30 

— —— regum et populorum an interpre- 
tandi ex jure Romano. ii. 16, 31 

Contractui extrinseca non sunt indicanda. ii. 
12, 9, 2 

Contractibus (in) vitium rei indicandum et 
quare. ii. 12, 9, 12 

(de) leges Romanorum et He- 

breorum. ii. 12, 13, 2 

invasorum sive tyrannorum po- 
puli non tenentur. fi. 14, 14 

Contractuum natura repudiat ambiguas locu- 
tiones. iii. 1, 10, 3 

Contumelia quo sensu ab injuria distinguatur. 
i. 2, 8, 7 

JConventio de redemtione an rescindi posset 
ob lzsionem. iii. 21, 27 
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Conventionum divisio in publicas et privatas. 
ii. 15, 1; iii. 20, 1. Publicarum divisio. ii. 
15, 2 

Conventiones. Vide Contractus et Faedera. 

Convictus cum impiis et contumacibus qua- 
tenus sit illicitus, qualis prohibeatur. ii. 15, 
9, 10, & 10. 8 

Cornelius mansit Centurio post baptismum. 
i.2,7,9 

Cornelia lex pro heredibus eorum, qui post- 
liminio redierunt. iii. 9, 10, 4 

Corpus ad servitutem obligari potest. ii. 15, 
16,4 

— — naturale idem quamdiu dicatur. ii. 9, 
8,1 


ex terra ortum terre debetur. ii. 19, 


humanum bestiis dari miserandum. 
ii. 19, 2, 4 

Corpora hominum debent dissolvi extra con- 
spectum. fi. 19, 2, 6 

Corcyrensis controversia inter Athenienses et 
Corinthios. ii. 16, 13, 3 

Corraria quid. iii. 6, 12, 2 . 

Credens pecuniam patri ad alendum filium 
actionem habet in filium. ii. 10, 2, 8 

Creditor tenetur de perceptis fructibus supra 
usuram. ii. 10,4 

Culpa sine dolo sufficit ad restitutionis obli- 
gationem. iii. 10, 5, 2 

media inter injuriam et infortunium. 
iii. 11, 4, 1 

Curatores regni summum imperium habere 
possunt, i. 3, 11, 2 

Cures clericis interdictse. i. 2, 10, 10 

Cyri et Arsice controversim. ii, 7, 28. 


D. 


Damnum quid, et unde dictum. ii. 17, 2, 1. 
Contra honorem et famam datum. ii, 17, 22. 
Faciendo quomodo detur, ii. 17, 6, 7. Non 
faciendo quomodo detur. ii. 17,8,9. Damni 
directe dati, et in consequentiam distinctio, 
ii. 21, 10, 1. Causa qui dicantur. ii. 17, 10. 
Dati consequentia que censeantur. ii. 17, 
11. Damna in dubio pace remissa censen- 
tur. iii, 20, 15. Damnum datum ob causam 
turpem retineri potest. ii. 10, 12. Datum 
ob rem honestam, sed alioqui debitam, an 
retineri possit. ibid. 

David quomodo et quatenus Sauli restitit. i. 
4,7, 4,6 

— res acquirit jure belli, iil. 6, 7, 1 
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omnis Vere religionis membra. ii. 20, 45 
Decemvirorum Roms juramentum de re illi- 
eta. ii. 13, 6 
Decent non ea omnis, quz licent. iii. 4,2 
Deceptiones, que vitandm Christianis iii. 1, 
12, seqq. 
Decima de prada consecrata. iii. 6, 1,1 
Deditas nec receptus an civis maneat. ii. 21, 
4,7 
Dediti sine conditione an occidi possint. iii. 
4,12 


Dediti quando possint interfici. iii. 11, 16, 1. 
Recipiendi. iii. 11,14. Deditis pure quid 
faciendam sit, statuendum a rege, aut a 
populo. iii. 22,11. Deditorum oppida in- 
cendi possunt jure belli. iii. 5, 1 

Deditio pura, iii. 20, 49, 1, & 2, 5,31 

—-—- antequam murum aries percusserit. 
ii. 11, 14, 2 

Defendere innocentem an teneamur, et quan- 
do. ii. 25, ὃ, 1 & cap. 4, 8, 2 


Defendens se non opus babet denuntiatione 


jure nature. iii. 3, 6 

Defensio an jus det in tertium, qui non invae 
dit. i.1,4. Rerum, an jus det occidendi. 
ii. 1,11. Licita in aggressoris adjutores. iii. 
1,3; lii. 1, 5,3 

Defensionis actus pacem non rumpit. iii. 20, 
96, & 38 

Defensio in bellis publicis que, et qualis. ii. 
1,16. In bis, qui bello causam dederunt, 
non licita. fi. 1, 18 

Deflorator virginis ad quid teneatur. ii. 17, 
15 

Defunctis gratia redditur in liberis. ii. 7, 9, 2 

Dejectus dicitur, qui vetitus est accedere. ii. 
16, 12, 1 

Delatio conditionis ante acceptationem non 
obligat. ii. 10, 32 
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Hi 3,6,3. Im quibes belhs necessaria. m 
3,6, 2. Pura et conditionata. Ei 3, 7,1. 
Ad proximum presidium. πὶ. 3,7,2. Cur 
requiratur. Bi. 3, 11. Denuntiatione sa 
opus, ubi legati violati sunt. ii. 3, 14 
Depositarius ad quid teneatur. ii. 12, 13, 1 


priori domino reddenda, et quare. ii. 10, 
1,4 

Depositam apod se rem susm nemo reddere 
tenetur. ii. 10, 1, 4 

Derelictum quid censetur, spe recuperandi 
amissa, ii. 4, 5,1 

Desertores jus legationis nom habent. ii. 18, 
2, 2 

Desperatio hosti eripitur, rebus servatis. Hi. 
12, 8,1 

Despoliatio quid. iii. 6, 14, 7 

Deus promittendo obligatur. fi. 11, 4, 1. In 
juramento testis et ultor. Hi. 13, 10. Pro- 
bavit jus predse. iii. 6, 1, 2. Nocentibus 
parcit innocentum causa. iii. 1, 4. 3. Quo 
jure efficiat, ut peccata posteris noceant. 
ii.21,14, 1, 3. Quo sensu dicatur mutare 
consilium, et poenitentia duci. ii. 13, 3, 4. 
Quando dicatur improprie nos fallere, ibid. 
Populo cladem immittit ob Regum facta, 
ii. 21,17. Αὐτοφνὴς quo sensu. ii. 20, 4, 2. 
Propter se omnia fecisse quo sensu dicatur. 
ibid. An non possit agere, nisi ob finem. 
ii. 20, 4, 2 

Dei jus in homines. iii. 1, 4, 3. Lenitas in 
novo federe. ii. 20, 11, 1. Honor ubi agi- 
tur, clare loquendum. iii. 1,10, 3. Factum 
circa liberos peccantium cur hominibus non 
imitandum. ii. 21, 14, 1, 3 

Deo mendacium non convenit. iii. 1, 15, 1. 
Magis quam hominibus obediendum ag. 
noscunt et philosophi. i, 4, 1, 3; ii. 26, 3,1 

Dictatoris potestas aliquando summa, i. 3, 
11, 1 

Diem, (ad eum) exclusive, an inclusive intel- 
ligendum. ii. 21, 4 
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AC VERBORUM. 


Dierum vox in faderibus quomodo intelli- 
genda. ii. 16, 5 

Diis asscripta que juris sunt gentium. ii. 19, 
1,2 

Δικαιώματα. i. 1,9, 2 

Δικαστικὴ quie Aristoteli. 1. 3, 6, 2 

Diligendorum gradus. i. 2, 8, 10 

Dimicatio singularis quibus casibus licita, iii. 
1, 15 

Dimicationes sine fructu illicite. iii. 11, 19 

Dimidium navium de integris intelligendum. 
ii. 16, 5 

Direptio preed# qualis, iii. 6, 18 

Direptionis concedendm aut negandsm ra- 
tiones. iii. 6, 18, 2 

Disciplina militaris Romana. iii. 18, 1, 2 

Dispensandi in lege peenali cause que. ii. 20, 
25, 26 

Dispensatio distinguitur ab sequitate. ii. 20, 
27 

Dissimulatio an licita. iii. 1, 7 

Divisio rerum ad bellum vitandum. ii. 1, 2, 
5, & 2, 8,1 

Divortia olim licita, Christianis prohibita. ii. 
5,9,2 

Do ut des. ii. 12, 3, 1 

Dolor non dat jus occidendi. iii. 11, 16, 5 

Dolus bonus quis. iii. 1, 6, 3. An ex genere 
semper malorum. iii. 1, 6, 4. In bello an 
licitus, et quis. iii. 1, 6, 1, 2. Doli mali 
vox. ii. 10, 2, 2. Dolo contrahens ad quam 
restitutionem teneatur. ii. 17, 17. Res 
hostium capere licet. iii. 6, 12, 2. Dolis 
abstinere generosum. iii. 1, 20, 1 

Domanii fructus distinguendi a domanio, ii. 
6, 12 

Domanium. Vide Patrimonium populi, 

Dominatio paucorum ad regnum accedit. iii. 

- 15,8 

Dominium externum. iii. 6, 3, 1. Naturaliter 

. et per alium acquiritur. iii. 6,9, 1. Furiosi 
unde, ii. 3, 6. Infantis unde. ibid. Con- 
ditionatum. ii. 3, 16, 1. Rerum, qus pon- 
dere, mensura, et numero constant, quando 

* transeat. ji. 10,12. Externum sine interno, 
iii. 7, 6, 1, 3 

Dominia quomodo intereant sublato subjecto. 
ii. 9,1, ὦ 2,1,3, & 1, 4,1 

Dominus rei preferendus ei, qui deposuit, et 

᾿ς quare. ii 10, 1, 4. Qui denunciavit, ne 
servo crederetur, tenetur de peculio aut in 
rem verso. ii. 10, 2, 2 

Dominum rei, quam possidet, ignorans, ne- 
mini tenetur, ii 10,1] 
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Domini rerum, quse de navi jacte sunt, par- 
tem ab aliis repetunt. ii. 10, 9, 2 

Domos incendere inhumanum. iii. 12, 2, 2 

Donare pro transigere. ii. 16, 5 

Donatio an acceptari possit mortuo donatore. 
ii. 11,17 

Donationes a magistris militum facts. iii. 6, 
17,6 

Δωροφόροι servi unde. iii, 14, 5, 8 

Dubitare quis potest contemplative, non ae- 
tive. ii. 26, 4, 2 

Dubitans subditus an recte militet. ii. 26, 1, 
4,8. De jure quid facere debeat. ii. 23, 8, 
4. Quomodo ad judicandum dirigi possit. 
ii. 23, 2, 2; ii, 23, 5,1 

Duellum. Vide Dimicatio singularis. 

Dux proprie quis. iii. 22,1. Milites quatenus 
obliget. iii.22, 6. De belli causis trans- 
igere non potest. iii. 22, 7. Inducias dare 
potest. iii. 22, 8. Homines, imperia, agros 
jam acquisita concedere non potest. iii. 22, 
9,1,2. Condonare potest nondum qua- 
sita, etiam qui summus dux non est. ibid. 

Ducis belli jus eximium in preeda. iii. 6, 17, 8 

Duces belli dispensatores prseds apud Ro. 
manos. iii. 6, 15. Romani quomodo se 
gesserint circa predam. iii. 6, 16, 1, 2. 
Quidam de preda nihil decerpserunt. iii. 6, 
16,1, & 17,4. Quomodo obligentur ex bello 
injusto. iii. 10, 4 

Ducum pacta quam recipiant interpreta. 
tionem. iii. 22, 11 

Duratio rei naturam non mutat. i. 3, 11 


Ecclesia jus an habeat in infideles. ii, 22, 


14,1 

'Exéikeiy quid apud Paulum Apostolum. i. 3, 
5,08 

Elprvn quid. ii. 15, 5, 8 

Eleazari factum. iii. 4, 18, 2 

Eligens indignum reipublicae tenetur. ii. 17, 8 

Emens rem alienam restituere eam venditori 
non potest. ii. 10, 10 

Ementi pignus a creditore tenetur qui oppig- 
noravit, etiam si res sit aliena, ii. 10,2, 2. f. 

Emtor rei capts bello injusto an quid im- 
pendii deducat. iii. 16, 3 

᾿Εναντιοφάνεια. ii. 10, 4,1 

'Evexvpiac pot. iii. 2, 1, 2 

'EvroAat. i. 1, 9, 2 

᾿Επιείκεια. ii. 16, 20, 1 
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Ἐπιεικεία. fontes et regula. ibid. 

"Exipaxia. ii. 15, 6, 2 

* Esriopxeiy. ii. 18, 13 

Episcoporum consilia circa bella. ii. 23, 4, 2 

᾿Εποχαί. ii. 3, 10,1 

Equi et equi quz» postliminio apud Romanos 
recepta. iii. 9, 14, 1 

Errans hosti obligatur ex pacto. iii. 23, 4 

Errantes in partem Christianse religionis an 

- puniendi. ii. 20, 50 

Error an irritum actum faciat. ii. 11, 6, 1 

Esseni non jurabant. ii, 13, 21, 4. 5 

Evangelii precepta an contineantur in jure 
naturali. i. 2, 6, 1, 2 

Evdopxeiy. ii. 13, 13 

᾿Εξαίροτον. iii. 6, 17, 3 

Exceptionem habena ‘jus habet ad pecuniam 
redactam ex bonis suis venditis. ii, 10, 2, f. 

Executionis ad modum quod pertinet, condi- 
tionem non facit. iii. 23, 15 

Exercitoria actio unde. ii. 11, 12, 13 

Exercitores an teneantur in solidum ex facto 
magistri. ii. 11, 13 

Exercitus quid. ii. 16, 3. justus. ibid. 

Exharedato filio an quid debeatur. ii. 7,7 

*EEs. ii. 9, 3, 1 

Exitus liber cum itinere libero intelligendus. 
ii. 16, 5 

Exploratores graviter puniendi causa. iii. 4, 
18, 3 

Exsules non tenentur imperiis civitatis. ii. 5, 
25 

Exteri quomodo de rebus bello captis judi- 
care debeant. iii. 6, 25 

Exteris quomodo jus nascatar ex lege civili. 
ii. 2, 26 . 

. Exterorum res retinentur pro jure nostro, 
aut civis nostri. iii. 2, 3, 5, & 5,2 

Externi testari non prohibentur jure naturali. 
iL 6, 14,2. Juris qualis efficacia, iii. 7, 7 

Externum dominium sine interno. iii. 7, 6, 
1,3 

Extrinseca contractui non sunt indicanda. ii, 


- 


"12,9, 2 


F. 


Facio ut facias. ii. 12, 8,1, ὅ. Ut des. ibid. 
Facinorosi an sepeliendi. ii. 19, 4 


Facultas, juris species, quid et quotuplex. i. 


1,4,5. Eminens, quid. i. 1, 6 
Facultatis (mera) quz sunt, an tempore amit. 
tantur. ii. 4, 15 
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Falsum dicere amenti, et infanti, non est 
mentiri, stricte sumta voce. iii. 1, 12 

Fato fieri quse dicantur. iii. 6, 12, 1 

Favor in promissis. ii. 16, 10 

Favorabilia in dubio realis. ii. 16, 16, 1, 8, 
Quomodo interpretanda. ii. 16, 12, 1, 2 

Fecialium usus Roma. ii. 23, 4 

Federatus an defendendus contra federatum. 
ii 15, 18,1; ii. 25, 4,1 - ᾿ 

Fedus quid. ii. 15, 8, 1. Quando renovatum 

- eenseatur. ii. 15, 14. An duret parte vio- 
lata. ii. 15, 15. Antiquius quando pre- 
ferendum. ii. 15, 13, 3. Cum populo reale. 

: 11. 16, 16, 1. Cum rege non semper per- 
sonale. ii. 16, 16, 2. Jus dat regi qui regno 
pulsus est. ii. 16, 17. Cum populo, aut 
justo rege, invasori sive tyranno non prod- 
est. ii. 10, 18. Insquale proprie juris- 
dictionem non dat. 1. 3, 21, 2, 3. Insequale 
quod. i. 3, 21, 1 

Federe inmquali qui tenetur populus, liber 
esse non desinit, i. 3, 21, 1, 3; ii. 18, 2, 2. 
Insequali qui tenetur rex potest summum 
imperium retinere. i. 3,21, 3. (in) superior 
quis dicatur. i. 3, 21, 2, 8 

Federis rumpendi materia odiosa. 1i. 16, 13,1 

Federa quedam idem statuunt, quod jus na- 
ture, et quare. ii. 15, 5,1, 3 

Federis princeps imperium in quibus rebus 
habeat. i. 8, 21, 8. Insqualis pericula unde. 
i. 3, 21, 10 

Federa insequalia contrahuntur etiam ubi bel- 
lum non fuit. ii. 15, 7, 4. An contrahi 
possint cum his, qui alieni sunt a vera reli- 
gione, qum, et quatenus jure natura, jure 
Hebrso, jure evangelico. ii 15,8, & cap.9,1, 
& cap. 10,1. Cum quibusdam populis vetita 
lege Hebrea. ii. 13, 4, 2. Qui favorabilis, 
que odiosa. ii. 10, 16,3. ZEqualia, tum pacis, 
tum societatis. ii. 15, 6, 2. Ineequalia. ii. 
15,7. qualia de commerciis. ii. 15, 6, 2. 
Personalia. ii. 16, 16, 1, 8. Realia. ibid. 

Federati insequales an jus legandi habeant. 
ii. 18, 2, 2 

Federum divisio. ii. 15, 4, 5. Insequaliom 
divisio. ii. 15, 7, 1. Distinctio circa jus 
postliminii. iii. 9, 18, 3 

Femins captive. Hebreorum lex pro illis, 
iii, 4, 19, 2. Succedunt in regnis patrimo- 
nialibus. ii. 7, 11, 1. Quomodo obnoxis 
bellico juri. iii. 11,9, 1; 8 

Feminis parcendum. ibid, 

Fere quorum sint? lex, quse eas regi addicit, 
non injusta. ii. 2,5. In sylvis privatis non 
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sunt nullius. ii. 8, 2, 3, 4. Sunt Principum 
in Germania. ii. 8, 5 

Feras an dominus amittat si aufugerint. ii. 
8,3 

Ferruminatio non facit confusionem. ii. 
8,21 

Feuda Franca, sive libera. i. 3, 23, 2. Lon- 
gm va possessione acquiruntur. ii. 2, 10, 3 

Feudale jus in personam, et in rem. i. 3, 23, 
1,2,3 

Feudalis obligatio non tollit summom im- 
perium. i. 3, 23, 2 

Feudalia regna qua successione deferantur. 
ii. 7, 20, 21 


Feudum ligium. i. 8, 28, 2 


Fides in bello. iii, 19, 1. Preedoni, et tyranno 
debetur. iii. 19, 2, 1,2. Perfido an servanda. 
iii. 19, 13. Compensando quomodo libere- 

- tur. iii. 19, 15. Tacita que. iii. 24, 1, 4, 5. 
Commendata in bello. iii. 25, 1. Quse vim 
. habeat juramenti. ii. 13, 22 

Fide (in) esse quid. i. 3, 21, 3. (bona) rem 
alienam qui emit, pretium an repetat. ii. 
10, 10 

Fidei bellicse partitio. iii. 20, 1 

Fidei (bons) et stricti juris discrimen an va- 
leat inter populos diversos. ii. 16, 11 

possessor non tenetur de re quse 

periit. ii. 10, 3 


si rem alii donaverit, an 
tene.tur. 11.10, 7, 4. Si rem vendiderit, an 
et quando teneatur. ii. 10, 8 

an naturaliter fructus 
- 8uos faciat. ii. 8, 28 

ad rei restitutionem te- 


netur. ii. 10, 1, 8 


recte impendia repetit, 
et que. ii. 8, 23 

—— (male) possessor quale jus tempore ac- 
quirat. iii. 7, 6, 2 

an speciem perdat. ii. 8, 


impendia repetit. 2, 8, 


24 

Fideicommissum famili: relictum quem ordi- 
nem sequatur. ii. 7, 24 

Fideicommisso obnoxia longsvo tempore ac- 
quiruntur. ii. 4, 10, 3 

Fidejubens et solvens pro aliquo contempla- 

- tione tertii actionem habet in eum qui 
liberatus est. ii. 10, 2, 2 

Fidejussio qualis actus. ii. 12, 6 

Fidejussor ad mortem obligari non potest, 
ad exilium potest. ii. 21, 11, 2, 8 
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Fidejussoris obligatio, immediate unde. ii. 21 
11,1 

Filia fratris majoris an praeferenda fratri mi- 
nori in rezni successione. ii. 7, 32 

Filius an debeat accusare patrem proditorem. 
ii. 18, 4, 7, & cap. 26, 3, 2. A patre rege in 
regno exheredari an possit. ii. 7, 25. Natus 
patre jam rege an prseferendus ante nato. 
ii. 7, 28 

Filio abdicato et exheredato an quid debeatur, 
ii. 7,1 

Filii naturales an succedant patri, et adoptari 
possint. ii. 7,8, 2 

Finitivus status rhetorum. ii. 16, 3 

Flacci dolus. iii. 1, 13, 2 

Flumen totum interdum ripam alteram sequi- 
tur. ii. 3, 17, 1, & 18,1. Idem quo sensu. 
ii. 9, 3, 2 

Flumina quomodo occupentur. ii. 8, 10, 1 

Fluminis cursu mutato an imperii fines mu- 
tentur. ii. 3, 16, 17 

Fedus. Vide Fedus. 

Fenas nauticum. iii. 12, 5 

Funeraria actio cujus naturse. fi. 10, 9, 2 

Francici juris successio in regnis, ii. 7, 21 

Francorum imperium distinctum a Romano. 
ii.9, 11, 3. Regni divisio in orientale et 
occidentale. ibid. Regum successio olim 
aliquatenus a populi voluntate pependit. 
ii. 9, 11, 3. Jus de postliminio extra bellum 
publicum. iii. 9, 19, 2. Jus circa servos. 
iii. 7, 8. Mos circa predam. iii. 6, 16, 2 


Frater minor an preferatur fratris majoris 


filio. ii. 7, 91 

Fratris filius an patruo regis prseferendus in 
snccessione. ii. 7, 32 

Fraudantes vectigalia ad quid teneantur. ii. 
17, 16 

Fructus ut uni populo vendantur pactio an 
licita. ii. 2, 24. Qui restituendi. ii. 10, 4, 
6. Ind triales rei non debentur. ii. 10, 4. 
Consumpti an restituendi. ii. 10, 5. In 
pace qui concessi intelligantur. iii. 20, 22. 
Cum re restituendi. ii. 10, 1, δ, Resti- 
tuendi ex damno dato. ii. 17, 4 

Fur ad quid teneatur. ii. 17, 16 

Furis nocturni et diurni distinctio quo jure 
nitatur. ii. ], 12, 1 

Furiosus promittendo non obligatur. ii. 11, 5 

Furtum contra jus naturale. i. 1, 10, 4 


G. 


Gabaonitarum controversia. ii. 13, 4, 2 
Gallicum jus de preda maritima. iii. 6, 24, 8 
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Gallis jus circa predationes que contra le- 
gem publicam fiunt. ii. 17, 20,2 

Gelricum jus de insula et alluvione. ii. 8, 14 

Generis nomen ssepe adharet speciei. ii. 16, 9 

Germani una uxore contenti antiquitus. ii. 
5,9,4 

Germanis non fuit pars Rom. Imperii. ii. 9, 
11,1 

Germanorum veterum latrocinia. iii. 3, 2, 3 

Gigantum stas. iL 2, 2 

Gladium accipiens gladio peribit, quo sensu 
dictum. i. 3, 8,7 

Gladios gesserunt Apostoli quidam. i. 3, 3, 4 

Γνώμη Aristoteli quid. ii. 16, 26, 1 

Gothorum moderatio in bello circa res sacras, 
iti. 12, 6, 8 

Gradus in Levitico prohibiti, an et nunc ma- 
trimonia impediant. ii. 5, 19, 1. Qui in 
Levitico per interpretationem prohibiti cen. 
seantur. ii. 5, 13, 4 

Graci aliquando plures uxores habuere. ii, 5, 
9,4 

Grecorum mos circa predam. iii. 6, 14, 2 

Gratia mortuis quomodo reddatur. ii. 7, 9, 2 

Gratiam referre prius quam beneficium con- 
ferre. ii. 7,9, 2 

Gravia supra modum eximenda ἃ verborum 
universitate. ii. 16, 27, 1 

Gubernandi tres forms, i. 3, 8, 9 


H. 


Habitatio an concedenda externis, et quibus 
legibus. ii. 2, 17, 1 

Heres non tenetur ex vi sola juramenti facti 
& defuncto. ii. 13, 17, 1. An de poena 
teneatur. ii. 21, 19 

Hereticus Augustino quis. ii. 20, 50, 4 

Harmonica proportio an in pcenis locum ha- 
beat. ii. 20, 33 

Hastarum erectio. iii. 24, 5 

Hebrsi jussi sacra gentium abolere. iii. 5,1,6 

Hebrsis an licuerit beneficia dare extraneis, 
aut ab iis accipere. ii. 15,9, 3 

Hebreeorum lex pro feminis captivis. fii. 4, 
19, 2. Mos de agris captis. iii. 0, 11,2. 
De corona victi regis. iii. 6, 24, 4. Jus circa 
servos. iii. 7, 8. Lex, vide Lex. Jus in 
liberos. ii. 5, 5, 7. Lex de arboribus in 
bello. iii. 12, 2, 2. Pro servis. iii. 14, 6, 5. 
Leges in contractibus, ii. 12, 13,2. Sen- 
tentia distinguena ea que natura honesta 
sunt. ii, 14, 6, 1 
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Heres. Vide Heres. 

Herodis Magni liberorum controversia. iL 7, 
28 

Hispanicum jus de priedis terrestribus et mari- 
timis. iii. 6, 24, 8. Jus de postliminio, de 
comitatibus et arcibus. iii. 9, 13, 2. De 

 mavibus, quas pirate ceperunt. iii. 9, 17 

Hollandis jus circa prsedationes piraticas ques 
contra legem fiunt. ii. 17, 20, 1. Mos circa 
obligationes exercitorum. ii. 11, 13 

Hollandicum jus de agris inundatis. ii. 8, 13, 
2. Circa insulas, et alveos siccatos. ii. 8, 
10, 2 

Homicida quid restituere teneatur. iL 17, 13 

Homicidas occidere ut liceat, unde ortum 
habeat. i. 2, 5,3 

Homo ad quse jus habeat. ii. 17, 2, 1. Homini 
instrumentum. i. 5, 3; iii. 6,9, 1 

Hominum reddendorum pactum de vivis in- 
telligendum. ii. 10, 5 

Honestatis generale preceptum in Evangelio. 
i. 2,8, 4 

Honestum quid et quotuplex. i. 2, 1, 4 

Honoribus arcentur nocentum liberi. ii. 21, 
16 

Hostis quid antiquis. ii. 15, 5,2; iii. 3, 1, 1. 
Occisio, indistincta quo sensu licita. iii. 4, 
2,1. An offendi possit in solo pacato. 
iii. 4,8, 2. Subministrans res an pro hoste 
habendus. iii. 1, 5, 1, 8 

Hosti mentiri licere qui senserint. iii, 1, 6, 1, 
2, & 17,1 

Hostem spoliare an liceat. Vide Spoliare. iil. 
5,1. Res ad Hostem miss quando et qua- 
tenus intercipi possint. iii. 1, 5, 1, & 3 

Hostes sepeliendi. ii. 19, 3, 1, & 2. (apnd) 
esse possunt qui non bostili sint animo. iii, 
11, 8,1, & 2. Qui. iii. 3, 1, 1; ii. 15, 5,2. 
Sunt et qui pro parte summum imperium 
habent. iii. 3, 4. Fiunt etiam qui inequa- 
liter foederati sunt. ibid. 

Hostium subditi, hostes. iii. 3, 9, 3, 4, 6. 
Ubique offenduntur jure belli. iii. 4, 8, 1 


I. 


Jacobus Patriarcha probat jus acquirendi 
bello. iii. 6, 1, 1 

Jacobi filii ex ancillis ab ipso adoptati in jus 
succedendi. iii. 7, 8, 2 

Idololatras quos morte puniat lex Hebrea, 
ii, 20, 47, 2, 4 

Idololatrie species et gradus. fi. 20,9, 5 | 
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Jehu factum quale. i. 4, 19, 4 

Jephthis controversia cum Ammonitis. ii. 4, 
2,1 

Ignoscere an liceat interdum. ii. 20, 21. An 
liceat posita lege paenali. ii. 20, 24 

Ignorantia que delictum minuat. ii. 20, 43; 
ii. 26,1 

Dlicita eximenda verborum universalitate. ii. 
16, 27, 1 

Illyrii preedari soliti, triumphati. tii, 3, 2, 3 

Immemoriale tempus. Vide Tempus imme- 
moriale, ii. 4, 7 

Immunitas rerum ad agriculturam pertinen- 
tium. Hii. 13, 4, 4 

Impediens aliquem a petendo munere quando 
teneatur. ii. 17, 3 

Impendens in rem alienam receptu difficilem 
sumptus servat. ii. 10,9 

Imperator Romanus an imperium habeat in 

* omnes. ii. 22, 13. Qua talis, unde jus suum 
habeat. ii. 9, 11, 4. Vicarium ei quis dare 
possit. ibid. Germanis qua talis, unde jus 
suum habeat. ibid. 

Imperium acquiri quatenus possit. iii. 15, 1. 
In victos accipi recte ad sui tutelam. iii. 16, 
2,1. Belloacquiritur. iii. 8, 1. Ut in rege 
imperante alio est bello acquiritur. iii. 8, 4, 
1,2. Alienari potest a rege consensu po- 
puli. ii. 6, 3. Romanum distinctum ab Im- 
perio Francorum, et regno Longobardorum. 
ii. 9, 11, 3. A Germania magna. ii.9, 11, 1. 
Et majestatem conservare, quid? i. 3, 21, 2 

Imperii Romani nunc non sunt omnia quse 
olim fuerunt. ii.22, 13, 2. Summi jus tam 
populo, quam regi longa possessione ac- 
quiritur. ii. 4, 11. Subjecta persons et 
territorium. ii. 3, 4, 1. Pars pignori dari 
non potest, ii. 6, 9. Proprii exempla. i. 
3, 12, 3, 4. Summi partitio quomodo fiat. 
i.3, 17, 1, 2, Vox improprie sumta pro 
ductu, et pro postulato. i. 3, 21,8 

Imperio partito singuli imperantes pro sua 
parte jus belli babent. i. 4, 13 

Jmperia magna difficulter custodiuntur. ii. 
22, 19, 1; iii, 15, 7, 2. Successiva non 
semper summa. j. 3, 10, 5. Non summa 
plene haberi, et in patrimonio esse possunt, 
i. 3,14. Electiva qusedam summa. i, 3, 10, 
5. Quedam in patrimonio, et alienabilia. 
i. 3,14. Quomodo intereant sublato sub- 
jecto. ii. 9, 1. Profanorum sponte non 
subeunde, ii. 15, 10, 4 

Impietatis auctores jure gentium punibiles. 
ii. 20, 47, 2, 4, & 50, 8, & 51, 1. 
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Impossibilitas facti promissi excusat, ne pax 
rumpator. iii. 20, 37 

Inaqualitas, que inest contractui, jure gen- 
tium non resarcitur. ii. 12, 26, 1 

Incarcerans alterum injuste ad quid teneatur. 
i. 17, 14, 10 

Incestum jure gentium. ii. 5, 12, 8 

Incorporalia cum persona acquiruntur. iii. 7, 
4, & cap. 8, 4,2 

Indefinita pro universali quando sumenda. ii, 
16, 12, 1 

Indi plures uxores habebant, ii. 5, 9, 4 

Indictum bellum principi, simul indictum 
subditis et sociis. iii. 3, 9 

Indictio belli. iii. 3,5,& 6, ἃ 7. Utrinque facta. 
iii, 3, 7,3. Specialis requiritur, si socii per 
se, et apud se bello impetantur. iii. 3, 10 

Indirecte licent qusedam quse directe non 
licent. iii 1, 4, 1 

Induciz quid et unde dictz. iii. 21, 2. Quan- 
do incipiant obligare. iii. 21, 5. Ad certum 
finem; et earum effectus. ii. 21, 6, & 18, A 
ducibus dantur. iii. 23, 8 

Induciarum tempus an veniat sub belli an. 
pacis nomine. iii. 2], 2. Tempus quomodo 
computandum. iii. 21, 4 

Induciis finitis nova indictione non opus. fii. 
21,8. Earum tempore quid liceat. iii. 21, 
6,11. An defcientes et relictos recipera 
liceat. iii. 21,8, 1. Elapsis, qui sine culpa 
penes hostem reperitur an capi possit. iii. 
21, 9. Ab altera parte ruptis indictione 
non opus. iii. 11, 11 

Inermibus parcendum. ii. 11, 10 

Infans promittendo non obligatur. il. 11,5 | 

Infantis dominium unde. ii. 3, 6 

Infantium dominium quale. ii. 3, 6; ii. 5, 2,2 

Infantibus parcendum. iii, 11,9, 1, 2 

Infeudatio est alienatio. ii. 6,9 

Infeudationes regnorum irrit: sine consensu 
populi. ibid. 

Infortunium et injuria quo distent. ii. 21, 5, 
1; 8,11, 3,1 

Infortunii et injuris distinctio. iii. 11, 8, 1, 4 

Ingrati non puniuntur. ii, 20, 20, 1,2 

Inimici sepeliendi. ii, 19, 8 

Injuria quando alteri in persona alterius facta 
censeatur. iii. 20, 40, 2 

Injuriz, culpa, et infortunii discrimen. iii. 11, 
4,1,5,6. Quidam ferenda, et quales. i. 
2, 8, 7 

Injustitia committi potest in bello justo. iii, 
11,1,1 

Injustum quid. 1. 2, 8, 1 
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Injusti judices, testes, accusatores, ad quid 
teneantur. ii. 17, 16 
. Innocentem an teneamur defendere, et quan- 
do. ii. 25,2, ἃ 3,1 
Insignia regis potestatis conceduntur prin- 
cipibus populi liberi. i. 3, 10, 3 
Institoria actio unde. ii. 11,13,12. Ex In- 
stitoris actu cur teneatur qui eum prsepo- 
suit. ii. 10, 2 
Instrumenta ruris pignori capi vetita. iii. 12, 
4,4 
Insula quomodo distinguatur ab alluvione. ii. 
: 8,14 
Insule cujus. ii. 8, 14, 1, & 9, 3 
Interpretationis fontes. ii. 16, 1, 1 
Interfectio. Vide Occisio. 
Interim pro interdum. ii. 13, 6 
Interpretandi regula. ii. 16, 2 
Invasor imperii preceptis suis quatenus obli- 
get. i. 4, 15. Quomodo possit interfici 
belli jure. i, 4,16. Et ex lege antecedente. 
. 14,17. Et ex auctoritate jus imperandi 
habentis. i. 4, 18. Cur extra casus er- 
ceptos interfici a privato non possit. i. 4, 
19, 1 
Inventionis titulus locum non habet in his 
* quse jam possidentur. ii. 22, 19 
Involuntarium ex voluntario habendum pro 
voluntario. ii. 17, 18 
Inundati agri cujus jure Romano. ii. 8, 8, 10, 
&1,11,1 
'" Inundationis duz species. ii. 8, 8 
Inundatione dominium naturaliter non amit- 
titur. ii. 8, 10, 1 
Inundatus ager quando derelictus habeatur. 
ii. 8, 10,3 
Joannis Baptiste et Christi doctrina quatenus 
eadem. i. 2, 7, 5 
Josephus Judzus in legis expositione Ro- 
! manis blanditur. iii. 5, 1, 6 
Josephi Patriarchz dolus. iii. 1, 15,2. Mo- 
nopolium. ii. 12, 16 
Ira quid. ii. 20, 5,1; iii. 11, 4, 2. In Deo 
" quatenus. ii. 13, 1, 3 
Irregularitas ex bello. ii. 24, 10 
Irriti actus quinam jure natura. ii. 5, 10, 1. 
A lege civili non fiunt, nisi eorum qui sub- 
sunt. ii. 5, 14, 2, 3 
Itus quomodo reditum comprehendat. iii. 21, 
16 
Judei. Vide Hebrzi. 
Judsorum opinio de necessitate restitutionis, 
iii. 10, 3 
Judex quasi pater. ii. 20, 2, 1 
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Judicandi libertas homini ab homine quo. 
modo debeatur. iii. 1, 11, 1 

Judicare an possit de regni successione, sive 
rex, sive populus. ii. 7, 27 

Judicium zeli. ii. 20, 9, 5 

Judicii cessatio momentanea aut continua. i. 
8,2,1. Jureaut facto. ibid. 

Judicia criminalia quare instituta. ii. 20, 14, 
15. Capitalia an permissa Christianis, non 
sunt affectanda. ii 20, 14, 16. Apud 
Hebrzos quedam regis potestati exemta, 
i. 3, 20, 2 

Jurans non daturum se, potest repetitionem 
erepti omittere. ii. 13,5. Preedoni datum 
non recte repetit. ii. 13, 15, 3. Redire ad 
hostem, si clam redeat non satisfacit. ii. 13, 
15, 3. Tenetur ex animo jurare, et re 
implere quod juravit. ii 13, 2, & 1, 13,2. 
Quando Deo tantum obligetur, quando et 
homini. ii.19,14. Non tenetur, si is cui 
joratum est eum liberet. ii. 13, 18. Implere 
debet contractum cui inest insequalitas. ii. 
13, 16, 2. Deliberato animo se non obli. 
gandi, tamen obligatur. ii. 13, 3 

Jurantis verba quo modo accipienda. ii. 13, 
2,& 3,1,2 

Jurare volens obligatur, etsi obligare se nolit. 
ii. 13, 2 

Juravit Paulus. ii. 3, 21,1 

Juramentum per sceptrum, salutem, et si. 

. milia, ii. 13, 11, 1. Per salutem Principis, 
et majestatem Imperatoris. ii. 13, 11, 2. 
Per Deos falsos an obliget. ii. 13, 2, 1. 
Pirate aut tyranno przstitum obligat. ii. 

. 18, 15, 2; iii. 19, 2, 1. Metu extortum obli. 
gat: et quatenus. ii.12, 14. Perjuro datum 
an obliget. ii. 19, 16, 1. Perres creatas an 
licitum, et quo sensu. ii. 13,11, 1, & 12. De 
re impossibili nihil operatur. ii. 13, 8. De 
re pro tempore impossibili quid operetur. 
li. 13,9. Impediens majus bonum morale, 
non valet. ii. 13, 7, 1. Violatum, vide 
Perjurium. ii. 13, 1,2. Quomodo ex lege 
actui invalido validitatem conferat. ii. 13, 
20, 4. De re illicita non valet. ii. 13, 6. 
Non extendendum ultra consuetam signifi- 
cationem, ii. 13,5. Regisirritum esse po- 
test ob actum ipsius precedentem, ii. 14,3. 
Dolo elicitum quam vim habeat. ii. 23, 4, 1. 
Non intelligendum sub conditione tacita. 
ii. 13, 33 

Juramenti forma. ii. 12,10. Effectus. ii. 13, 
13, et seqq. Efficacia quatenus pendeat a 
superiore. if. 13, 20. Vis et interpretatio. 
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ii. 13, 1, 2, 3; lii. 1, 19. Violati pena ad 
posteros manat. ii. 19, 1, 2. Obligatio ex 
animo deliberato. ii. 13, 3, 1 

Juramento promissum non potest retineri ob 
peccatum alterius antecedens. ii. 13, 20, 3; 
li. 19, 3,1. Convenit maxima simplicitas. 
d. 13, 4,1. Testis et ultor Deus. ii. 23, 
10. Absolutio a juramento unde vim ha. 
beat. ii. 13, 20, 2. Circa juramenta quid 
possint superiores. ii. 19, 20, 1, 4. Pro- 
missum compensari non potest cum eo quod 
ante erat controversum. ii. 13, 20, 3; iii. 
19, 19, 1, 2 

Juramenta (leges Romans circa) quid sta- 
tuant. ii. 13, 20, 4. A Christo qus pro- 
hibita. ii. 13, 21. Regum. ii. 13, 19; ii. 
14,3 

Juratum pactum fortius nop jurato. ii. 16, 
29, 2 

Jurisdictiones summa inferiores concedi jure 
hereditario possunt populi consensu. ii. 6, 
10 

Juris naturse dictata alia magis, alia minus 
manifesta. ii. 20, 43, 1 

Juri nature non repugnant quedam quse 
vetita sunt lege divina. ii. 20, 42 

Jusjurandum. Vide Juramentum. 

Jusjurandum a Civitate factum et repetitum. 
iii. 19, 8, 1 

Jus pro eo quod justum est. 1. 1, 3, 1. Pro 
quautate sumtum, quid sit. i. 1, 4, 1. Pro 
lege, 1.1, 9, 1. Pro lege ad aliarum a jus- 
titia virtutum materiam pertinet. i. 1, 9, 1. 
Naturale. i. 1, 10, 1. Quid, et quomodo 
differat a divino voluntario. i. 1, 15, 1. Vo- 
luntariam, τὸ ἐν τάξει. i. 1, 9, 2. Naturale 
& Deo immutabile, et quare. i. 1, 10, 5. Est 
aliquod consequens actum humanum. i. 1, 
10, 4. Sumitur aliquando pro eo quod est 
honestum. i. 1, 10,3. Videtur mutari prop- 
ter materie mutationem. i. 1,10, 6. Esse 
aliquid juris naturalis probatur a priori et 
a posteriori, quomodo. i. 1,12, 1. Juris 
naturalis reductive qus sint. i. 1, 10, 8. 
Ejus juris permissive tantum que sunt, et 
precipi, et vetari a Deo possunt. i.2, 5, 1. 
Nature pro certo statu. i. 1, 10, 7. Et 
gentium quomodo a Romanis jurisconsultis 
sumatur, et an recte, i. 1, 11. Rectorium et 
sequatorium. i.1, 3. Non est in brutis 
animantibus, de illis improprie quo sensu 
dicatur. i. 1, 11, 1 

Jus voluntarium humanum, vel divinum. i. 
1,13. Civile, civili latius, civili arctius. i, 
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1,14,1. Divinum. 1. 1,13. Aut est unius 
populi, aut omnium. i. 1, 15, 12. Omnibus 
populis commune triplex. i. 1, 15, 2 
Jus gladii quid in sacris et profanis literis. 1. 
2,3,2. Divinum Hebraicum alios populos 
non obligat. i. 2, 16, 1, 2. Hebrseum quoad 
nos abrogatum non recte dicitur. i. 1, 16, 7. 
Quem usum nunc habeat, et quem in per- 
missis. i. 1, 17, 1,3 Nihil continet juri 
nature contrarium. i. 1, 17, 2. Gentium 
quid: et quomodo probetur. i. 1, 14, 1. 
Non est commune omnibus populis. i. 1, 
17,1. Et usus juris distinguenda. 1. 8, 24. 
Supereminens regis, aut civitatis, an liberet 
a fide subditis data. iii, 19, 7. Gentium 
externum vetus. iii. 1, 18, 1, ἃς 19, 1. Ex- 
ternum quale. i. 3, 2,2; iii. 10, 1, 8. Pro 
jure externo. iii. 4, 2,2. Regum et popu- 
lorum quando pace remissum censeatur. iii. 
20,15. Gentium circa inequalitatem in con. 
tractibus. ii. 12, 26, 1. Internum ab externo 
distinctum. ii. 12, 11, 2; iii. 7, 6, 1, 9; cap. 
10, 1, 8, ὦ 3, 1. Exterorum supereminenti 
dominio non subest. ii. 14, 7, 8. Nature 
moribus obliteratur. i. 2, 7, 1; ii. 15, δ, 1. 
Gentium de bello captis. iii. 6, 2, 1, 4. Pig- 
. poris, retentionis, servitutis an bello acqui- 
ratur, et quomodo. iii. 6, 26, 1. Captivi- 
tatis etiam injuria dicitur. lii. 7, 6, 4 
Jus gentium vetat permissa jure nature, et 
permittit vetita. iii. 4, 15, 1. Apud popa- 
los quosdam. iii, 4,19, 1. Improprie quod 
multi populi usurpant sine mutua obliga- 
tione. iii. 1, 8, 2; ii. 8, 5,1 
Jus spe remittendum ut bellum vitetur. ii. 
24,1,1,2:1,8,4,1. Luendi pignoris an 
tempore amittatur. ii. 4, 15, & 3, 20, 6 
Justitia expletrix. ἢ. 1, 8, 1 
Justitia attributrix, δεαγεμητική. ibid. An 
tantum circa res communes, expletrix circa 
res sin-ilorum versetur, i. 1, 8. 2 


L. 


Lacedemone nepos ex filio majore filio minori 
natu in regno prelatus. ii. 7, 90, 3, Filius 
rege patre natus preferebatur ante pato. 
ii. 7, 29 

Lacedzemonii dolum in bello pluris quam vim 
faciebant. iii. 1, 6, 2 

Lacedemoniorum mos de agris captis. iii, 6, 
11,2 

Laconum jus in Messeniam. ii. 4, 2, 1 

Add$vpa. iii. 6, 24, 4 
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Latroni fides servata. iii. 19, 2, 2 

Latrones jus legationis non habent. ii. 18, 2, 3 

Legationes, assidue rejici possunt. ii. 18, 3, 2 

Legatus an jurisdictionem habeat. ii. 18, 8, 2. 
Si quid debeat, quomodo compellandus. ii. 
18, 9. Quando sponte domum redire possit. 
ii. 16, 25,2 

Legati mittentem obligant etiam contra ar- 
cana mandata. ii. 11, 12. Qui jure gentium 

. utantur. ii. 18, 2, 1. In bellis civilibus quo 

"jure sint. ii. 18, 2,3. An admittendi. ii. 18, 
9,1. Ob quas causas possint non recipi. 
- 4.18,89, 1. Quo casu mutabiles. ii. 18, 3, 
.2. Referunt personam mittentis. ii. 18, 4, 
δ. Jure civili loci ubi sunt no.. tenentur. 
1.18, 4, 5. Habentur quasi essent extra 
territorium. ibid.' Delictum per quem pu- 
niendum. ii. 18, 4, 5, 7. Per modum de- 

- fensionis occidi aut repelli possunt. ii. 18, 
4,7. An subjaceant juri talionis. ii. 18, 7, 
2. Domus an pro asylo. ii. 18, 8, 2 

Legatorum jus. ii. 18, 1, 1, & 3, 1. An valeat 
apud eos ad quos non mittuntur. ii. 18, 5. 
Valeat in bello. ii. 18, 6 

Legatorum comites an inviolabiles. ii. 18, 8, 
1. Bona an possint pro debito capi. ii. 
18,9 

Legatos (ob) violatos bella. ii. 18, 11 

Lex quid. i. 1, 9, 1, 2 

Lex Mosis dupliciter sumitur. i. 2, 6, 4. Ju- 
diciaria quando et quomodo sublata. i. 2,8, 
7. Non habet prius et posterius. ii. 5, 13, 
5. Vide Jus Hebreum. 

Le non semper irritum facit quod vetat. ii. 
5, 16, & 13, 4. Imperfecta Ulpiano quae. ii. 
5,16,1. De Sabbato et de decimis quo- 
modo ad Christianos pertineat. i. 1, 17, 5. 
Idem potest quod consensus expressus. iii. 

: 13,1,2. In presumptione facti non exis- 
tentis fundata, an obliget. ii. 11, 6, 2. 
Romana de lesis ultra dimidium pretii. ii. 
12, 12, 2. Occidi aliquem permittens an 
conscientiam liberet, et quando. ii. 1, 14, 1. 
‘Que feras, pisces, aves regi addicit, non in- 

. justa. ii. 3,5. Justa qus; vetat quod jure 
nature licet. ibid. De usucapione an per- 
tineat ad summum imperium, aut ejus par- 
tes. ii. 4, 12, 1 

Legis ratio particulariter cessans casum a 
lege non eximit. i. 3, 5, 3. Dispensatio 
regem non obligat. ii. 14, 12, 1. Cessatio 
in particulari dispositio est ad dispensa. 
tionem. ii, 20, 26. Conditor an se obliget, 
et quatenus. ii. 4, 12, 1, & cap. 20, 24, 1 
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Lex Hebreea an prohibeat divortia et matri- 
monia plurium uxorum. ii. 2, 9, 1, 3 

Lege (in) penali dispensandi causa que. ii. 
20, 24, 3 

Leges penales aut coactive locum non ha- 
bent circa actus regum. ii. 14, 1, & 2, 2, 2. 
Romane de contractibus. ii. 12, 12, 2. Ro- 
manorum peenales in quo iniquse. ii. 20, 33. 
Que obligent. iii. 23, 5,3. A Christianis 
ferri possent similes Hebraicis, nisi trium 
causarum aliqua obstet. i. 1, 17, 5. Et 
contractus misceri possunt. ii. 14, 9. Non 
omnes obligant. ii. 14, 12, 2; iii. 23, 5, 3. 
Quse validiores si casu confligant. ii. 16, 29, 
1. Interficere aliquos permittentes quando 
jus interdum dent, quando solam impuni- 
tatem. ii. 20, 17. An obligent summam 
potestatem. ii. 4, 12, 1; ii. 20, 24, 1. Quasi 
pacta. ii. 11,1,3. Civiles qusedam plane 
injuste. ii. 7, 1; ii. 14, 12, 2; iii. 23, 5, 3. 
Humans quedam precipere possunt cum 
mortis periculo observanda. ἃ, 4, 7, 2,3. 
Humanius sunt interpretands. ibid. Qus- 
dam, etiam divinm, tacitam habent excep- 
tionem summa necessitatis, i. 4, ", 1, 3. 
Respiciunt id quod plerumque accidit. i. 4 
4,8. Ferri possunt tempore, quo summum 
imperium amittatur. ii. 4, 12, 2. De re 
promissa quse obligant. ii. 4,4, 2. Injuste, 
que propinquos nocentium innocentes 
interfici jubent. ii. 21, 15, 1, & 12,1. 
Civiles de promissis minorum. ii. 11, 5,2 

Legitima an lege humana tolli possit, et qua- 
tenus. ii. 7, 4, 3 

Legum finis et efficacia, ii. 12, 12, 2. Diversitas 
circa venditionem et émtionem. fi. 12, 15,1 

Aeía., iii. 6, 20, 2 

Lenitas in errantes circa divina. fi. 20, 50, 
& 1,2,5 

Liber homo postliminio quomodo redeat. iii. 
9,5. Sua recuperat: an et alienata, iii. 9, 
6, 1,2 

Liberam fore Carthaginem quomodo inter- 
pretandum. ii. 16, 15 

Liberi filiarum alendi. fi. 7, 4,3. Pignorari 
ac vendi a parentibus quando possint. ii. 5, 
5. Jus ipsorum in liberos. ii. 5, 7. Ex 
quibusdam matrimoniis impediuntur suc- 
cedere. ii. 7, 8, 2, 3. Ob parentum delicta 
non puniendi. ii. 21, 13, 1, 8 

Liberis an debeantur alimenta, et quo sensu. 
ii. 7, 4, 1. An alendi vulgo quiesiti, et ex 
incesto nati. ii. 7, 4, 2, 3 

Liberos cogendi jus, ii. 5, 2, 3, 4 
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Liberoram cum parentibus matrimonia cou- 
tra jus naturse. ii, 5, 12, 2, 8 

Libertas quando justa belli causa. ii. 22, 11; 
ii. 4,14, 1, 2. Quo sensu naturalis. ii. 22, 
11; iii. 7,1, 1. An pax placeat, gravis in- 
terdum deliberatio. ii. 24, 6, 1, 2; i. 4, 
19, 2 

Libertati preeferenda vita populi totius, ii. 
24, 6,2, 8 

Libertas populi quid significet. i. 3, 12, 1, 2. 
Subditorum obligatur ex facto superiorum, 
iii. 2,2,1. Bellandi non presumitur ab- 
dicata. ii. 16, 13, 2 

Licere pro jure externo. ii. 12, 26, 1; iii. 4, 2, 
2, & cap. 10,1, & 2,1,2. Voxambigua quas 
significationes habeat. iii. 4, 2, 1, 2. Qum- 
dam dicuntur, quz» rectius aliter fiunt. iii, 
4, 2, 1, & cap. 10, 1, 1, 2, 1. Ob impunita- 
tem. iv. 4, 2, 2, & cap. 10, 1,3. Oppositum 
ei quod decet, aut oportet, iii. 4, 2, 2, & cap. 
10, 1, 2, 2, 1 

Limen et limes idem. iii. 9, 1 

Limitati agri. li. 3, 16, 1; ii. 8, 12, 1 

Lis potest utrinque esse sine peccato. ii. 23, 
18,3 

Literze Marce. iii. 2, 4 

Litigare Christianis quo sensu vetitum. i. 2, 
8, 4; iL 24, 2, 4 

Littus quorum. ii. 3, 9, 2 

Loca ‘n solo pacato posita quo casu recte oc- 
cupentur a bellante. ii. 2, 10, 1 

Locans pluribus operam an a singulis merce- 
dem in solidum exigere possit. ii. 12, 19 

Locationis et conductionis natura. ii. 12, 18 

Locator tertio rem locans, conductori tenetur 
de eo quod percipit. ibid. Operse ad quid 
teneatur. ii. 12, 19 

Locupletatus ex re aliena, eatenus ad resti- 
tutionem tenetur, et quare. ii. 10, 2, 1, & 2 

Locutio de futuro nostrse potestatis quo- 
tuplex. ii. 11, 2,3 

Locutionis ambigus usurpatio quando licita. 
iii. 1, 10, 13 

Ludovici et Galcatii controversia de Medio- 
Jano. ii. 7, 19 


M. 


Maccabzel bello adjuverunt extraneos. Vide 
Asmonsei. ii. 15, 9, 6 

Maccabeorum resistentia qualis. 1, 4, 7, 6 

Macedonum lex quzdam injusta. ii, 21, 15 

Magistratus inferioressummum imperium ha- 
benti juste resistere non possunt. i. 4, 6, 1, 

. & Christiani Pauli tempore. i. 2, 7, 1, 2. 
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Hebrei non restiterunt malis regibus. i. 4, 
0,3,4. Ex quibus damnis teneatur. ii. 17, 
20, 1. An teneantur, eo quod ἃ nautis 
cautionem non exegerint. ibid. Oppidanos 
quatenns obliget. iii. 22, 6 

Maharbalis factum. iii. 22, 9, 2 

Mahumetistarum opinio de necessitate resti. 
tutionis. iii. 10, 3 

Majestas pro dignitate imperantis sumitur. 1. 
9,21,1,2. Quid sit. ibid. 

Majoratuum jura tempore amittuntur. ii. 4, 
10, 3; successio in regno Castells. ii. 7, 
22,1 

Mandantis morte an pereat mandatum. ii. 11, 
16 

Mandatario (cum) qui contrahit, etiam si 
mandatarius mandatum excedat, obligatur. 
ii. 11, 11 

Mandatarius mandatum excedens quando nos 
obliget. ibid. 

Mandator ad quid teneatur. ii. 12, 13, 1 

Mandatum an impleri possit per eequipollens, 
ii. 16, 21. Excedens, et sic cum alio con- 
trahens, ad quid obligetur. iii. 22, 4, 1, 8. 
Generale et speciale in bello. iii. 18, 1, 4 

Mandata publica, quse nautis dantur adversus 
piratas. ii. 17, 20, 1 

Manlii bellum in Gallogrsecos quale. lii. 8, 
10 

Manubie quid. iii. 6, 16, 1 

Manumissio interdum omitti sine peccato ne- 
quit. iii. 14, 6, 4, 5 

Marcelli (M.) moderatio in victoriis, iii. 12, 
7,2 

Mares feminis przeferuntur in regnis & populo 
delatis, ii. 7, 17 

Mare an proprium fieri possit, an terra con-- 
tineatar, ii. 2, 3, 1, 2. Non divisum. ii. 2, 
8, 2,3. In fundum admissum. ii. 3, 10, 2. 
Occupatione omissa ad naturam redit. ii, 
3,11. Navigandi jus in mari. ii. 3, 12. 
Imperium in mari quorum sit. ii, 3, 18. — 

Maris pars quatenus occupari possit. ii. 3, 8, 
10,1 

Maritus caput uxoris quo sensu. ii. 5, 8 

Masculina pro communibus. ii. 16, 9 

Mater quomodo magis certa patre. ii. 7, 8, 1 

Matrimonium quid sit ex jure naturse. ii, 5, 8, 
2. Anirritum deficiente consensu paren- 
tum. ii. 5, 10, 1, 2, 3. Irritum cum alterius 
viventis conjuge. ii. 5, 11. Ad morgen. 
gabicam. ii. 7, 8, 3. Apud veteres Roma- 
nos postliminio non restituebatur. iii, 9, 9,2 

Matrimonii petitio injusta belli causa, ii. 22, 
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7; ii. 1, 21, 2. Jura ex lege Christiana. ii. 
5, 9, 2,3 

Matrimonia non ineunda cum profanis. ii.15, 
10, 4, 3 Quadam talia sunt ex lege, ut 
liberi ad hereditatem non admittantur. ii. 
7,8,3. Plurium uxorum olim licita. ii. 5, 

. 9, 4 1. Cum propinquis sanguine, aut 
affinitate, unde, et quatenus illicita. ii. 5, 12, 
1, & 18, 1. Parentum cum liberis, et libe- 
rorum cum parentibus contra jus nature: 

' et unde illicita. ii. 5, 12, 2, 5. An licita in 

. gradibus expressis in Levitico. ii. 5, 13, 3. 
Fratrum et sororum quo jure vetita, et 

, unde illicita. ii. 5, 13, 6 

Matrimoniorum contrahendorum I. ;ertas qui- 
bus et quatenus debeatur. ii. 2, 21, 1, 2 

Maxillam obvertere*Hebrzis quid. i. 2, 8, 8 

Maximus natu in regnis a populo delatis pra. 
fertur inter pares sexu. ii. 7, 18, 1 

Membri conservandi causa interfectio licita. 
ii. 1,6 

Mendacium prohibitum. iii. 1, 9, 1, & 10,3. 
Qui auctores certis casibus admittant. iii, 

. 1,9,2, 3, 4. Dicere et mentiri apud Gel- 
lium quomodo distinguantur. iii. 1, 10, 1. 
A Deo alienum. iii. 1, 15, 1. Stricte dic- 
tum guid. iii. 1, 11, 1. An committatur 

. vespectu tertii, ad quem sermo non dirigitur. 
lii. 1, 18, 1, 2 

Mendacii, qua illicitum naturaliter, quid ma- 

. teriale. iii. 10, 1. Quid formale. iii, 1, 11,1 

Mendacio (de) et equivocatione Scholastico- 
rum sententia. iii. 1, 17,3 

Mendacium pro vita. iii. 1, 16 

Mensura ejus quod res valent. ii. 12, 14 

Mentiri apud volentem an liceat, iii. 1, 14, 1. 

. Hosti licere qui senserint. iii. 1, 17, 1 

Mentitur qui dicit quod falsum putat, licet 
verum sit. iii. 1, 10, 1 

Mercatores in bello ab injuriis vindicari de- 

. bent. iii, 11, 12 

Meritum ex libera voluntate. ii. 21, 12 

Metu promittens an teneatur. ii. 11, 7. Quid 
faciens, absolute velle dicendus. ii. 11, 7,2. 
Causam dans contractui quando ad restitu- 
tionem teneatur. ii. 13, 14, 1 

Metum inferens tenetur ad restitutionem, ii, 

. 11,7,2 

Metus a tertio illatus an actum vitiet. ii. 11, 
7,9. Alterius an tollat jus transire volen- 
tis. ii. 2, 13, 4. A vicino an justa belli 
causa. ii. 22, 5,1, ἃ 2,1,17. Solus non 

. Sufficit ad jus interficiendi alterum. ii. 1, 5, 
1, 2. Exceptio non liberat a religione juris. 
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jurandi. iii. 19, 4, 5. Qui pro justo habeater 
in bello publico. iii. 19, 12 

Miles de incendiis et raptu sine jussu publico, 
an teneatur. iii. 14, 6 

Militare propter predam, aut stipendium pre. 
cipue non licet. ii. 25, 10 

Milites Christiani sub Juliano. i 2, 10, 11. 
Sub Diocletiano. i. 2, 10, 11, 8. Judai 
externis militabant. i. 2, 7, 6. Ab wcclesis 
non excommunicati. i. 2, 10, 2. Quomodo 
tenentur ex bello injusto. iii. 10, 4 

Militi quse ex preeda cederent apud Romance, 
iii. 6, 24, 5 

Militia mercenaria sine delectu causss impro- 
batur. ii. 25, 10. Ponitentibus olim in- 
terdicta, et quare. i.2, 10, 9. Est inter- 
dicta clericis. ibid. Eam ecclesia vetus 
probat. i. 2, 10, 11 

Militis repetitio qualis damnata Synodo Ni- 
ceeensi, i. 2, 10, 7, 8 

Militiam concedit Origenes interdum Chris- 
tianis. i. 2, 9, 2. Et capitalia supplicia con- 
cedit illis Tertullianus. ibid. Ob quas 
causas Judai detrectaverint. i. 2,9, 3. Quas 
ob causas olim etiam Christiani e»m de- 
trectaverint. ibid. 

Militis Christiani officium. iL 2, 10, 12 

Militibus datus commeatus prodest et duci. 
iii. 21,1, 5 

Militum nomine qui veniant. ibid, 

Minerves calculus. ii. 5, 18 

Minor annis hosti obligatur. iii. 21,3. An 
promittendo obligetur. ii. 11, 5, 2 

Misericordia digni qui bello capiuntur. iil. 
14,2,1 

Misericordis ara apud Athenienses. ii. 21, 
5,2 

Missilia quomodo fiant; capientium. iii. 6, 22 

Mobiles res quando fiant singulorum capien- 
tium. iii. 6, 12 


΄ Mobilia generaliter postliminio non recipiun- 


tur. iii. 9, 14, 1 

Moderatio in belli jure circa personas. iii. 11, 
7,1 

Modi habendi imperium qui. i. 8, 11, 1 

Modus in pena unde petendus. ii. 20, 28 

Monomachia bellum finire an liceat, iii. 20, 
43, 1, 2, 4 

Monomachiz de regno quis effectus. iii. 20, 
44, & 45,1 

Monopolia qus licita, quss contra jus, et que 
contra caritatem. ‘ii. 12, 16 

Monopolium. Vide Coemtio. ii. 2, 24 

Morari in territorio alieno an licitum. ii. 2, 15 
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More purgatio in pace an admittenda. iii. 
20, 35 
Moralia non consistunt in puncto. 1. 2, 1, 8 
Moralium incertitado unde. ii. 23, 1 
Mori Hebrsis dimitti vocatur. 4. 19, 5,3 
Mores generales in aliqua parte mundi non 
faciunt jus natura. ii. 20, 41 
Mors deportationem quando comprehendat. 
ii. 16, 9. Pro vera religione quanti faci- 
enda. i. 4,7,15 
Mortem pati potius quam alium occidas, 
quando liceat, quando non. ii. 1, 8, 9, 1. 
JEternam aggressoris an quis sua morte 
cavere debeat. i. 3,3, 3 
Mortis casus expressio quando extendatur ad 
casum non nati. ii. 16,20, 3 
Muli qui apud Romanos postliminio recepti. 
iii. 9,14,1 
AIulierum imperia Romanis incognita. ii. 9, 
11, 2 
Mfultitudini etiam in delicto parcendam. iii. 
11, 19 
MIupdiburgii jus. i. 3, 21, 1 
Murens controversia cum Mithridate, ii. 16, 
. 90 
Muri faciendi prohibitio quando ad aggeres 
extendatur. ii. 16, 20, 3 
MIutii Sce vole factum. iii. 4, 18, 1 
Mutilator quid restituere teneatur. ii. 17, 14 
Mutuum gratuitum quo sensu. Vide Usura. 


Muutuzs. accipiens pecuniam a debitore meo, 
mihi tenetur, ii. 10, 2, 9 


N. 


Wabidis controversia cum Romanis. ii. 16, 
18,1 

Nai vai quid. ii. 18, 21, 3 

Ναὶ quid significet. ibid. 

Nai vai, οὗ οὗ, quid significet. ii. 13,21, 2,3 

Wati (nondum) an jus suum amittant, et quo- 
modo. ii. 4, 10, 1, 2. Leges possunt eo- 
rum jus conservare. ii. 4,10, 3 


. Naturale, vox, pro solito fieri. ii. 12, 26,2 


Naturales filii succedunt patri, nisi lex impe- 
diat: et adoptari possunt. ii. 7, 8, 2. Non 
succedunt in regnis a populo delatis. ii. 

: 2,16 

Naturalia pro certo statu. ii 8, 5 

Nature prima et consequentia que? i. 2,11 

Naturaliter licita an omnia etiam apud Deum 
licita. ii. 1, 10, 1 

Naufragorum bona confiscare injustum. ii. 7, 

. 1,1 


Naves capte quando jure belli censeantur. 
iii. 6, 3, 2. Nunc nulle postliminio red- 
eunt, iii. 9, 15 

Navigandi libertas pactis imminui potest. ii. 
9, 12, ἃ 15, 1,2 

Navis, quse apud Romanas postliminio re- 
cepta. iii. 9, 14, 1. Si cui nocuit, an do- 
minus teneatur. il. 17, 27, 1. In qna in- 
nocentes sunt an peti tormentis possit. iii. 
1, 4,1 

Necessaria ad finem licitum licita. iii. 1,2, 1 

Necessitas excepta videtur in lege dominii. 
ii. 2, 6, 1, 2. Jus non dat, si sit evitabilis. 
ii. 2, 7; ii. 17, 1. Quod jus det in pacatos. 
iii. 17,1 

Necessitate pactum pacem non rumpit. iii. 20, 
97. Pari possessor preeferendus. ii. 2, 8. 
(In) non ultra sumendum quam exigit. 

' jii. 17,1 

Neglectus puniendi punibilis. ii, 21, 2, 5 

Negotium alienum gerens sui lucri causa, re- 
petit impensas, in quantum alter est locu- 
pletior. ii. 10, 9, 2 

Nepos ex filio priore an filio posteriori pre- 
ferendus in regno. ii. 7, 90, 1. Ex filio, 
an filie preeferendus. ii. 7,90, 1, 2. Minor 
lex filio an preferatur nepoti majori ex 
filia in regni successione, ii. 7, 34 

Neptis ex primogenito an filium alterum ex- 
cludat. ii. 7, 35 

Ninus primus imperium ampliavit. iii, 8, 1, 2 

Nocentes dedendi aut puniendi. ii. 21, 4, 1,3 

Nocumentum quod ex occasione peccati, non 
ob peccatum sentitur, pcena proprie non 
est. ii. 21,11, 1 

Nocentibus sepe parcendum ob multos inno- 

centes. iii, 1, 4, 3; iii. 11, 9, 1 

Nomina regionum in pace quomodo accipi- 
enda. iii. 20, 23 . 

Nostrum quibus ex causis quid dicatur, ii.2, 1 

Notitia dc Deo quod inconspicuus. ii, 20, 45, 
1. Uno.ibid. Ut omniscio. ibid. Et ut 
creatore. ii. 20, 45, 2 


: Notitiw active de Deo. ii. 20, 45, 3. De Deo 


quomodo probentur. ibid. Qus maxime 
universales, ii. 20, 46, 1. Obliterata. ii. 
20, 47,1. Et quales. ii. 20, 45,1 

Noxales actiones ex quo jure. ii. 17, 20, 9 


Ο. 
Obedientia sspe illicita, ii. 20, 8, 1; 1. 4, 
1,8 
Obligari naturaliter quis quot modis dicatur, 
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H.14,0, 1. Civiliter quis quot modis dica- 
tur. fi. 14, 6, 2 ᾿ 

Obligatur nemo ad bellum injustum. ii. 15, 
19,1 

Obligemur quomodo per alium. ii. 11, 12 

Obligatur valide predoni is, cui metus incus- 
sus non est. iii, 19, 4 

Obligationis sine coactione exempla. ii. 18, 10 

Obligatio ex facto ministrorum, cujus sit ju- 
ris. li. 17, 20, 2. Ex culpa qualis. ii. 17, 1. 
Cadit in actum aut facultatem: et quomodo 

. heec differant. i. 3, 16, 1,2. Feudalis non 
tolit summum imperium, vide Feudalis 
obligatio. i. 3, 23, 2. Ex dominio qualis. 
#i. 10,1. Ex rebus exstantibu et non ex- 
stantibus. ji. 10, 1, 2, & 2, 1. Interdum est 
in nobis ita, ut alteri jus nullum queratur, 
iL 11, 3,1 

Obligationem (ad) requiritur animi delibe- 
ratio. ii. 11, 4, 1,3 " 

Obses an teneatur, mortuo qui misit, iii. 20, 
δ. Qui fugit, recipi a civitate non potest. 
iii, 20, δά. Datus pro altero, si is mortuus 
sit liberatur. iii. 20, 50. An ex alia causa 
possit retineri. iii. 20, 55 

Obsidi fugere an liceat. iii. 20, δέ 

Obsides an occidi possint jure belli. iii. 11,14. 
Interno. iii. 11, 18, 1, 2; iii. 4, 1, 4. Servi 

. non sunt. iii. 20, 53 
Obsidum bona cui cedant. iii. 20, 53.  Obli- 
gatio odiosa, iii. 20, 55. Eorum obligatio 

^ interdum principalis. iii. 20, 38 ; iii. 23, 16. 
Alter an ex facto alterius teneatur. iii. 20, 
58 

Obstinata resistentia non sufficit ad jus inter- 
num occidendi, vide Resistentia obstinata, 
iii, 11, 16, 1 

Occidere hostem, jus belli dicitur. iii. 4, 5, 1 

Occidas (mortem pati potius quam alium) 
quando liceat, et quando non. ii. 1, 8, 1, 
& 9,1 

Occidere obsides an liceat. iii. 4, 14; iii. 11, 
18 

Occidendi deditos aut captos an justa causa 
talio aut resistendi pertinacia. iii. 4, 13; 

—. $1.14, 16, 1, 2 

Occidi possunt jure belli, qui intra hostium 
fines sunt. iii. 4, 6, 1. An possint qui ante 
bellum aliquo venerunt. iii. 4, 7 

Occiduntur senes, captivi, infantes, mulieres 
belli jure. iii. 4, 9, 2 

Occisio quando licita jure interno in bello 
justo. iii. 11, 2, 1. Quatenus in repressaliis. 

Wi, 2,6, Hostis indistincte quo sensu li- 
cita, iii. 4, 3. Extra propositum, sive in- 
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directe, quando. iii. 1, 4, 1. Pro vits de- 
fensione quomodo vitiosa. ii. 1, 8, 9, 1. Ne 
fugere cogamur: pro tuenda existimatione 
et pro rebus an licita. ii. 1, 10, 3 

Occupandi jus in statu rerum communium. 
ii, 2, 2, 1 

Occupatio post omissam communionem. ii. 
22, 5. Non est nisi in re terminata. ii. 2, 
3,2. Alia per universitatem, alia per fan- 
dos. ii. 2, 4. Imperii, et dominii, ii. 3, 4, 
1,2 

Odium in promissis. ii. 16, 12, 3 

Odio carentia quomodo intelligenda. ii. 16, 
12,1 

Odiosa quomodo interpretanda. ii. 16, 12, 3. 
In dubio personalia. ii. 16, 16, 3 

Olxovopia. iii. 1, 8, 3 

Olxoupévn. ii. 22, 138 

Onus vitandum in verbis interpretandis. ii. 
16, 12, 3 

Onera ex fodere transitoria ant manentia. 
ii. 15, 7, 3 

Opera et pecunia quot modis inter se compa- 
rentur. ii. 12, 24, 1, 2 

Operas qui promisit, quibus ex causis excs- 
setur. ii. 16, 27, 2 

Opificibus parcendum in bello. iii. 11, 12 

Oppidum tradere qui promisit, potest prasi- 
dium dimittere. iii. 22, 18 

Opulentia fere causa bellorum. i. 2, 8 

Οὗ οὗ quid. ii. 13, 21, 2,8 

Orbis pro Romano dictus. ii. 22, 13,1 

Orbi toti an unum imperium expediat. ii. 22, 
13, 1, 25 iii. 15, 7 

Ordo eorum qui dampnum dederunt in debito 
restitutionis, if. 17, 6, 12. Qui servandus 
inter socios, ii. 5, 21. Considendi inter 
reges Christianos, ibid. Inter eos qui 
partes in re dispares babent. ii. 5, 22 

Ordinum conventus populum referunt. i. 3, 
10, 3; ii. 6,9. Alibi alios usus habent. 
i, 3, 10, 4 

Ordinatio divina esse regia potestas quo 
sensu dicatur. 1.2, 7 & 3; i. 4, 4,1 


P, 


Pacatorum quod officium circa bellantes. iii. 
17,3 

Pacta que pactis aliis. preevaleant, si casu 
collidantur. ii. 16, 29, 1. Quibus imperii 
mixtura fit. i. 3,17; iii. 19, 10. Nuda an 
obligent jure nature, et gentium. ii. 11,1, 
1. In mari, in vacua insula, aut inter di- 


versarum civitatum cives per literas facta, 
reguntur jure nature et gentium. ii. 11, 5, 
3. Regum quo jure regantur. ἰδία, Er- 
rantium. ii. 11, 6 

Pactis (a) posterior discedens non est perfi- 
dus. iii. 19, 14 

Pactorum personalium et realium dicrimen. 
ii. 16, 16, 1,3 

Paganus an hostem licite occidat. lii. 18, 1, 1 

IIapaóetypna. 8. 20,9, 17 

Parentes alendi. ii. 7, 5, 1. Liberos pigno- 
rare ac vendere quando possint. ii. 5, 5 

Parentum jus in liberos secundum tempus 
distinguitur. ii, 5, 2, 3, 6. Cum liberis 
matrimonia contra jus nature. ii. 5, 12,2, 6 

Pars major jus habet universitatis. ii. 5, 17 

Participes delicti qui. ii. 21, 1, 2, 2 

Partus an ventrem sequatur, et quo jure. ii, 
8, 18. Matrem naturaliter non magis quam 
patrem sequitur. ii. 5, 29, 1 

Pater jus suum in filium alienare an possit. 
ii. 5, 5, 26,1 

Paterfamilias quid significet. iii, 14, 5, 1, 2 

Patientia que punibilis in rectore, ant re- 
publica. ii. 21, 2, 2, 4 


: Patientiam (ad) Christi exemplo invitamur. 


i 


i. 4, 7, 15 

Patrimonium populi rex alienare non potest. 
ii. 6,11. Illius pars, id est, dominii a rege 
oppirnorari cur possit. ii. 6, 13 


- Paucorum dominatio. Vide Dominatio. 


Net tA. 
v eor a e, « 


Paulus Apostolus non improbat presidium 
militare. i. 2, 7, 11 

Pax religiose servanda. iii, 25, 1, 7. Utilis 
validioribus, invalidioribus et paribus. iii, 
25, 5. Rupta quando censeatur. iii. 20, 
27. Rumpitur ab eo qui ex veteri causa 
vim infert. iii. 20, 28. Alienans bona im- 
perii, regni, corone. iii. 20, 5, 2,3. Qua 
imperium, aut pars imperii alienatur, iii. 
20, 5 

Pacis causa an bona subditorum valide alie. 
nentur. iii. 20, 7, 8. Conventionum inter- 
pretationes. iii. 20, 9. Capita an distin- 
guenda in majora et minora, iii. 20, 35 

Pace non reddi civitates liberas, qum se 
sponte subjeceruut. iii. 20, 14. Regis an 
teneantur successores et populus. iii. 20, 6 

Pacem servare qui vult, postquam ab adver- 
sario rupta est, potest. iii. 20, 38. Facere 
cujus fit, ii. 20, 2, 4. Major pars faciens 
obligat universitatem. iii, 20, 4. An facere 
possit rex aut minor, aut captivus, aut 

. exul iii, 20, 3 
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Pactiones de rebus reddendis, que magis 
minusque fsvorabiles; iii. 20, 21 

Peccandi facilitas causa non minuendsz poenes. 
ii. 20, 7,1 

Peccatum ad mortem. ii. 20, 7, 3 

Peccata qus: facile condonanda, ii. 20, 26. 
Quse excusabiliora. ii. 20, 30, 2, ἃ 31, 2 

Peculatus committitur circa predam. iil. 6, 
21, 3 

Peculium quid. iii. 14, 6, 2. Quatenus do- 
mini, quatenus servi. ibid. 

Pecunia communis mensura. ii. 12, 17 ; ii. 17, 
22. Quanti estimanda. ii. 12, 17. Steri- 
lis quo sensu. ii. 12, 20, 1 

Pensitatio non repugnat summo imperio. L 
3, 22 

Percussorem immittere an liceat in bello. iii. 
4, 18 

Peregrini tenentur legibus loci in quo con- 
trahunt. fi. 11, 5,2 

Perfidim usus in defectores, piratas, latrones, 
jure gentium dissimulatur. iii. 4, 18, 6 

Perfidorum opera qualium uti contra jus 
gentium. iii. 4, 18, 4,5 

Perjurii pena posteritatem contingit. ii. 13, 
1,2. Voluntas punitur. ii. 13, 1, 2 

Perjurus in piratam aut latronem non puni- 
tur. iil. 19, 5, 1 

Permissio quotuplex. i. 1, 17, 1. Ex more 
distinguitur a permissione ex beneficio, ii, 
2,23. An legis sit actus. 1.1 

Permittere se arbitrio aliorum quid sit. iii, 
20, 49 

Permutatio, contractus antiquissimus. ii. 12, 
3, 3 

Perse multas uxores habebant. fi. 7, 9, 4. 
Eorum opinio de Deo. iii 5, 2, 6. Mos in 
judiciis criminum. ii. 20, 30,3. Lex qua. 
dam injusta, ii. 21, 15., Jus in liberos. ii. 
5,7 

Persecutio ‘ifficilis presumi facit derelictio- 
nem. ii. 8,3 . 

Persei Macedonis cor.troversia cum Romanis, 
ii. 16, 16, 2 

Personarum aptitudo ad causas peccandi im- 
pellentes, et abstrahentes. ii. 20, 31 

Petenti dare, quo sensu Christus preecipiat. 
i. 2, 8, 6 

Petri factum gladio utentis cur improbatum, 
i. 3, 3, 6,1 

Pignorationes jure civili irri. iii. 2, 1, 9 

Pignus accipiens ad quid teneatur. ii, 12, 
13,1 

Pignoris datio qualis actus. ii. 12, 6 
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Pignorum conventio quam interpretationem 
recipiat. iii. 20, 59 

Pilagium quid. iii. 6, 24, 7 

Pipini factum. iii. 4, 18, 1 

Pirate non triumphantur. iii. 9, 2, 3. Quse 
capiunt non mutant dominium. iii. 9, 16. 
Datum repeti potest. 1i. 17, 10. Jus lega- 
tionis non habent. ii. 18, 1, 3 

Piscandi jus in mari, quorum sit. ii. 3, 9, 1, 
& 10,1. In direrticulo fluminis occupari 
potest. ii. 3, 10, 2 

Pisces quorum sint. ii, 2, 5. In stagno pri- 
vato non sunt nullius. ii. 8, 2 

Plantata solo naturaliter non cedunt. ii. 8, 22 

Plebs in Aristocratico regimine exsors om- 
nis potestatis civilis. i. 3, 8, 6 

Pons justa nulla hisi ob culpam. ii. 20, 1, 2, 
9. Deberi quo sensu dicatur. ii. 20, 2, 2, 
& 21. Exigi debet propter quid. ii. 20, 4, 
& 0,2. Divina qualis, et quem ob finem. ii, 

. 90,4,2. Cum benefactis compensatur. ii, 
20, 22, 1. Potest esse citra legem pena- 
lem. ibid. An semper prserequirat juris- 

. dictionem. ii. 20, 40, 4. An transeat in 
eos qui non deliquerunt. ii. 21, 12, 13. 
Accepta aufert jus belli movendi. ii. 21, 

' 12. Modus in paena unde petendus. ii. 20, 
28,29. Proprie dicta in bestias, non cadit. 
fi, 21, 11,1. An delictum excedere possit. 
fi. 20, 32, 2. Remittenda, ne ad bellum 
veniatur. ii. 24, 2, 1. Maxime remittenda 

' ab eo, qui lesus est, etiam rege ii. 24, 3, 2. 
Pace remissa que censeatur, iii. 20, 17 

Pone» definitio. ii. 20, 1, 1. Privatz permis- 
sio. ii. 20, 8, 5; ii. 20, 10, 2. Exactio an 
Evangelio permissa. ii. 20, 10, 1, 2. Im- 
proprie irregularitates. ii. 20, 1, 1. Ex- 

' actio ad quam justitis speciem spectet. ii. 
20,2,2. In mari. ii. 2, 20, 8, 5. Finis. ii. 
20, 4,1, 3, ὦ 6, 2. Omittende cause. ii. 
20, 22, 1. Fines quomodo cessent. ibid. 
$ 26,1. Quomodo ab aliis in alios trans- 
cant. ii. 21, 1, 2, & 2, 4. Civitatum dis- 
tinetm a penis singulorum. ii. 21, 7, 2. 

' Obligatio in universitate quamdiu duret. 
ii, 21, 8, 1. Remissio quibus signis in- 
telligatur. iii. 24, 7. Minuende aut non 
minuends cause. ii. 20, 30, 31. Mensura. 
ii. 20, 28, 33. Jus remissum, ubi actum 
est cum tyranno, quasi tali, aut cum pree- 
done. iii. 19, 3 

Poenis (in) equalitas primo ac per se quie 
spectetur. ii. 20, 2, 3 

Penarum partitio: fines. ii. 20, 6 
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Peenale pactum aut lex, fortior non penali. 


ii. 16, 29, 1 

Poenalia quando ad hseredes transeant. ii. 21, 
20 

Panitentibus an pena omnis condonanda. ii. 
20, 12. Militia olim interdicta, et quare. 
i. 2, 10, 9 

Πόλεμος unde dictum. 1. 1, 2, 2 

Pollicitatio quid, et quem effectum habeat. 
ii, 11,3 

TloXrrixy ars quee Aristoteli. i. 3, 6, 2 

Politici scriptores magis spectant quotidia- 


nam administrationem quam jas imperii, 


i, 9, 19 

Polygamia naturaliter licita. ii. δ, 9. Cor 
prohibita lege Evangelica. ii. 5, 11 

Pompeius bellum piratarum finit pactionibus. 
iii. 19, 2. "Templum Hierosolymorum in- 
gressus contra legem. iii. 5, 2, 7 

Pontifex Romanus coronat Imperatorem Bo- 
manum, qua talis est. ii. 9, 11, 4. Pronun- 
ciavit electionem factam a populo Romano, 
ji. 9, 11, 2, 4. Vacante imperio feudorum 
investituras, quo jure tribuat. ibid. 

Populus potest jus se regendi totum - Vienare. 
1.9,8,3. Eorum exempla qui se aliis sub- 
jecerunt. ibid. Liber facto Magistratuum 
sine mandato non obligatur. ii. 5, 16, 1. 
Komanus jus Imperatorem eligendi sem- 
per retinuit. ii. 9, 11. Idem qui olim. ii.9, 


11,1. Regimine mutato tenetur de debito - 


ante contracto. ii. 9,8, 1. Liber factus se- 
det eo loco, quo ante rex aut princeps. ibid, 
Idem sub Monarchico, Aristocratico, De- 


mocratico regimine. ii. 9, 8, 1. Migrans : 


idem. ii. 9, 7. Idem quamaiu. ibid. Quo- 
modo intereat. ii. 9, 3, 3, & 4,1, & 0, 1. 
Subditus an ob regis delictum puniri pos- 
sit. ii. 21, 17, 1 

Populi ob regum peccata puniti, quare. i. 3, 
8,16. Pars alienari non potest nisi et ipsa 


consentiat, ii. 6, 4. Nec ipsa potest rece- _ 
dere a populo, nisi ex summa necessitate. ' 
ii. 6, 5. Ne quidem ex necessitate recte - 
Consensus circa alie- - 


alienatur. ii. 6, 6. 
nanda imperia quomodo intelligatur. ii. 6,8. 
Testimonium de jure successionis quid va- 


leat. ii. 7, 27, 2. Minor pars populum non ' 
obligat, ii. 15, 3, 2. An postliminio a re- - 


gibus recipiantur. iii. 9, 12 
Populo destructo an res maneat eorum qui 
populo supersunt. ii. 9, 4 


Populatio inutilis ubi hostis aliunde ali po- 


test. iii. 12, 4. Quibus ex causis inhibenda 
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ii. 12, 1, 9. Que utilis: et que inutilis. 
$bid. 

Populatione abstinendum ubi spes est celeris 
victorim. iii. 12, 9, 1. Inhibita concilian. 
tur hostium animi. iii. 12, 8, 1, 2. In iis 
inhibendis Belgarum, et Indorum mos. 
iii. 12, 4, 1,2 

Possessio per alium acquiritur. iii. 6, 9. In 
re dubia imperii sequenda privato. i. 4, 20. 
Ferarum per instrumenta quomodo qux- 
ratur. ii. 8, 4. Longeva inter reges et po- 
pulos. ii 4,2. Non acquiritur jaculi im- 
missione. ii. 8, 3, 4 

Possessionis longs favor circa imperia. ii. 4, 
7, & 8, 2, 3. Immemorialis que vis jure 
gentium. ii. 4, 9 

JPossessor necessitate pari prsferendus. ii. 
2, 8. Male fidei quale jus acquirat. iii. 
7,6,2 

Possidentis jus. ii. 2,8. Melior conditio in 
re dubia. ii. 23, 11, 1 

Posteri captivorum servi. iii. 7, 2 

Posteriora prioribus derogant. ii. 16, 4, 1. 
Fortiora prioribus. ii. 16, 29, 1 

Postliminii non est jus durantibus induciis. 
iii. 9, 8 

Postliminio quse dicantur recepta. iii. 9, 3. 
(pace qui) redeant, qui non. iii. 9, 4, 1, 3. 
(qui) rediit, jura in eum restituuntur, iii. 9, 
6. ἃ § 10,3. An aliquando populi se sua- 
que recipiant. iii. 9, 9. (Civitas) quomodo 
redeat. ibid. 

Postliminium quid: et illius vocis origo. iii. 
9,1. Apud socios, et amicos. iii. 9, 2, 1. 
In bello et pace. iii. 9, 4, 1,2. Ejus species. 
1ii.9, 4. An dediti habeant. iii.9,8 Extra 
bellum unde ortum: et apud quos locum 
habeat. iii. 9, 18 

Potestas regia, patria, herilis. i. 1, 6. Civilis 
in quibus rebus consistat. i. 8, 6, 1. Sum- 
ma que. 1. 9, 7, 1. lllius subjectum. i. 3, 
7,9. Non est semper penes populum. i, 
8,8,1,3. Temporaria aliqua. i. 3, 8, 12. 
Civilis humana ordinatio Petro, Paulo di- 
vina: quo sensu. i 4, 7, 3. Regia quo 
sensu bono nostro inservire a Paulo dica- 
tur. i 4,4, ἃ 1, 7,9. Patria quedam ex 
jure civili. ii. 0, 7. Summa per consensum 
aut res quomodo obligetur ex pacto mino- 
rum potestatum. iii, 22, 3. Quomodo ra- 
tum habendo et ex eo quod contra arcana 
mandata factum est. iii. 22, 4, 1 

Potestates minores quibus modis summam 
obligent. iii. 22, 2 


[eror. m1. ] 
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Τράσιν αἰτεῖν. iii. 14, 6, 4 

Precepta Evangelii an contineantur in jure 
naturali. Vide Evangelii praecepta. 

Pre ceptorum ordo secundz tabuls in Decal. 
ii. 20, 30, 3 

Preceptum Christi de non resistendo, quem 
sensum habeat. i. 3, 3, 1,6 

Preda: Grecorum, Asis, Afrorum, Fran. 
corum et Romanorum mos circa eam. iii. 
6, 14, 1, 4. Militibus interdum data, et 
quibus ex causis. iii. 6, 17, 1, 2. Eadem in 
diversos usus distributa. iii. 6, 20, 1. In 
solutum concedi solet. ibid. Militi dari 
quando ceperit apud Romanos. iii. 6, 24, 
5. (de) lex civilis statuere potest. iii. 6, 22. 
Interdum subditis conceditur, iii, 6, 24, 1. 
Socii aliquando partem habent in ee. iii. 
6, 24, 2 

Prada decima consecrata. iii. 6, 1, 1. Jus 
probavit Deus. iii. 6, 1, 2. Nomine urbes 
et agri veniunt in piis causis, iii. 6, 20, 1. 
Genera. iii. 6, 20, 2. Divisio quot modis 
facta. iii. 6, 17, 1, 2. Pars data iis qui non 
militarent. iii. 6, 19. Miserabilibus per- 
sonis, iii. 6, 22, 1 

Predari vetitum manente periculo. iii. 6, 
21, 6 

Preedandi licentia olim inter populos diver- 
sos. iii, 15, 5, 2 

Preedictio divina an jus det. ii. 22, 15 

Preedoni fides debetur. iii. 19, 2, 2, & 8,1 

Preedones duces facti. iii. 3, 4 

Premium cui debeatur, si duo simul impleve- 
rint conditionem. ii. 16, 19 

Presentem reipublicse statum tueri civis boni 
est. ii. 4, 8, 8 

Presumitur in dubio pax inita hoc sensu, ut 
res maneant in statu, in quo postremo 
erant. ili. 20, 11, 12 

Pretia rerum unde, ii. 12, 14, 1 

Primi vox quid significet. ii, 16, 19 

Princeps. Vide Rex potestas summa. Novi- 
ter factus sedet. eo loco, quo ante populus. 
ii. 9, 8 

Principes populi liberi vi reprimi possunt, 
i. 4,8 

Privatus non debet ad se rapere judicium 
quod est populi. i. 4, 19, 2. Se obligans 
hosti an contra rempublicam faciat, iii, 
23, 5 

Privati an cogendi & superioribus implere, 
quod hosti promiserunt, iji. 23,10. Pactis 
cum hoste obligantur: et quo sensu etiam 
piratis et Jatronibus. iii, 23,4. Quatenus 
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capta sua faciant. iii. 18, 1, 3. De bello 
captis, quando hosti, quando civitati te- 
neantur. iii. 18, 2, 2 
Privatis Christianis an liceat punire malefi- 
cos. ii. 20, 16 
Privata causa cum publica in bello conjungi 
potest, i. 5,1 
Private interfectionis exempla. ii. 20, 9, 5 
Privilegia quomodo interpretanda. ii. 18, 4, 4. 
Que late interpretanda. iii. 21, 14 
Prohibita non semper etiam irrita. ii. 5, 
16, 1 
Promissa multa, que natura valent, lex civi- 
lis irrita facit. ii. 11, 8, 3. Que plus no- 
cent promittenti quam alteri rrosunt, an 
prestanda. ii, 11, 1, 1; & cap. 16, 27, 2. 
Favorabilia, odiosa, mixta vel media. ii. 16, 
10. Regum. Vide Reges. 
Promissi onus in commodum tertii adjunc- 
tum, quid operetur. ii. 11, 19 
_Promissio non omnis tollit summum impe- 
rium. i. 3, 16, 1. Ut valeat acceptanda. 
ii. 11,14. Illius acceptatio quomodo fiat: 
et an innotescere debeat promiasori, ut 
perfectam vim habeat promissio. ii. 11, 15. 
An revocabilis ante acceptationem : et mor- 
tuo ante acceptationem promissario. ii. 11, 
16. An rerocari possit mortuo internun- 
tio: item mortuo tabellario. ii. 11, 17. 
Per ministrum facta quando revocabilis. ii 
11, 17, 1. Facti alieni quid operetur. ii. 
11,22. Requirit usum rationis in promit- 
tente. ii. 11, 5. In errore fundata quando 
dicatur, et quid operetur. ii, 11, 6. Rei 
illicite non valet. ii. 11, 8, 1. Facti, quod 
nunc in potestate promittentis non est, 
quid valeat. ii. 11, 8, 2. Ex metu. ii. 11, 
T. Ob causam ante debitam an obliget. 
ii.11, 10. Perfecta quid, et quam vim ha- 
beat. ii. 11, 4, 1. Novum jus confert. iii. 
18, 1. De non fugiendo a vincto facta 
valet. iii. 29, 8. Redeundo in certum lo- 
cum, et de non militando, hosti facta valet. 
iii. 23, 7 
Promissiones causam expressam non haben- 
tes naturaliter valent. ii. 11, 21 
Promissioni onus adjici quando possit. ii. 
11, 19 
Promissionis materia qualis esse debeat. ii. 
11,8,1. Vis. ii. 11,1, 9, 4 
Promissum ob causam turpem an przstan- 
dum. ii. 11,8, 1, 9 
Promittendi modus quis. ii. 11, 11 
. Promittens metu an teneatur. ii. 11, 7 
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Prophetarum dicta de pace sub Evangelio 
quem sensum habeant. i. 2, 8, 1 

Proportio Arithmetica et Geometrica an pro- 
prie distinguant justitiam expletricem et 
attributricem. i. 1, 8, 2 

Propositi, impetus, et casus distinctio. iii. 11, 
4,6 

Proprietatis exordium. ii. 2, 1, 2, 5 

Προστάγματα. ii. 15, 7, 1 . 

Πρόθυρα maris quorum sint, ii. 3, 10, 1 

Provisi et improvisi distinctio. iii. 11, 4, 5 

Provocatio non datur ab arbitris lectis inter 
summas potestates, iii. 20, 46, 2 

Proximi nomine venit etiam qui per reprse- 
sentationem consequitur jus gradus supe- 
rioris. ii. 7, 30, 2 

Proximus quis in lege Hebrsea: et quis in 
lege Evangelica. i. 2, 8, 10 

Ψεύδεσθαι in sacris literis quid. ii, 13, 3, 4 

Wevdopxety. ii. 13, 18, 2 

Publica utilitas ad alienanda, etc. Vide Utili- 
tas publica. 

Pudicitis conservandsz causa interfectio li- 
cita, ii. 1, 7 

Pudor quid, ubi de jure agitur. iii. 10, 1, 2 

Pueri, id est, servi. iii. 14, 5, 8 

Pugnare in hostem qui miles non sit, quo jure 
vetetur. hi. 18, 1, 1 

Punici belli secundi controversia. ii. 17, 19 

Puniri an possint qui in falsos Deos impie 
agunt. ii. 20, 51 

Punitio exemplaris. ii. 20, 9, 1 

Pupillus ex commodato tenetur in quantum 
locupletior. ii. 10, 2, 2 


Q. 


Quintii Consulis salubre mendacium. iii. 1, 
14, 2 


 Quiritari unde dictum. ii. 1, 2, 1 


R. 


Rabirii factum. iii. 22, 9, 2 

Rami olivarum. iii. 24, 5 

Ratam rem haberi, obligatio qualia. ii. 15, 
3,3 

Ratihabitione summa potestas quomodo ob- 
ligetur. iii. 22, 4,1 

Ratio juris fundamentum. i.1,11,1. Ada- 
‘quata qua. ii, 16, 20, 2. Sepe conside- 
randa secundum potentiam, non secundum 
existentiam, ii. 16, 25,1. Legis non plane 
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idem cum mente. ii 10, 8. Adequata qus, 
et quid operetur. ibid. 

Rationis identitas quando inducat extensivam 
interpretationem. ii. 16, 20, 2 

Razis mors. ii. 19, 5, 4 

Redempti ex captivitate redemptori quomodo 
teneantur. iii. 9,10, 3 

Rediisse ad hostem quis dicendus. iii. 23, 13 

Redimi captivos et servos factos, squum. 
iii. 21, 24 

Regimen non omne ejus causa qui regitur. 
i. 9, 8, 14 

Regna media inter absolutum et Laconicum. 
i 3,20,1. A populo delata in dubio indi- 
vidua. ii. 7, 14. Non deferuntur ad eos, 
qui a primo rege non descendunt, ii. 7, 15. 
Non veniunt ad naturales nec ad adoptivos. 
ii. 7, 16. Ad mares veniunt potius quam ad 
foeminas. ii. 7, 17. Quomodo deferantur 
per successionem ab intestato. ii. 7, 10,2, 
& $11,2. Patrimonalia pervenire possunt 
ad eos, qui a primo rege non descendunt. 
ii, 7, 12 

Regni et principatus voces significatu proprio 
et improprio. i. 8, 10, 1, 2. Pleni sive ab- 
soluti exempla. i. 3, 8, &. A populo delati 
successor non tenetur ad onera heereditaria. 
ibid. 

Regnum. Vide Imperium. Quomodo divi- 
datur, et quo effectu. ii. 9, 10. Patrimo- 
niale, si sit individuum, debetur maximo 
natu. ii. 7,23. A populo delatum est hm- 
reditas separata cetera hereditate. ii. 7, 19. 
Italie. ii. 9, 11, 4, 8 

Regula, secundum naturam esse, ut quem 
sequuntur incommoda et commoda sequan- 
tur, quomodo intelligenda. ii. 8, 16 

Regulse de eo quod licet in bello, iii. 1, 2, 3, 
4. Super deliberationibus politicis. ii. 24, 
6,1,4 

Relatum in referente. iii. 20, 24 

Religio quo sensu juris gentium. ii. 20, 45, 3, 
& § 40, 3. Christiana, qua talis proprie, 
naturalibus argumentis non pititur. ii. 20, 
48, 1,2 

Religionis publics status apud Hebreos a 
rege pendebat. i. 4, 6, 8, 4. Jus ad socie. 
tatem humanam. ii. 20, 44, 3 

Religionem multi affectu non judicio sequun- 
tur. ibid. 

Religiosa belli jure destruuntur. iii. 5, 2, 4. 
Loca hostibus religiosa non sunt. iii 5, 2,6 

Religiosis locis parcendum in bello. iii. 12, 7 

.Renuntiare. Vide Abdicare. 
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Renuntiatio de regno an noceat liberis natis, 
et an nascituris. ii. 7, 26 

Repetere (non) aliud quam dare. ii. 13, 5 

Representatio apud Hebraeos, ii. 7, 6. Ger- 
manis sero cogDita. ij. 7, 30, 1. In du- 
bio admittenda. ibid. Non surrogat in 
privilegium, quod sexus aut etatis erat pro- 
prium. ii. 7, 18, & ii. 30, 2 

Reprsesentationis jus unde. ii, 7, 6 

Repressalis quid. iii. 2, 4 

Repressaliarum facultas impetrari a principe 
solet. iii. 2, 7, 2. Jura alia sunt juris gen- 
tium, alia juris civilis, iii. 2, 7, 2, 3 

Repressaliis qui culpa sua causam dederuat, 
tenentur eos, qui dampnum passi sunt, in- 
demnes prsestare. iii. 2, 7, 4. Obnoxii qui 
sint. iii. 2,5, 2. Non subsunt legati et res 
eorum. iii. 2, 7, 2. Eximilege civili solent 
mulieres, infantes, res studiosorum, eut ad 
nundinas misse. ibid. 

Res repetita quid significet. iii. 8, 7, 1. Ra- 
pere quid veteribus Latinis. iii. 4, 1, 1. 
Reddere pro quavis satisfactione. ibid. 
Possunt capi, etiam in compensationem 
debiti in bello subnascentis. iii. 1, 3, & cap. 
13, 3, 1. Hostium perdere quousque Hoeat 
justitia interna. iii. 12,1. Amicorum, quias 
reperiuntur in navibus hostium, an belli 
jure acquirantur. iii. 6, 5, 6. Et modus 
circa imperium distinguuntur. i. 8, 11, 1. 
Non perducta intra presidia dominium non 
mutant. iii. 6, 3, & cap. 9, 10,1 

Rebus ad bellum non facientibus parcendum. 
iii. 14, 5 

Rerum defensio an jus det occidendi. li. 1, 11. 
Servandarum causa vis per Evangelium an 
et quatenus licita. ii. 1, 13 

Reipublice bonum an nostri.tantum causa 
desideremus. ii. 1, 9, 2. Forma mutata 
apud victos, et an recte. iii. 15, 8 

Rescissoria actio ex postliminio apud Itoma- 
nos. iii. 9, 10, 3 

Resistere an liceat superiori in summa neces- 
sitate. i. 4, 7,2, 4 

Resistentia obstinata non sufficit ad jus inter- 
num occidendi resistentem. iii. 12, 16, 1. 
Aliqua in delatione imperii reservari inter. 
dum solet. i. 4, 12 

Respublica non tenetur ex facto subditi, ii. 
22,2,1 

Restituere qui teneantur faciendo, aut non 
faciendo. ii. 17, 6 


Restitutio non debetur ex bello justo ob vitio- 


sam intentionem. ii. 22, 17, 3. Rerum cap- 
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tarum ia bello in jure dubio quomodo tem- 

peranda. iii. 16, 6 
Restitutionem qui debeant in solidum vel ex 

parte. ii. 17, 11, 1, & 3, 10, 4 
Restitutionis obligatio ex bello injusto. iHi. 


16, 3, 4 
Restitatum debitum ex quo jure oriatur. ii. 
17,8,9 


Resurre-tionis spes an causa sepeliendi. ii, 
19, 2, 3 

Revocatio promissionis. Vide Promissio. 

Reum judici eximens, crimen committit. iii. 1, 
5,3 

Rex unns esse potest plurium regnorum dis- 
tinetoram. 1.3, 7,2. Anse ad» ^rsus con- 
tractum restituere possit. ii. 14, 2,2. An 
juramento teneatur. ii. 14,3. Actus suos 
privatos a lege potest eximere. ii. 14, 2, 2. 
Subdito suum auferens debet compensatio- 
nem facere ex communi. ii. 14, 7. Popa- 
lum aut successores non obligat in infini- 
tum. ii. 14, 12, 1, 6, et quatenus oblizet. 
ibid. Stipendia non solvens tenetur vicinis 
de damnis datis. iii. 17, 2, 8, 4. Minor an 
pacem facere possit. iii. 20, 3. Captivus 
an pacem facere possit. ibid. Exul an pa- 
com facere possit. ibid.  Privatus sit vi 
legis commissoris. i. 4, 12. Partem populi 
alienare non potest. ii. 6, 4. Hostis totius 
populi regnum amittit: et quomodo hoc 
capiendum. i. 4, 11. Regno pulses jus 
habet ex federe. ii 16, 7. Subditis jus 
suum auferre potest in ponam: et ex vi 
dominii supereminentis. ii, 14, 7. Impe- 
rium derelinquens privatus fit. i. 4, 9. 
Regno ejectus an jus legandi habeat. ii. 18, 
2,2. Temere bellum suscipiens ad restitu- 
tionem subditis tenetur. ii. 24, 7 

Regem (inter) et populum mutua subjectio 
non est ordinarie, i. 3, 9, 1, & 3, 8, 14 

Reges possunt esse Christiani: et servire 
Christo debent, qua reges sunt. i. 2, 7,1,2. 

. Quidam non subsunt populo etiam univer- 
sim sumpto. i. 3, 8, 8. Improprie dicti. i. 
9,8,11. Non omnes constituuntur a po- 
pulo. i. 3,8, 13. Persarum summum im- 
perium habebant, quedam tamen facere 
juste non poterant. i 3, 16, 3. Zthio- 
pum, summi, adstricti promissis, i. 3, 16, 4. 
Hebrei summum imperium habebant. i, 3, 
20, 1. Orientis, Perse, ;Egyptii, Syri, 
Asiatici summum imperium habebant. ibid, 

. Weteres Germania et Galli» non babebant 

. summum imperium. ibid. Romani cum 


populo partiti summum imperium. i 3, 20, 
5. JEgyptü summi, adstricti promissis. 
13,16,3. Cum acta quedam sua ab aliis 
expendi volunt, aut etiam rescindi, non eo 
partiuntur summum imperium. i. 3, 18 
Creduntur in dubio velle sequi suecessio- 
nem, qualis in usu est in suis locis. i. 7, 11, 
2. Medii deberent cogere bellantes, ad ac. 
cipiendum xquam pacem. ii. 23, 8,4. Mi- 
nores in actibus publicis cum effectu obli. 
gantur. ii. 14, 1, 2. Etiam cum homini non 
obstringuntar, Deo obstringuntur. ii. 14, 
3. Tenentur ex promisso, etiam causa non 
expressa. ii. 14, 4. Ex contractibus natu- 
raliter, an et civiliter obligentur. ii, 14, 6. 
An ex militum, ant nautarum facto tenean- 
tur. ti: 17, 20, 1, 2. Quomodo obligentur 
ex bello injusto. iii. 18, 4 


Regis (jus) apud Samuelem. i. 4, 3. Per. 
sona inviolabilis. i, 4, 7, 6, 7 

Regum fides pro juramento. ii. 13, 22, 1. Ju. 
dex solus Deus. i. 3, 8, 15. Actus non sunt 
irriti contradictione parentum. ii ., 6, 1. 
Memoria damnata. i. 3, 16, 3. Actus pri- 
vati legibus communibus civitatis reguntur. 
fi. 14, 1, 4. Non plene regnantium actus 
possunt irriti fieri, per lepem populi. ii. 14, 
2, 1. Cura generalis pro societate humana. 
fi. 20, 44, 1. Res fiunt regis victoris. iii. 
6, 24, 4 

Regibus captis an parcendum. iii. 11, 7, 2, 3 

Ripa privatis quando cedat. ii. 8, 13 

Ripe cujus, jure Romano. ii. 8, 8. Cujus na- 
turaliter. ii. 8, 9, 10, 13 

Roma quondam communis patria. iii, 15, 3 

Romani cur stipulationibus plus tribuant, 
quam pactis. ii. 11, 4, 2. Asperi in vic- 
toria. iii. 11, 7, 4. Veteres dolis abstine- 
bant. iii. 1, 20, 3. Imperii que fuerunt, 
cujus nunc sint. ii. 9,11, 1. Sibi vindicant, 
quee hostis ipsorum aliis eripuerat. iii, 6, 7, 
2, 3. Duri in captivos populares. iii, 21, 
24,1. Eorum instituta ad res bellicas di. 
recta. ibid. 

Romanus. Vide Populus et Imperium. 

Romanorum jus in liberos. ii. 5, 11. Contro. 

, versia cum Latinis, et alia de duratione 
foederis. ii. 16, 12, 4, Jus de postliminio. 
iii. 9, 10, 1, 2, 4. ‘Mos de agris captis, iii. 
6,11,2. Circa predam. iii, 6, 14, 4, Im. 
perator, idem Germanorum : unde, ii, 9, 11, 
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4, 3. Jus de captivis redemptis. iii. 9, 11, 
& 3,10, 2. Jus pro iis, qui postliminio 
redierunt. iii. 8, 10, 3, Lex circa res cap- 
tas. iii. 13, 4, 4. Mos circa reges captos. 
iii 11, 7,2, 8 

Ruben exheredatus a jure primogeniture. 
iii. 7, 25 


8. 


Sabbathi lex pro servis. iii. 14, 5, 1. Cujus 
rei symbolum. ii. 20, 45, 2. Violati pena 
cur capitalis. ibid. 

Sacerdotibus et eorum asseclis parcendum in 
bello. iii. 11, 10, 1 

facra corrumpi an possint jure belli. iii. 5, 2, 
1,3. Quo sensu publica. iii. 5, 2, 2. In 
deditione comprehenduntur. iii. δ, 2, 1, & 
i. 3,8,9. Hosti sacra an sint. iii. 6, 2, 4. 
Populi voluntate profana facta. iii. 5, 2, 3, 
5, & cap. 12, 7,2 

Sacramentum militare post Constantinum, 
i. 2, 10, 4, & ii. 18,11, 3 

Sacris parcendum in bello. fii. 12, 6 

Sagmina. iii. 8, 8 

Saguntina controversia inter Romanos et 
Carthaginienses. ii. 16, 13 

Samsonis mors. ii. 19, 5, 4 

Sapiens natura magistratus, quo sensu. ii. 20, 
9, 2 

Satisfactio offerenda ab eo qui deliquit, ante- 
quam justum bellum gerere possit. ii. 1, 
18, 2 

Saul an in impietate mortuns. ii. 19, 5, 4 

Sciens, prsesens et tacens quando consentire 
credatur. ii. 4, 5, 1 

Scientia quando preesumatur. ii. 21, 2, 6 

Scholasticorum sententia de mendacio et 
sequivocatione. iii. 1, 17, 3 

Scripti et sententim locus apud Rhetores. 
ii. 16, 4, 2 

Scriptura in dubio ad monumentnm contrac- 
tus adhibita censetur. ii. 16, 30 

Scripture et picturs eadem ratio. ii. 8, 21,1 

Σκυθισμός. il. 15, 5, 1 
Σκῦλα. iii. 6, 24, 4 
Semipravi. iii. 1], 4, 6 

Senatus Romanus aliquo tempore partitus 
summum imperium cum populo. i. 8, 20,6 

Sententia jus proprie non dat. iii. 2, 5,1 

Sententis qus dividends aut copjungendse. 
ii. 5,19. Quomodo numerandz inter eos, 
qui dispares partes in re habent. ii. 5, 22 
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Bententiarum pari numero reus absolvitur et 
posses«or vincit. ii. 5, 18 

Sepeliendi jus quale. ii. 19, 1, 5 Mos unde 
ortus. ii. 19, 2, 1, 4. Hostes et inimici. ii. 
19, 3,1, 2,3 

Sepeliendos (ob) mortuos bella. ii. 19, 3, 6 

Sepultura an debeatur his, qui se occiderunt. 
iii. 19, 5, 1, 3 

Sepulturam prohibere furor dicitur. iii. 19, 3, 4 

Sergius Paulus in magistratu manet factas 
Christianus. i. 2, 7, 10 

Serritus ex voluntate. ii. 5, 26, 97. Neuti- 
quam pugnat cum jure naturali. ii. 5, 27, 2. 
Ex pena. ii. 5,3. Perfecta, et imperfecta 
que. ii. 6, 27, 1, & 90, 1. Quo sensa coa- 
tra naturam dicatur. iii. 7, 1, 1 

Servitutis imperfectss genera. ii. 5, 90. Bel. 
licze causa. iii, 7, 5, 1 

Servus mercedem laboris sui an sumere possit. 
iii. 7, 6, 4. Resistere an licite possit do- 
mino. iii. 7, 7. Cognosci debet, ut postli- 
minio recipiatur. iii, 9, 1], 1. Recipitur, 
etiamsi animum res nostras sequendi noa 
habet. iii. 9, 11, 1. Mercenario compaere- 
tur. iii. 14, 2, 2 

Servum (in) quidvis licet. iil. 7, 8, 1 

Servi fratres nostri. iii. 14, 2, 3. Naturaliter 
philosophis qui. ii. 22, 13. Ad operas ur- 
gendi moderate. iii. 14, 6, 1. Quo casa 
fugere possint. ii, 5, 29, 2, ἃ iii. 7, 6, 1, 
& i. 4, 7,1. Transfuge recipiuntur post- 
liminio. iii. 9, 11, 1. Quando postliminio 
recipiantur. iii. 9, 11, 3. Etiam manumissi 
postliminio recipiuntur. ibid. Redemti 
quod jus apud Romanos. iii. 14, 5, & 10, 2. 
Dicuntur populi subjecti. i. 8, 12, 1. Pro 

. dominis bellant. i. 5,3. Res finnt domini. 
iii. 7, 8, 2 

Servis Roma licebat ad statuas confugere. 
iii. 14, 0, 4 

Servo Dominus quse prestare debeat. iil. 14, 
5,1,3 

Servorum nati matrem sequuntur, iii. 7, 9, 
Deliberatrix facultas imperfecta. ii. 26, 4, 2. 
Filii an naturaliter servi, et quatenus. ii, 
5, 29 

Servos (in) lenitas adhibenda. fii. 14, 4. Jus 
vitz» et necis in eos quale. iii. 14,3. Do- 
minorum quale, ii. 5, 28, & 3, 7, 8, & cap. 
14, 3, 1 

Servos Romanalex bello arcebat. i. 5, 4. (circa) 
Francorum jus et Hebrzorum. iii. 7, 8 

Beveritas laudabilis Dei, Mosis, Christi, et 
Apostolorum. i. 2, 8, 11 
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Sexus eat quid personale. ii. 7, 18, 2. Privi- 
legium majus quam statis in regnorum 
successione. ii. 7, 18, 1 

Sicul; successionis controversia. ii. 7, 30, 2 

Signa voluntatis. ii. 4, 3 

Signis hostium uti licitum. iii. 1, 8, 4 

Significatio impropria quando admittenda. 
fi. 16, 12, 2. Strictior, laxior, et media. ii, 
16, 9, 10, 20 

Silentium non liberum nihil operatur. ii. 4, 
5, 3. Quando consensum probet. ii. 15, 
17,1 

Simulatio que licita. iii. 1. 7 

Singularium certaminum origo. ii. 20, 8, 5 

Singulatim licet, quod gregatim no. licet. ii. 
5,24,2 | 

.Sipguli quando punibiles ex facto universi- 
tatis. ii. 21, 8, 2 

Societas a civitate in qno differat. i. 3, 21, 7. 
Civilis ab humano instituto ccpit. i. 4, 7, 
9. Cum quibus illicita Hebreis. ii. 15, 9, 
1, 5. Profanis qus, et quatenus periculosa, 
et quomodo periculis occurri possit. ii. 15, 
10,2. Negotiatoria an iniri possit, ut alter 
damni immunis sit. ii. 12, 24, 3. Ubi opera 
et pecunia inter se comparantur. ibid. 
Num.2. Ex qua alter nihil lucri sperat, 
non valet. ii. 12, 24, 9. Bonorum univer. 
sorum qualis. ibid. Navalis. Vide Admi- 
ralitas. 

Societatem morte finiti, non est juris natura- 
lis aut gentium. ii. 16, 10, 4 

Societatis bellice divisio. ii. 15, 6, 2 

Societate (in) partes equales quomodo intel- 

. ligends. ii. 12, 21,1 

Socius socium cogere potest, ut stet feederi. 
i. 3, 24, 5 

Socii sociis jus reddere debent, si subditi sui 
accusentur. Num. 4. ibid. Defendendi, 
quando. ii. 25,4. Qui sint in jure postli- 
minii. iii. 9, 2, 1. Quando partem habeant 
in preda. 11). 6, 24, 2. In bello injusto de 
damnis tenentur, interdum et puniri pos- 

. sunt. iii. 1, 3 

Sociis illata vis quando pacem rumpat. iii. 
20, 33 

Sociorum controversiz judicari quomodo so- 
leant. i. 3, 21, 4,6. <A sociis oppressorum 
exempla. i. 3, 21, 10. Plurium quis pre- 
ferendus. li. 15, 13, 1, 3. Nomine an fu- 

turi veniant. ii. 10, 13, 1, 2 

Socios in foedere non nominatos adjuvare non 
est contra foedus. ibid. Not. ii. 3 

Sollicitare subditos alienos non licet. iii, 1, 21 
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Solum incultum an concedendum externis. 
ii. 2, 17 

Sorores duas ducere olim licitum. ii. δ, 14,2 

Sorte amplius quando aliquid licite exigi pos- 
sit. ii. 12, 22 

Sortis usus ad bella vitanda. ii. 23, 10 

Sparta. Vide Lacedemon. 

Specia!ia efficaciora generalibus. ii. 16, 29,1 

Species pars substantie. ii. 8, 19, 2. Populi 
quomodo tollatur. ii. 9, 6. Id est, forms 
plures unius rei artificialis. ii. 9, 8, 2 

Specificatione an res acquirantur. ii. 8, 19, 21 

Specificationis jus naturale quale sit. ii. 8, 
19 

Bpes lucri quando veniat in restitutionem. ii. 
17,5,3 


. Spiritus, id est, forma. ii. 9, 3, 1 


Spolia hosti detracta quorum sint. iii. 6, 
12,2 

Spoliare hostem licet jure gentium. iii. 5, 1 

Σπονδαὶ quid. ii. 15, 6, 1 

Sponsio quid. ii. 15, 9, 1. An ex notitia et 
silentio regem aut populum obliget. ii. 15, 
17,1 


'Sponsionis Caudins et Numantinrm contr^ver- 


sia. ii. 15, 16,1, 2. Luctatianse controver- 
sia, 11. 15, 17. 

Sponsores ad quid teneantur, si improbetur 
sponsio. ii. 15, 16, 3. Tenentur in jd, quod 
interest, ii. 15, 3, 8 

Sponsorum bona ad id, quod interest, obli- 
gata. ii. 15,10,3 

Stipulari pro tertio naturaliter licet, et quo 
effectu. ii. 11, 18, 1. Romana leges circa 
stipulationem aut acceptationem protertio. 
ibid. Num. 2 

Studiosis literarum parcendum in bello. 5 
11, 10, 2 

Stupra an contra jus gentium in bello, &ii4 
19,1 

Sua homini que. ii. 17, 2, 1 

Subditi hosti militantes an pacem rum pl 
iii. 20,31. Alieni an bello defendi possint. 
ii, 25, 8,1. Eos sollicitare non licet. ii: J, 
21. Quandojuste bellum gerant. ii. 26, 2,1. 
Qui. ibid. Not. 1. Hostium ubique offen- 
duntur jure belli. iii, 4, 6, 8, 1. Reddendi 
superioribus, si bello injusto abstracti sint, 
iii. 14, 4. Quomodo fiant participes delicti 
superiorum. ii. 21, 7. An semper se in lj. 
bertatem vindicare possint. ii. 4, 14. Bel. 
lare possunt in magistratus summse potes. 
tatis jussu. i. 4, 1, 2. Resistere imperan. 
tibus prohibentur ex ipsa natura civilis so. 
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cietatis. i. 4, 2, 1. Eorum resistentia est 
vetita jure Ilebreo, et jure Evangelico. 
i. 4,9, 4. Pro imperantibus bellant. i. 5,3 

Subditis illata vis pacem rumpit. iii. 20, 32. 
Alterius, qui pirate sint, vis illata, pacem 
non rumpit. ibid. Bellantibus promissa 
an teneant. iii. 19, 6. Dubitantibus tri- 
buta potius imperanda, quam onera mili- 
taria. ii. 20, 5. Interdum preda concedi. 
tur. iii. 6, 24 

fSubditus cogi potest, ut obses eat, et quomo- 
do. iii. 20,52. Dubitans an recte militet. 
ii. 26, 5, ὦ $4,1,4 

Subditorum facultas deliberatrix imperfecta. 
ii. 26, 4, 2. Natione an bellum utrinque 
justum. ii. 26, 4, 3. Defensio an aliqua 
justa in bello injusto. ii. 26, 6, 1. Libertas 
obligatur ex facto superiorum. iii. 2, 2, 1, 
2. Factum an pacem rumpat. iii. 20, 30. 
Innocentium res in penam non recte ca- 
piuntur. iii. 13, 2 

fSubditos suscipere migrantes, non est contra 
pacem, que amicitiam complectitur. iii. 20, 
41 

Subjectio civilis ex poena. ii. 5, 82. Civilis. 
iii. 8, , 1. Herilis. ibid. Mixta. ibid. Po- 
puli perfecta et imperfecta. ii. 5, 31. Jus 
est in personam. Vide Lex. 11.5, 20. Quo- 
tuplex. ibid. Fit vel ex consensu. ibid. 
Vel ex delicto. ii. 5, 32. Christianorum, 
qua subsunt magistratui, quanta. i. 4, 4. 
Privata. ii. 5,8. Quid contineat. ii. 5, 27. 
Publica que. ii. 5, 31. Continet necessi- 
tatem non resistendi, i. 4, 4. Vocatur et 
civilis, iii. 8, 1. An subjicere se liceat lege 
evangelica magistratui infideli. ii. 15, 10 

Subordinationis natura et effectus. i. 4, 6, 
1, 2 

Substantiz vox pro more perpetuo. ii. 12, 
26, 3 

Successio titulum veterem continuat. i. 3, 10, 
5. Linealis in regnis qus. ii. 7, 22, 23. 
Cognatica linealis. ii. 7, 22. Linealis nul- 
lis gradibus terminatur. ibid. Not. 1. Reg- 
norum in Africe partibus quibusdam. ii. 
7,24. In regnis patrimonialibus. ii. 7, 12. 
Ab intestato unde. ii. 7, 3. Cur magisde- 
scendat quam ascendat, ii. 7, 5,2 

Successionis ab intestato post liberos duo 
precipui fontes. ii, 7, 9, 1,3, & 11,1 

fuccessionem quisque elegisse creditur, quo 
in more patrie est. ii. 7, 11, 2 

Successionum leges diversa. ii, 7, 11, 1 

Succedens in regno patrimoniali individuo 
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debet aliis hxredibus id ipsum repensare. 
ii. 7, 18 

Successores regum quando et quatenus tene- 
antur. ii. 14, 11 

Σύμπλοια quid. ii. 12, 4 

Superior an et quomodo in subditum menda- 
cium committat. iii. 1, 15. Non is sem- 
per, cujus utilitati regimen inservit. i. 3, 
8, 14. Quid possit circa juramentum. ii. 
13, 20, 1, 9. Subditum cogere potest ad 
ea, qure non ex justitia, sed ex alia virtute 
debentur. ii. 25, 3, 4 

Superioris preceptum, quando excuset, ii. 
206, 4 

Superficies an solo cedat. ii. 8, 22 - 

Supplicia capitalia antiquissima et in quibus 
criminibus. i. 2, 6, 6. Non solum Hebrsis 
ea concessa. ibid. Not. 9, 10 

Supplicibus parcendum. iii. 11, 15 

Supplicum jus quibus debeatur. ii. 21, 5, 1, 4. 
Defensorum et non defensorum exempla. 
ii. 21, δ, 8, 5. Jus in bello quale. iii. 11, 
9,1. Causa ex quo jure cognoscenda. ii. 
21, 6,2 

Supplices an belli jure occidantur. iii. 4, 11 

Syrtes an cuiquam proprie. ii. 2, 3, 2 


T. 


Talio non transit personam. iii. 11, 16, 2 

Talionis postulatio Hebrzis quo sensu licita. 
ii. 20, 10, 7. Usus qui apud Hebrsos et 
Romanos. ibid. 

Talionem in judicio exigere Hebrzeis indul- 
tum. i. 2,8,7 

Telum quid jure Romano. ii. 1, 12, 2 

Templum Hierosolymorum intravit Pompeius, 
incendit Titus. iii, 5, 2, 5. Ejus religio. 
iii. 5, 2, 4 

Templa ge...ium a Judaeis incensa, ibid. 

Templis parcendum. iii. 12, 6, 1,2, 5,1 

Tempus immemoriale in dubio sufficit ad de- 
relictionis preesumtionem. ii. 4, 7. A cente- 
nario differt. ibid. 

Tempus ad panitentiam dandum his, qui 
supplicio afficiuntur. ii. 20, 12, 1 

Temporis que vis ad presumendam derelie- 
tionem. ii. 4, 6 

Teneri bello quz intelligantur. iii. 20, 12, 3 

Termini sacra sine sanguine. iii. 15, 7, 1 

Terminorum duo genera. iii. 21, 4, 3 

Terre hostili quare parcendum. iii. 12, 1, 2, 

.2,1,3,1,4,1,5,1,8,1,2 


440 INDEX RERUM PRZECIPUARUM, 


Territorium unde dictum. iii. 6, 4 
Territorii pars populo vacua alienari potest. 
- ii. 6,7 
Terror non sufficit ad jus internum occidendi, 
iii. 11, 16, 1 
Tertio, qui metum non incussit, facta promis- 
sio tenet. iii. 19, 3 
Testamentum solemnitate aliqua defectum 
quem effectum habeat. iii. 7, 6, 2 
Testamenti factio est juris naturalis: quo 
sensu. ii. 6, 14,1 
Testamenta de regnis patrimonialibus. i. 3, 
12, 5,6. Non patrinonialibus, non valent 
nisi ex populi consensu. iii. 1, 13, 1. In iis 
'elausula derogatoria quantum valeat. i. 3, 
| 18, 2 
Testari non prohibentur externi jure naturali. 
ii. 6, 14, 2. Quem impediens quando, et 
_ cui teneatur. ii. 17, 3 
Thebseorum martyrum historia. i. 2, 10, 11, 1, 
4, 7, 10 
Thebanorum bella cum Lacedemoniis. ii. 1, 
8. Lex de vendendis liberis. ii. 5, 5, 
Theodori ZEtoli factum. iii. 4, 18, 1 
Thesaurus in multis regnis regi cedit. ii. 8, 7 
᾿ Thesauri cujus, et de iis leges vari. ibid. 
Tibarenorum generositas. iii. 2, 20, 3 
Tuv pro benefacere. ii. 13, 7, 2 
Τιμωρία quid. ii. 20, 6, 1 
Timothei ducis moderatio. iii. 12, 2, 2 
Titus templum incendit. iii. 5, 2, 6 
Tradere se in fidem, quid. iii. 20, 50, 3 
Traditio non requiritur naturaliter ad perfi- 
ciendam alienationem. ii. 6,1, 2. Natura- 
liter ad translationem dominii non requiri- 
tur. ii. 8,25. Ad translationem dominii in 
quibus casibus, etiam jure civili, non requi- 
ratur. ibid. 
Trajani dictum ad praefectum praetorio expo- 
nitur. i. 4, 6, 5 
Transeundi jus per alienos fines. ii. 2, 13, 1 
Transeundum qua sit. ii. 2, 13, 1, 5 
Transfuge jure Romano postliminium non 
habent. iii. 9, 10, 1. Servi postliminio re- 
cipiuntur. iii. 9, 11, 2. Ab his, a quibus 
transfugerunt, occidi solent. iii. 11, 16, 1. 
Belli jure recipiuntur. iii. 20, 12. In dubio 
non reddendi. iii. 20, 12, 1. Eos admittere 
licet. iii. 1, 22 
Transitus non debetur injustum bellum mo- 
venti. ii. 2, 13, 4 
Transmissio linealis differt a reprzsentatione. 
“ἢ. 7, 22,1 
Tribuni sacrosancti quomodo facti. iii. 19,8, 2 


Tributarie Medorum nationes an ejus condi. 
tionis manserint, translato ad alios imperio. 
ii. 16, 16, 4 

Tributorum finis quis. 1. 2, 7, 12. Indictio 
ad victoris utilitatem. iii. 6, 15 

Tulli Hostilii dolus. iii, 1, 14, 2 

Tutelam (in) receptus nihil debet agere nox- 
ium statui ejus, a quo receptus est, iii. 24,2 

Tutores a quo dandi in regnis patrimonialibus 
et non patrimonialibus. i. 3, 15 

Tyrannus titulo. Vide Invasor. 

Tyranno fides debetur. iii. 19, 2, & 1, 3,2 


Υ. 


Vades. if. 21, 11,2 

Valerii Levini dolus. iii. 1, 17, 1 

Vandalice successionis controversia. i7, 
30, 2 

Vasallus, qui non idem subditus, cogi non 
potest, ut eat obses. iii. 20, 52 

Vasallorum jus circa alluviones. ii. 8, 15, 1 

Vastatio. Vide Populatio. 

Vectigal mari imponi an possit. ii. 3, 14 


 Vectigalia pro transitu mercium im, oni qus 


possipt. ii. 2, 14,1 

Vela candida. iii. 24, 5 

Vendendi libertas an alicui debeatur. ii, 2, 20 

Venditio potest dominium transferre aute 
traditionem. ii. 12, 15, 1 

Veneno interficere jure gentium vetitum. iii. 
4, 15. Inficere tela an liceat. iii, 4, 16. 
Aquas an liceat. iii. 4, 17 

Venia digna qua, iii. 11, 4, 4, 7 

Veniam dare an liceat. ii. 20, 31 

Venire, et mittere, diversa. iii. 21,16. Cui 
permissum, an quem secum ducere possit, 
iii. 21, 27 

Verba intelligenda secundum materiam sub- 
jectam. ii. 16, 24. Ex proprietate in dubio 
sumenda. ii. 16, 2 

Verborum obligatio interna ex mente. ii. 16, 
1,1,2. Obligatio externa secundum inter- 
pretationem probabilem. ibid. 

Veritas, id est, locutio aperta. ii. 13, 3, 2. 
Justitia pars. iii, 1, 11, 2 

Vestis apud Romanos postliminio non recep- 
ta. iii. 9, 14, 2 

Vestium nomine arma non veniunt, iii. 23, 12 

Vetans fortius quam jubens, quare. ii. 16, 
29,1 

Via publica an alluvionem impediat. ii. 8, 17 

Victi clementer habendL iii. 15,12. Victori- 
bus permixti. iii. 15, 3, 


AC VERBORUM. 


Wictis eripere nihil nisi quod pacem impedit, 
laudabile. iii. 15, 2, 1. Relictum suum im- 
perium. iii. 15, 7. Imperium relinquere 
generosorum est. iii. 15, 4. Imperium re- 
linqui solet, locis quibusdam detentis. iti. 
15, 5. Imperii pars relicta. iii, 15,9. Per. 
missss sus leges, et magistratus. iii. 15, 10. 
Sus religio permissa. ibid. § 11 

Wictor curare debet, ut religio vera libere 
praedicetur. ibid. Quis dicendus. iii. 20, 
45. Ejus officium in eos, qui se dedunt. iii. 
20, 49, 2 

"Vindex sanguinis apud Hebrseos. ii. 20, 8, 6, 
& i. 2, 5, 4 

Vindicatio. Vide Ultio. 

Vindicte private exempla. ii. 20, 8, 3 

Viriati moderatio. iii. 12, 4, 3 

Wirtutis actus quos jus Hebrworum exigit, 
exiguntur et nunc a Christianis. 1. 1, 17, 5 

Vis injusta naturaliter que. 1.2, 1, 6. Justa 
naturaliter que. i. 2, 1, 7. Testimoniis 
probatur. i. 2, 1, 5, 7. In bestiis, quo sensu. 
i, 2, 1, 5, 8, 2. Poens ergo licita. lii. 1, 2, 8 

Vi, hominibus armatis, coactisve, quid signi- 
ficet. ii. 16, 20, 4 

Vita in statu innocentis. ii. 2, 2, 1, 2. Po- 

" puli preferenda libertati. ii. 14,6, 2. An 
obligari possit. iii. 2, 6. Tota reorum an 
examinanda. ii. 20, 30, 4 

Witar valide obligari, antiquorum sententia, 
ii. 15, 16, 4 

Vite tuends causa mentiri an liceat. iii. 1, 
16. Pactio libertatem non comprehendit. 
iii 23, 12 

Vitia qualia impunita esse debeant. ii. 20, 18, 

: 20,1 

Vitiositas actus ab effectu discernenda. ii. 17, 
22 

-Vitium rel in contractibus indicandum, et 
quare. ii. 12, 9, 1 

Vittse, iii. 24, 6 

Ultio an juri naturs conveniat. ii. 20, 5, 1, 3. 
Licita jure naturse et gentium. ii. 20, 8, 2, 
9. Christianis permissa. ii. 20, 10, 1, 5 

Ultionis restrictio unde. ii. 20, 8, 4 

Unio populorum, aut regnorum, quid opere- 
tur. ii. 9,9 

Universitas obligat singulos. ii. 5, 17 

Universitatis debito singuli an obligentur, et 
quatenus, ii. 14, 7 

Voces an naturalia sígna. iii, 1, 8,1 


441 
Vocibus (de) meris disputatio cavenda. ii 
20, 28 


3 

Volenti mentiendo an injuria fiat. iii. 1, 14, 1 

Voluntas defuncti pro lege. ii. 7,3 Qum 
pubpibilis. ii. 20, 18. Dei nominatur, wbi . 
causm non apparent. ii. 20, 48, 1. Jure 
mutabilis. ii. 11, 2 

Ὑπερβολὴ, figara qualis. iii. 1, 18 

"Yarókpiate, ii. 13, 21 

Urbes quidam a Deo excidio damnate: qua- 
re. iii. 12, 2, 4. A Salomone Hieromo dats 
quales. i. 3, 12, 3 

Urbium matricum jus in colonias apud Gre- 
cos. i. 3, 21, 1 

Usucapio locum non habet inter duos popu. 
los aut reges. ii. 4, 1. Imo. ibid. $ 2,4 

Usure quo jure vetits. ii. 12, 20, 1, 8. Vo- 
titse lege Hebreea. ibid. Not. 3. Christianis 
illicit. ibid. Crimen quibus casibus non 
admittatur. ii, 12, 21 

Usuras (circa) legum civilium efficacia. ii, 19, 
22. Hollandicum jus circa ipsas. ibid. 

Usus auctoritas in explicandis legibus. i. 2, 
9,1. Rerum naturalis. ii, 2, 2, 1. Reiin 
abusu consistens sstimabilis extra rem. ii. 
12, 20, 2 

Uti opera oblata licet, etsi offerenti illicita, 
iii. 1, 21, 22, & 2, 26, 6, 1 

Utilitas publica alienando bona subditorum 
pacis causa, quo sensu requiratur. iii. 20, 7, 
1, & 10,1 


- Utilitas belligeranti ex abstinentia popula- 


tionum. iii. 12, 8, 1 

Utilitatis innoxis jus. ii. 2, 11 

Uxor in corpus mariti jus habet ex lege evan- 
gelica, ii. 5, 9, 2. Rem vindicat, emtam 
ie sua, quam repetere potuisset. ii, 

3 

Uxores, an plures habere licitum sit: qui 
plures habuerint, qui una contenti; et an 
licitum it eas deserere. ii, 5,9,1,2,4 


X. 


Xerxis et Artabarzanis controversía, E 7, 29 
muppayia. ii, 15, 6, 2 


Z. 
Zelandorum jus circa alluviones. iii, 8, 15, 1 


INDEX SCRIPTORUM, 


QUORUM LOCI IN HOC OPERE EXPLICATI AUT EXAMINATI 
AUT EMENDATI SUNT. 


Ex sacris Literis: 
Veteris Testamenti. 
Genesis iv. 14 ..................... PER 1.2, 5,3 
ix. 6,0 eee 1.2, 5,3 
xiv. 16, et seq................ iii. 16, 3, 1 
20 . 1.2, 2,1 
zviil. 23, et seq. ............... iii. 1, 4, 3 
xx. 12... ili. 1, 7 
xxv. 8 .......0ἁἀὁνονννο σον σον σον σον ii. 7, 8, 8 
xxxviii. 24, 89 ........ eee ii. 11,9 
xlviii. 22 ii. 6, 1, 1 
Exodus xvii .................. e .1.2,2,1 
zx. 2, et seq li. 20, 45 
5.... ii. 21, 14, 1 
12, et seq. ...... ee ii. 20, 30, 1 
17 ii. 20, 39, 3 
xxi. 14 . ii. 21, 5,1 
xxii. 2 .... 1.3,2,2 
1,7,9 ii. 20, 35 
28 i. 4,7, 6 
xxxiv. 6............. eee i. 2, 8, 11 
Levitic. xviii................ eee ii 5,13, 1 
Numer. xiv. 30............ eren ii. 13,8, ὅ ᾿ 
xx. et xxi. ... .. li. 2, 19, 2 
Deuter, xvii. 12 .................. eee i. 4, 4,3 
c mix.d9 íseeeseeeeee ii. 20, 22, 2 
xx. 10, 15 ........... eee i. 2, 2, 3 
10 ""— iii. 3, 6, 3 
19 n, dii, 12, 1, 3 
, xxii. 1 . ..iL 15, 9, 3 
xxiii, 6...... eee eere ii. 15,9, 5 
Josue ix. .......... eee nennen nnt ii. 19, 4, 2 
Judic, iii. 15 ............. eere .“« 1. 5, 19, 4 


1 Samuelis qui Latinis 


1 Reg. viii. 11... 


i. 4,3 


x. 5, 10 ... lii. 11, 10, 1 
Rin 10. ccsecececesessesseseeeseees iii. 1,17, 1 
xix. 18 . iii, 11, 10, 1 
xiv ii. 13, 6 


τι Regum qui Latinis 
tv Reg. iii. 19..... iii. 12, 2, 4 
vi. 18, et seq. ............... lii. 1, 17, 1 
xviii. 36 .. li. 18, 3, 2 
1 Paral. xxiii. ... e». de 4, 18 
xxvi. 32 i. 3, 20, 3 
1t Par. xvi. 2, 7. . ii. 15, 9, 9 
xix. 2... li. 15, 9, 7 
zx. 37 . 11.15,9,9 
Psalmi ii. i. 2,7,2 
Esaias ii, 4 i. 2, 8, 1 
Jerem. xxxviii. 5 sooo 1. 9, 20, 8 
26 iii. 1, 7 
Ezech. xviii. ... ii. 20, 30, 3 
Eccles. xii. 7 ii. 19, 2, 2 
Prov, xvi. 4 ... ° ii. 20, 4, 2 

Novi Testamenti. 

Matth. v. 17, 27, 30 i. 2, 8,2 
21, et seq. .. oe 1. 2, 6, 8 
38 di. 18, 11,1 
38, et seq. ... i. 2, 8,3 
BOD ...ccvcccesceccccccosccscresccces i. 3, 8,1 
44, et seq. i. 2,7,8 
xi. 13 . ^. 1. 2, 7, 5 
xxii. 20 i, δ, 20 
xxiii. 21 ...... . ii. 13, 11, 1 
xxiv. δι. ii. 19, 21, 1 
xxvi. 29 iii. 1, 10, 2 
64. 1.2, 3,7 
Marc. vi. 48 ....... . iii. 1, 8, 3 
X. 19 ........ oec creen eene reno ii, 20, 39, 3 
Lucas ii. 1 ... ii. 22, 19, 1 
xiv. 23... ii. 20, 48, 3 
xvii. J ............ eee e ee teees ii. 20, 10, 6 
xxii. 30 ii 1, 10, 2 
xxiv. 23 . lii. 1.8, 3 
Joh. iv. 7 ......... li. 15, 9, 4 
LU Rr REM ii. 20, 3, 2 


INDEX SCRIPTORUM. 


Augustinus quest. x. super Josue...iii. 1, 6, 8 
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Joh. xviii, 36 .................... ii. 22, 14,2 — Augustinus de libero arbitrio... i. 8, 3, 2 & ii, 
Act. Ap. viii. 27............... eere i 1,10,4 1, 13, 2 
x. 2... MEER i.1,16,8 . Augustinus de Mendacio ......... ὌΝ iil. 1,7 
xvi.3. iii, 1, 8, 8 de Civitate Dei ......... iii. 12, 6, 8 
KVL, 4.....eeee eee eene eene ene enne 11,16,3  C.siquis servum, xvit. quest. 4... ii. 5, 19, 2 
Ad Rom. i. 25............ e eren ii. 20, 47, 2 & iii. 7, 6, 5 
LT MP r RR i.2,0,4 — C. de Judreis. dist. 45 ............... ii. 20, 4& 1 
vii. 14 ...... 1.2,0,4 — C.2. de Treuga et pace ............sii. 11, 10,2 
Χ. Sesccevsscescecceccecccescccoce 1.1,18,4 Adrianus quodlibet. ii................... ii. 20, 4, 4 
xli. 17 ........ ..»i. 2,8,12 Dominic. Soto de just. et jure. L v. c. 1......ii. 
xiii. 1 .... i. 2,7, 2 25, 1,2 
2, et seq. .. i.4,4,1 Franciscus Victoria relectione de Indis: et 
8, 4, 6...............--- eed. 2, 7, 12 de jure belli......i. 3, 4, 3 & ii. 2, 23 & ii. 21, 
xiv. 23. ii, 23, 2, 1 13, 2 
I ad Cor. v. 1 ii. 5,13, 2 
vii. 21 ii, 5, 29, 2 Ex Jure. 
96 .......e eere eene nnno ii. 5, 10, 3 
xi. 1& eese il 12, 26,2 Lex Solonis .................. 1.3,2&ii.1,12.1 
11 ad Cor. x. 8... 1.2,8,14 Lex xr. Tabularum ...... i. 2, 8, 7 & i. 3, 2,2 
xi. 9 ...... ... Hi, 2, 2, 1 ἃ ii. 1,12, 1 
xii 14 ell. 7, 5, 2 
Ad Gal. iii. 25. .2.......cceccccececenecees i. 1,17,4 Ex Digestis. 
ΤΑ ΜΝ ii. 3, 6 
Ad Eph. ii. 8 .........cccceccceseseneees ii. 12, 26,2 + De justitia et jure. Lib. i. § 2........ Jii. 6, 2, 2 
vi. 5 Pe ii. 5, 29, 2 Y i. 2, 4,2 
12 vee .4i. 2,8,15 - De divisione rerum, Lib. ii. § 1...... ii 3, 9, 1 
Ad Col. iii. 22 ii. 5, 29,2 * De pactis. Lib. v. ii. 15,1 
1 ad Tim. ii. 1, 2, 3 ........................ i 2,7,1 : De minoribus. Lib. xvi. § 4...... ... ii. 12, 26, 1 
Ad Tit. ii. 9 ......... . ii. 5, 29, 2 i. 81,2. Si quadrupes 
Ad Heb. vi. 17................... ..... fi, 18, 3, 8 pauperiem fecisse dicatur ............ 1.2, 9, 2 
vii. 16 ...... ee. L 2,6,4 . Ad Lib. Aquil. Lib. xxix. 8 3 ......... ii, 2, 6, 3 
19 ..........- e eee ee rennen i 1,17,4 , De religiosis et sumptibus funerum. 
viii. 7 1.1, 17, 4 Lib. viii, ............... iii. 5, 2, 1 & iii. 9, 18, 1 
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1, 12, 2 


De Panis. Lib. xvi. § 10 — — fi, 20, 25 
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De jure fisci. Lib. xxxiv. ΠΝ ii. 20, 2, 8 
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JEscnixzs (Orator), Wolf. 2 tom. fol. Ba- 
silese, 1574. [Bekker, Orat. Attic. Vol. 111. 
Berolini, 1823.) 

Andocides, ed. Hanov. 1619. [Jbid. Vol. 1.] 

Andronicus Rhodius Ethic. Nicomach. Para- 
phrasis, ed. Heinsius, [ed. Oxon. 1809.] 

Antiphon, ed. Wechel. ([Bekker, Or. Att. 
Vol. 1.] 

Appianus, ed. Stephan. Paris. 1551. [Schweig- 
hzeuser, Lipsiss, 1785.] 

Apollodorus, ed. Gale. ( Heyne,Gotting. 1803. ] 

Aristides, ed. Paul Steph.[ Dindorf. Lips.1829. ] 

Aristoteles Ethic. Nicom., ed. Paris. 1629. 
[Bekker, Oxon. 1837.) 

Arnobius Adversns Gentes, ed. Lugdani 
Batavorum, 1651. [Hildebrand, Halis Sax- 
onum, 1844.] 

Athenagoras, Oxon. [ed. Dechair. Ox. 1706. ] 

Augustinus, Benedict. 12 tom. fol. Antverp. 
1703. 

Cassiodorus de Anima, ed. Paris. 1589. 

Chrysostomi Opera, ed. Savile, Etonz. 

Cicero, ed. J. G. Gravius. 

Clemens Alexandrinus, ed. Potter, Oxonise, 
1715. 

Codex Canonum Ecclesie Africans ed. Pa- 
ris.. 1015. 

Cypriani Opera, ed. Fell. Amstelodami, 1691. 

Cyrillus Alex, Episc. contra Julianum Im- 
peratorem, ed. Spanheim, fol. Lipsis, 1696. 

Demosthenes, Wolf. 2 tom. fol. cd. Basilex, 
1572. (Bekker, Or. Att. Voll. iv, v.] 

Diodorus Siculus, ed. Stephan. [ed. Wesseling, 
Amat. 1745.] 

Diogenes Laertius, 2 tom. 4to, Amstelodam. 
1708. 


Dion Cassius, ed, H. Stephan. [ed. Reimar. 


Hamb. 1750.] 
Euripides, ed. J. Barnes. Cantab. 1694. [ed. 
Dindorf. Poet@ Scenici.] 


Frontinus, ed. Keuchen. [Oudendorp. Logd. 
Bat. 1731.) 


Gregorius Nazianzenus, ed. Colonis, 1690. 

Jamblichus, de Vita Pythagore, ed. Arcer. 
[ Kiessling, Lips. 1816.] 

Irenzus, ed. Massuet. Venet. 1734. 

Ismus, ed. Wechel. [ed. Bekker, Or. Att. 
Vol. 131.) 

Isocrates, ed. H. Stephanus. [Jbid) 

Josephus, de Bello Judaico, ed. Hudsos, 
2 tom. fol. Oxoniss, 1720. 

Justinus Martyr, ed. 5ylburg. Colonia, 1686. 
[ Otto, Jens, 1850.) 

Lactantius, ed. Cellarius. [Bünemann, Lip- 
ais, 1739.) 

Maximus Tyrius, ed. Davisius. Cant. 1709. 

Origenes contra Celsum, ed. Spencer, Can- 
tabrigis, 1677. ᾿ 

Philonis Opera, ed. Paris. 1640. [ed. Richter, 
Lips. 1828. ] 

Philostratus, Vit. Apollonii, ed. Olearius, 
Lips. 1709. 

Plato, ed. H. Stephanus, 1578. [ Orelli. Turici, 
1839.] 

Plutarchus, ed. Wechel. [ Moralia, ed. Wyt- 
tenbach, Oxon. 1795. Vite ed. Schaefer, 
Lips. 1825.] 

Porphyrius, ed. Lugd. 1620. 

Quinctilianus, ed. Obrecht. Argentorati, 1698, 
(Orat. Inst. ed. Spalding, 1798 : Declam. 
ed. Burmann. Lugd. Bat. 1720.] 

Salvianus, ed. Paris. 1645. 

Barisberiensis Policraticus, ed. Lugd. Batav. 
1639. 

Sextus Empiricus, ed. Fabricius. Lipe. 1718. 
[Bekker, Berol. 1842.) 

Strabo, ed. Casaubon. Paris. 1620. [ed. G. Kra- 
mer, Berolini, 1844.) 

Tatianus. [Otto, Jens, 1851.] 
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